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PREFACE 


The idea of publishing a commentary on the Indian Companies 
Act occurred to us after our labours in connection with the Indian 
Companies Act Amendment Bill of 1936 had been completed. 
We extremely regret the unavoidable delay in issuing the publica¬ 
tion owing to the illness of one of us. 

The classical treatises of Palmer and Lord Wrenbury and the 
valuable commentaries on Company Law by some others have left 
unsaid but little of what can be said on the subject. We have 
tried to deal with reported decisions—Indian and English—which 
have come out up to the time of preparation of this volume, and 
we have drawn attention to the recent changes which have been 
made by the Amending Act, and their implications. 

Our thanks are due to Mr. A. K. Banerjee, M.A., B.L, 

Advocate, and Mr. A. K. Sen, Barrister-at-Law for their general 
help. 

N. N. Sircar 
S. C. Sen 

Calcutta, 

July, ig^y. 
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INTRODUCTION 

Before dealing with the history of the legislation on the question of 
companies, we think it desirable to deal briefly with the question of 
companies in general. Obviously the first matter which arises in this 
connection is the nature and the attributes of a company. The best 
definition of a company has been given by Lord Lmdley in his wel - 
known treatise on companies, where he has said—“By a company is 
meant an association of many persons who contribute money or moneys 
worth to a common stock and employ it for a common purpose, fhep^ny.'' 
common stock so contributed is denoted in money and is the capital of 
the company. The persons who contribute it or to whom it belongs are 
members. The proportion of capital to which each member is enti e 
is his share.” The purpose of a company, as Bindley observes is usually 
to carry on some trade or business with a view to profit and the division 
of such profit amongst the members. But as was observed by Mr. Justice 
North in the case In re Rttssel Institution. Ftggins v. Baghino. {189S) 

2 Ch 72 at 79 and 80, this is not however an essential necessity for a 


The common purpose for which a company is formed is to be 
gathered from the objects as specified in the Memorandum or the Charter 

of the company. These may be one or many, but J 

stated It would not be sufficient to state, for instance, that the object 
of the company is to carry on any business which the company might 

think profitable. In re Crown Bank. 44 Ch.D. 634. _ . 

cLpanies known in law are generally divided into the following 

divisions: — 


Classifi¬ 
cation of 
Companies. 


Companies 


Incorporated 


Unincorporated 


Bv Royal Charter By special 

Acts 


By Registration under 


Without limited 
liability 


the Companies 
Acts 


With limited 
liability 


Limited by shares Limited by guarantee 


Those which faU under the category of 

are in substance partnerships-which are not regarded ^ Companies. 

entities separate from the members or the partners con 

The partners are the joint owners of the assets ? glares are 

the partnership. The only distinctive feature is that 
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Limited 
partner¬ 
ships in 
England. 


Incor¬ 

porated 

Companies. 


Points of 
difference 
between a 
Partner¬ 
ship and a 
Company. 


transferable. Death or bankruptcy does not break off the continuity 
of the concern, and the management as distinguished from ordinary 
partnerships is vested in a select body. The extent of the liability of 
each partner is unlimited. In the United Kingdom there is a special 
Statute which enables partners who are prepared to leave the manage¬ 
ment to the other partners to join a partnership on the basis of a limited 
liability. The Limited Partnership Act of 1907 (7 Edward VII C. 24) 
provides that a partnership may, as distinguished from an ordinary 
partnership, have as partners, persons who can be classed into two 
groups viz.: —those with unlimited liabilities, otherwise known as 
general partners and those with limited liabilities, otherwise known 
as limited partners. Those falling under this last categorj^ contribute 
a limited amount to the partnership assets and are not liable for 
anything beyond the amount which they contribute ; while the rest 
of the partners are general partners and their liability is unlimited. 
There is however no such Statute in India. This Statute has not been 
much of a success in England and there are not many companies 
which have been registered under this Act. 

The other groups are what are called incorporated companies and 
we are principally concerned with one particular branch of them, I'ic., 
those incorporated by registration under the Indian Companies Act. 

The main points of difference between a partnership and a company 
have been very succinctly put in Palmer’s Company Law and it is quite 
worth while repeating the same. The points of difference have thus 
been distinguished by Palmer: — 

I. In the case of a partnership, the property of the firm belongs 
to individual members. They are collectively entitled to it. Whereas in 
the case of a company it belongs to the compan}^ and not to the 
members. See In re. Geo. Nciaynan & Co., (1895) i Ch. 674 at 685. 


2. The creditors of a firm are creditors of the members of the 
firm and any judgment creditor can levy execution on the properties 
of the firm and if necessary on the personal properties of the partners ; 
whereas in the case of a company, a creditor has no debtor but the 
corporation. See Flitcrojt's Case, In re Exchange Banking Company, 
21 Ch. 519 (533). In re Sheffield South Yorkshire Pennaneni Build¬ 
ing Society, 22 Q.B.D. 470. The direct remedy of a creditor is solely 
against the corporate company. See Oakes v. Tarquand, L.R. 2. 

357 - no judgment obtained against a company can be 

executed against the members unless the Charter so provides. Harihar 
Prasad v. Banshi Missir, ii Pat. (F.R.) 174. 

3- A member of a firm can clisjwso of his properties and incur 
liabilities within the scope of his business to an unlimited extent but a 
member of a company has no such power. 

4* A partner cannot contract with the fivm^ whereas a member of a 
company can contract with the company where the comi>any in law is 
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a distinct person. See the obserwations of Lindley, L. J., in Farrar v. 
Farrars Ld., 40 Ch. Div. 395 (409), where he said:—■ 

“A sale by a person to a corporation of which he is a member is 
not, either in form or in substance, a sale by a person to 
himself." 

The main con\’enience enjoyed by an incorporated company is 
that by incorporation it becomes a separate legal entity, entirely 
separate from the members. Per Lord MacNaghten in Saloman v. 
Saloman & Co., Ld., (1897) A. C. 22 at 51. Per Cotton, L. J., in 
Flitcroffs Case, 21 Ch.D. 519 (536). The death or bankruptcy of any 
member leaves the business wholly untouched. It can hold properties 
in its own name. It can sue and be sued in its own name. Apart from 
these, the additional advantage of a joint stock company with limited 
liabilities is that every member knows from the very outset the exact 
extent of his risk or liability. It may also enjoy perpetual succession. 

The idea of Joint Stock Companies so far as India is concerned was 
taken entirely from the English Law and it will not therefore be out of 
place to give a short history of the law of Joint Stock Companies as it 
evolved in the United Kingdom before actually dealing with the 
development of the law in India. 

* 

The history of Joint Stock Companies in England is rather interest¬ 
ing in the sense that at the beginning the legislature first tried to put 
down these Joint Stock Companies, but having failed, subsequently 
adapted itself to the inevitable, and lent its recognition to the validity 
of these institutions. Thus by Statute 6 George I, Ch. 18, commonly 
called the Bubble Act, the legislature attempted at first to put down 
Joint Stock Companies, regarding them more or less as nuisances. This 
attempt to put down the Joint Stock Companies however did not suc¬ 
ceed and notwithstanding the passing of the Bubble Act, Joint Stock 
Companies grew in number and it was not until 1825 that the legislature 
was forced to recognise the formation of these companies and to validate 
their acts. In the year 1825 the Bubble Act, as it was called, was 
repealed by the Statute 6 George IV, Chap, 91, and ever since then, the 
legislature, recognising the validity of these Joint Stock Companies, 
continued to improve the law relating to companies. 

Even during the first period, it was open to any Joint Stock 
Company to apply to the Crown for a Charter of incorporation. The 
granting of a Charter, however, was a matter dependant entirely on the 
discretion of the Crown. Notable instances among others are the 
incorporation of East India Company in 1600, the Bank of England 
in 1674, Peninsular and Oriental Steam Navigation Company 

in 1840. Once a Charter is granted to the company it becomes a 
separate legal entity with the consequence that the members cease 
to be personally responsible for its debts and liabilities. 


Convenience 
of incor¬ 
porated 
Companies. 


Idea of 
Joint Stock 
Companies 
in India 
borrowed 
from 
law of 
England 

History 
of Joint 
Stock 
Companies 
in England. 
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In 1825 this power to grant Charters for the incorporation of 
companies which the Crown did not possess under the Common Law 
was given by an Act (6 George IV, Chap. 91) but the personal liability 
of the members for the debts and obligations of the company was 
maintained. This Act was followed in the year 1834 by another Act 
whereby the Crown was enabled without incorporating a company to 
issue letters patent in its favour by which privileges such as that of 
suing and being sued in the name of a public officer were conferred on it. 

These Acts however did not prevent any company which failed to 
obtain a Charter to apply to the Parliament for a special Statute of 
its own, whereby it could be incorporated, or at an}’ rate obtain the 
privilege of suing or being sued in the name of some officer of its own. 
The question of liability of the members however remained to be decided 
upon a construction of the terms of the Statute, and except where it 
was expressly stated that the members would remain liable for its 
debts, members were held not to be liable for the debts of the company 
to any extent. 

In 1826 a general Act was passed by the Parliament which enabled 
only one class of companies, viz.. Joint Stock Banking Companies, to 
acquire the privilege of suing and being sued in the name of a public 
officer by merely complying with the conditions specified in the Act and 
filing certain returns with the officers of the Crown ; and in the year 18^4 
another general Act was passed which enabled companies with very 
few exceptions to obtain certificates of incorporation without having 
to apply either for a Charter or for a special Act of Parliament. 

These Acts although they empowered the incorporation of these 
companies did not affect the liabilities of the members, and so far as 
the liabilities to outsiders were concerned, the companies formed under 
these Acts were treated on the basis similar to that of partnerships. 
The members notwithstanding incorporation remained liable personally, 
for the payment of the debts of the company, with this exception, that 
no payment from any individual member could be demanded, until 
it could be shown, that payment from the company could not be 
obtained, and any company which desired to limit the liability of its 
members to outsiders in any wa}’, was still under an obligation to 
procure a Charter from the Crown or a special Act from the Parliament. 
In the year 1855 however this aspect of the law was altered by a 
Statute when by the Act 18 and 19 Victoria, Chap. 133, companies 
registered under the general Act of 1844 were enabled to obtain certificate 
of incorporation with limited liabilities. 

These Acts, however, all provided for the incorporation of com¬ 
panies. There was no procedure for dissolution or winding up. In 
1844 the Act 7 and 8 \ ictoria Chap. Ill, was passed by which the 
procedure to be followed for the winding up of bankrupt companies 
was laid down for the first time. In 1848 and 1849 two Statutes, being 
II and 12 Victoria Chap. 45, and 12 and 13 Victoria Chap. 108 wer\’ 
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passed by which Joint Slock Companies in general were enabled to be 
dissolved and wound up. 

In 1856 and 1857 the law underwent a thorough overhaul—all 
previous Acts more or less were repealed and the law was consolidated 
by the Statutes, 19 and 20 Victoria Chap. 47, and 20 and 21 Victoria 
Chap. 14. These Acts were however again repealed in their turn bv 
the Companies Act of 1862, b}' which the privilege of carrying on 
business with limited liabilities was extended and made available to 
all and sundry. This Act has been described by Palmer as "the 
Magna Charta of Co-operative enterprise." This comprehensive legisla¬ 
tion afforded facilities in matters relating to the formation and working 
of companies with limited liabilities. For the first time this Act 
introduced the system of having to prepare a Memorandum of Asso¬ 
ciation ; the signing of a Memorandum b}^ seven signatories and the 
payment of a small fee were all that would be required to enable a 
company to be incorporated. 

Amendments and alterations of this Statute were effected from 
time to time according as difficulties arose, by Statute 27 and 28 Victoria 
Chap. 19, 30 and 31 Victoria Chap. 47, 33 and 34 Victoria Chap. 104, 

40 and 41 Victoria Chap. 26. 42 and 43 Victoria Chap. 76, 43 Victoria 
Chap. 19, 46 Victoria Chap. 28, 49 and 50 Victoria Chap. 23, 51 and 
52, Victoria Chap. 62, 53 and 54 Victoria Chap. 62 and 63, 56 Victoria 
Chap. 14, 56 and 57 Victoria Chap. 58, 60 Victoria Chap. 19, 61 and 
62 Victoria Chap. 26, 63 and 64 Victoria Chap. 48. 

The necessity was increasingly felt of a comprehensive Code and 
this was remedied by repealing all these Acts and enacting a consolidat¬ 
ing Act in 1908, known as the Companies Consolidation Act of 1908, 
upon which the Indian Companies Act of 1913 was based. The 
amendments to this Act were effected by Companies Act 1913 (3 and 4 
Geo. V. C. 25) and by the Statutes (7 and 8 Geo. V. C. 18, and 18 and 
19 Geo. V. C. 45). 

Ultimately however the Companies Consolidation Act of 1908 was 
repealed by the Companies Act of 1929 which was passed after 
the entire law was examined by two consecutive Committees appointed 
by the British Parliament, viz., Wrenbury Committee appointed 
in the year 1918 and the Greene Committee appointed in 
the year 1925. The Wrenbury Committee was appointed at a 
time when the Great War had subsided and the report of the 
said Committee related mainly to the matter of the carrying on of busi¬ 
ness in the United Kingdom by aliens. The main recommendations 
however came from the Greene Committee which submitted its report 
in the year 1927 and it was on the recommendations of the Greene 
Committee that the new Act of 1929 was based. 

The first legislative enactment in India on the subject was the History of 
passing of the Joint Stock Companies Act, being Act No. 43 of 1850. 

This was based on the lines of the English Statute of 1844 (7 and 8 


X 


INDIAN COMPANIES ACT 


X’ictori'i C no) It enabled unincorporated companies—consisting 

a,;L. a„C liang a provls,«„ ,n .ha daa. 
ship for transfer of shares in the business or stock of the company 

rvithout the consent of all the partners-as also a 1 companies formed 
for literary, scientific or charitable purposes, and not for pecuniary 

for regisLtion being given by the Supreme (-o«rts o* ^ 

the Presidency Towns of Calcutta, Bombay, and Madras. It left un¬ 
touched the question of liability, and members of companies registered 
under this Act still continued to remain liable for ^e debts, liabil t 
and obligations of the company, although in proportion to their holdings 
in the company. It gave the power to companies registered under 
the Act to sue and be sued as a distinct separate legal entity. Cotn- 
panies registered under this Act had to prepare balance sheets and profit 
and loss accounts, and to get them audited. It also provided for the 
winding up of insolvent companies. This was followed in i 57 y 
another Act, also called the Joint Stock Companies Act. being Act 19 
of 1857 This Act for the first time provided the limitation of liabilities 
of the shareholders. This privilege was given to companies other than 
those formed for the purpose of doing business in banking and insurance. 
The next one in the series was the Joint Stock Banks Act, being Act 7 
of i860, which was based on the lines of the English Companies Act 
of 1856. This Act extended the principle of limited liabilities on die 
part of the shareholders to companies carrying on business in Banking 

and (or) Insurance, 

These were all consolidated into one enactment in 1866, called the 
Companies Act of 1866 by which the previous enactments were repealed. 
This Act of 1866 which made provisions for the incorporation, regula¬ 
tion and winding up of Trading ('ompanies and other associations, 
had a comparatively longer tenure of life and it was not until the 
year 1882 that a new Act, being Act 6 of 1882. was introduced by which 
the old Act of 1866 was repealed. This Act was known as the Com¬ 
panies Consolidation Act of 1882. and brought the Indian law up to 
date on the lines of the hhiglish Acts up to that time. It was supple¬ 
mented in the years 1895 and 1900 by the Companies Memorandum 
of Association Act, being Act 12 of i8<)5. and the Companies Branch 
Registers Act, being Act 4 of 1900. In 1910 the law was further 
amended by the Companies Amendment Act, being Act 4 of 1910. 

The patchwork was not however deemed satisfactory and in 
the year 1913 Act VII of 1913 was introduced with a view to revising 
and consolidating the Indian law on the subject of Joint Stock Com¬ 
panies on the lines of the new Enghsh enactment, I'iz., English 
Companies Consolidation Act 8 of 1908. 

As was stated in the objects and reasons, the Indian Act was framed 
on the lines of the English Act which was diemed to have codified 
the law in England on a very convenient form. In certain particulars, 
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however, the Indian Act differed from the English Act, and these will 
be noticed at the proper place and time. 

In India since the incorporation of the English Companies Consoli¬ 
dation Act of 1929, demands were made for the examination and 
thorough overhaul of the Indian Act which was based upon the old 
English Act which had been repealed. The Government of India from 
time to time promised to take up the matter at its earliest convenience, 
but by reason of the intervention of the changes in the constitution b}^ 
the framing of the new Government of India Act, the Government of 
India could not take up the matter earlier than 1934 when it appointed 
a Special Officer to go into the matter and to make recommendations 
as regards the amendments which were necessary to be made in the 
Indian Statute. 

The recommendations of the Special Officer were first examined 
by an advisory Committee and considered by the Government of India 
in 1936 and the Indian Companies Amending Bill of 1936 was started 
after consideration of the report of the Special Officer, the opinion of 
the advisory Committee, and of innumerable opinions received from 
various sources. The Bill passed by the two Houses of Legislature in 
October, 1936, purports to bring the Indian Companies Act up to date 
and has incorporated many of the changes introduced in the similar 
Act in the United Kingdom. Apart from incorporating the changes the 
new Amending Act has brought in two new matters within the purview 
of the Indian Statute, viz., provisions relating to Managing Agents and 
provisions relating to Banking Companies. There are no corresponding 
provisions in the English Companies Consolidation Act of 1929, for the 
reason that so far as the United Kingdom is concerned, the institution 
of Managing Agencies is practically unknown. There is no such 
institution as Managing Agents in the English Law although something 
akin to the Managing Agents, could be found in some cases in the 
shape of Managers and Managing Directors appointed to carry on the 
business of some of the companies there. As to the other matter, 
the Amending Act was passed after considering recommendations of 
the Central Banking Enquiry Committee which had recommended the 
promulgation of an Act to govern all Banking Companies in th:s 
country. It was not found possible for the Government of India to 
undertake a comprehensive legislation of that nature, but in order to 
partially carry out its recommendations, the Government of India first 
of all brought forth the Reserve Bank of India Act of 1934 which 
deals with the comparatively larger banks and left to the Amending 
Act to incorporate the provisions for the smaller Banking Companies. 
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SYNOPSIS 

Showing the changes made by the Indian Companies 

Amendment Act of igjb. 

The Amending Act was directed to attain certain ends and remedy 
certain defects noticed during the working of the old Act since 1913- 
The provisions made relate mainly to public companies. Except in a 
very few minor points, the innovations made by the Amending Act 
do not affect private companies. In this short synopsis the main 
alterations effected with regard to public companies are shortly indicated. 

Mushroom and Fraudulent Companies. 

The first and foremost thing that the new Act aimed at was the 
prevention of the formation of mushroom companies and the putting 

down of fraudulent companies. 

Under the old Act, a company after its incorporation could 
proceed to allotment of shares immediately and could apply for a 
certificate of commencement of business as soon as shares of the amount 
of the minimum subscription were subscribed. The fixing of the 
minimum subscription was left to the promoters, and in the case of 
mushroom companies it was invariably fixed at a ridiculously low figure. 
The result was that almost simultaneously with the incorporation, the 
company could begin its activities and incur liabilities. The Registrar 
of Joint Stock Companies was powerless in these matters. He was 
bound upder the old Act to grant the necessary certificate of com¬ 
mencement of business as soon as the minimum subscription^was 
subscribed. There was nothing in the old Act to prevent unduly 
low figures being fixed by the Articles of Association as the minimum 

subscription, _ . 

This has been rendered impossible by the provisions of sec. 55 o 

the Amending Act by which the existing provisions of sec. loi of the 
Act have been substantiaUy changed. It is now no longer possible for 
companies to put in arbitrary figures as the minimum subscription, nor 
is it possible for companies to obtain certificates of commencemen o 
business from the Registrar so easily. Under the amended section the 
fixing of the minimum subscription, although it is left to t e irec o^, 
has got to be done upon certain basis. The directors have to provi 

for certain things— 

(a) the purchase price of any property to be purchased out of the 

proceeds of the issue of shares, 

(b) the preliminary expenses, 

(c) commission for procuring purchasers of shares, 
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(d) moneys borrowed by the company in respect of the matters 

stated above, and lastly, 

(e) working capital ; 

with the result that the minimum subscription now must be such as to 
provide not only for the aetjuisition of the ret|uisites for the business to 
be carried on by the company, but also the working capital. 

Under the old Act there was nothing to prevent a company from 
utilising moneys received from prospective shareholders even before 
shares were allotted to them ; it is no longer possible to do so. Under 
the pro\ isions of the amended section iot all such sums are kept away 
from the reach of the company and its promoters. The}’ have got to be 
kept deposited in a Scheduled bank, and the compain* is not entitled to 
have recourse to the same until a certificate of commencement of business 


is obtained. 

B}’ sec. 8c) of the Amending Act the Registrar of Joint Stock 
Companies is authorised, with the pre\';ous consent of the Local Govern¬ 
ment, to put in petitions for the winding up of companies which are 
found, as the result of an investigation held under sec. 138 or from the 
balance sheets, to be unable to pa\’ their debts (sec. 166). These new 
provisions are intended to check the formation of mushroom companies 


and also the continuation thereof. 

In the matter of fraudulent companies, in the old Act, apart 
from the ordinary remed}' a\’ailabh' under the Indian Penal Code, there 
was really no pro\'i';ion for the in\’estigation and detection of frauds 
practised on the public. Tlu' Amending Act d('als with this glaring 
defect, and remedits the omission b\- sec. 77 which makes substantial 
additions to see. 137 of the Act. as tlu' result of which the Registrar 
is new autliorised to uu'estigate inlt) (.um’s of fraud brought to his 
notice, and after enquiry, is entitleil to inaki.* a report to the Local 
Goveinment. Under sec. 70 of the Ameiuling Act. by which sec. iqiA 
has been inserted, the Local Ciox’ia'nmcnt in ]’>iTiper cases takes upon 
itself the dut}', at the cost ol the Slate, ot launching prosecutions to 
bring to book persons who. as the result of the investigation, are 
bcheved to be guilty of offences, in relation to companies, for winch 
they are criminally liable. Any officer or director of the company who 
is convicted as the result of any such prosecution is debarred, without 
the leave of the Court, from directly or iiidireetlv taking part in the 
management of a compan\- for a period of five years. This is supple¬ 
mented by see. 42 of tile Amending Act (wliich inliodiuas the new 
section 86A) which prevents peopK- wli,> have been imsuceessful in 
their own personal financial allairs .nul have liad to take the lu-lp ot 
bankruptcy Courts, from acting as directors ami dhecting the -Ufir 
of companies until they obtain their disci,argo in bankruptcy 'Ihc e 

provisi(,ns are intended to put a stop to the continuation (d'truiulcni 
companies in the future. 
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Provision for fuller information to Shareholders. 

The next head to which the Amending Act is directed is the remedy¬ 
ing of the complaints on the part of the shareholders that under the then 
existing Act they were not given sufficient informations about matters 
relating to the company and its management. The Amending Act has 
tried to remedy this grievance and in the sections mentioned hereafter 
has attempted to provide for fuller disclosures to them of all relevant 
matters in connection with the company and its management. 

The first thing which has been done is a change introduced by 
sec. 50 of the Amending Act by which the provisions relating to pros¬ 
pectus as contained in section 93 of the Act have been substantially 
altered. As the result of this the prospectus which is the first official 
publication b}^ a company after its incorporation and is the document 
which is published in order to attract subscribers must now contain 
matters which would enable a prospective shareholder to form his own 
honest judgment as to whether he should go in for shares in the com¬ 
pany or not. Thus in the case of companies which are to have managing 
agents, not only their names and addresses but also.the provision in the 
articles or in their agreement as to their appointment and remuneration 
would have to be disclosed. Where underwriters are employed, the 
names of the underwriters are to be disclosed along with a statement of 
the directors that in their opinion the underwriters are persons of sound 
means to discharge the obligation taken up by them. Where properties 
are to be purchased by a company, in order to judge the propriety or 
otherwise of the price intended to be paid, the prices at which the 
property might have been transferred during the two years preceding 
the acquisition of the property has to be disclosed ; and in the case where 
a business is intended to be purchased, the prospectus is to disclose the 
profits made during the three years prior to the acquisition. 

In cases where a prospectus is issued by a company which is already 
carrying on business, the Amending Act provides that it must contain 
a. report of its auditors as to the dividends paid during the previous 
three years. Similarly if any new business is to be acquired the pros¬ 
pectus must be accompanied by a report of the accountant as to the 
profits made in the business, during the preceding three years. 

These matters which were not provided for in the old Act will 
henceforth give the prospective shareholders much more information, 
than they could have obtained from a prospectus issued in compliance 
with the previously existing Act. 

Substantial changes haye also been made regarding informations 
from which it can be found as to how the company is being 
managed. Thus in the matter of accounts, the new Form (F) provides 
for much more information being given in the balance sheets. Parti¬ 
culars of reduction of capital, assets, the disclosures of good, bad and 
doubtful debts, full details of loans and investments will henceforth have 


XVI 


INDIAN COMPANIES ACT 


to be given. A comparison of the old form with the amended one will 
show that the average shareholder will hereafter have pract.ca ly all 
information as will enable him to judge fairly and accurately the 

financial condition of the* company. ^ 

Sections 6g, 70, 71 and 72 of the Amending Act which alter su ^ 

stantially the provisions of secs. 131 and 132 and add secs. 131 an 
132A. pro\ide for the compulsor>' compilation of a profit and loss 
account, a directors’ report as to the affairs of the company and a 
report by the auditors on the documents audited by them and for 
compulsory circulation of the said documents amongst the shareholders. 
The compilation of a profit and loss account with details of the expendi¬ 
ture and income as stated in Clause 71 of Table A (which is now made 
compulsory in the case of all companies by sec. 8 of the Amending 
Act) taken along with the details of the remuneration paid to the 
directors and the managing agents which must also be disclosed will 
henceforth enable the shareholders to get informations as to the working 
which the^' were unable to get under the then existing Act. 

The provisions of sec. 37 of the Amending Act alter sec. 83 and 
will enable a shareholder henceforth to inspect the minutes of proceedings 
of rlie meeting of shareholders and to obtain a certified copy of the 
minutes of the proceedings on payment of the usual charges. 

Sec. 36 of the Act as amended by sec. 17 of the Amending 
Act will enable shareholders to obtain copies of the share register upon 
application for the same, within a comparatively short time viz .:—10 
days exclusive of non-working days or days when the books of the 
company are closed. 

Sec. 91A of the Act as amended by sec. 46 of the Amending Act 
will enable the shareholders to inspect during business hours the register 
containing particulars of all contracts in which directors are interested. 
It will serve to make the directors more cautious in their dealings with 
the company and to give the shareholders a right to scrutinise, and if 
necessary stop, unconscionable bargains. 

Sec. 32 of the Act as amended by sec. 15 of the Amending Act 
will enable shareholders henceforth to ha\’e all material information 
about the changes in the personnel of tiie directors and managing agents 
and the dates when they take place. 

These provisions are all intended to enable the shareholders to 
acquire intimate knowledge of tlie company, its work and finances. 


Additional Powers to Silvkeholders. 

The next object which the Amending Act has tried to attain is the 
creation of an independent Board of Directors by limiting the right of 
nominations h)^ managing agents. By the new sec. 87I the nomina 
tions by managing agents are limited to one-third of the total number oi 
directors, and by sec. 83B (2) (which is a new provision ert'ated by 
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sec. 39 of the Amending Act) taken along with the provisions of clauses 
78, 79, 80, 81 and 82 of Tables A (which have been made compulsory 
for all companies) an attempt has been made to provide (notwithstand¬ 
ing anything in the Articles) for at least two-thirds of the total number of 

directors being elected by shareholders. 

By creating a new sec. 86G the Amending Act has conferred the 
right on the shareholders to remove directors before the expiry of their 
term of office by passing an extraordinary resolution. 

By sec. 87B (/), the appointment of managing agents, the remu¬ 
neration of managing agents and any variation in the managing agents’ 
contract made after the commencement of the Amending Act have been 
made dependant on a resolution of the shareholders in a general meeting. 
Similarly under sec. 87C no managing agent appointed after the Amend¬ 
ing Act comes into force can provide for remuneration except on the 
basis of a percentage of the nett profits coupled with a provision for a 
minimum payment in the event of absence or insufficiency of profits, 
and any deviation must be sanctioned by a special resolution. Sec. 
79 (^) (^) provides that no company will be entitled to deny any person 
whose name appears on the register of shareholders the right to vote at 
any meeting held after the recording of his name in the register , and 
last but not the least is the provision in sec. 105C of the Act under 
which a shareholder will henceforth be entitled as a matter of right to 
have his proportionate part in any new issue of shares by the directors. 

Limitation on the Powers of Directors. 

The complaint made by the shareholders against the autocracy of 
the directors has next been attempted to be met and by the provisions 
indicated hereafter, the Amending Act has imposed considerable restric¬ 
tions on the powders of directors. 

By sec. 86B the assignment of offices by directors is now prevented 
except with the approval of the shareholders expressed in a special reso¬ 
lution. In order, however, to guard against any inconvenience in prac¬ 
tice the right to appoint alternate and substitute directors, in case of 
temporary absence of any director from the district where meetings are 
held, has not been disturbed. By sec. 86C the conditions in the Articles 
of Association relieving directors from liability in respect of negligence, 
breach of duty and breach of trust are made void. Sec. 86D prevents 
loans being granted to directors in all companies other than banking 
companies, (this exception has been maintained on the ground that in 
the case of banking companies some of their directors are their best 
constituents). Sec. 86E prevents a director from holding offices of profit 
other than those of a managing director, manager, banker or legal or 
technical adviser except with the consent of the shareholders. 

Sec. 86F curtails the privilege hitherto enjoyed by the directors of 
entering into contracts with the company and imposes on them the 
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liability to obtain the consent of the Board of Directors which can 
no longer be a packed body of persons representing any particular 
interest. Sec. 86H prevents directors from selling or disposing of the 
undertaking of the company or from remitting any debts due by a 

director without the consent of the shareholders. 

I'nder sec. 861 , the office of a director will be automatically vacated 
in the following cases tfiz., if he fails to obtain qualification shares within 
the time limited by the statute, if he becomes a lunatic or is adjudged 
an insolvent, if he fails to pay calls in respect of shares held by him 
within six months, if he accepts any office of profit or any loan in contra¬ 
vention of the provisions in the Act, or if he absents himself from meet¬ 
ings of the Board on three consecutive occasions or for a continuous 
period of three months whichever is longer. By sec. 91B a director 
interested in a contract is prevented from participating in a meeting 
where such a contract is to be considered by being excluded from the 
quorum. 

By sec. 130 as amended the duty of keeping proper books is cast 
upon the directors, and any director who knowingly by his act or omis¬ 
sion has caused any default on the part of the company in keeping the 
necessary books is liable to a heavy fine. The duty of keeping a proper 
register containing particulars of contracts entered into by directors with 
the company has also been cast upon them by sec. 46 of the Amending 
Act by which sec. 91A of the Act has been substantially modified. 

The new sec. 177A subjects the directors to the liability of 
having to submit to the official liquidator a full statement disclosing 
in detail the affairs of the company to enable the liquidator to have a 
clear idea as to the position of the company, while under sec. 141A the 
liability is imposed upon them along with the otluT officers of the com¬ 
pany of rendering all help to the prosecution in the event of one being 
decided upon under the provi.sious of that section. 

Managing Agents ano Restkk tions on Powers of 

Man.aging Agents. 

Managing agents ha\*e been brought within the purview of ihe 
Act for the first time under the Amending Act and a complete set of 
new sections has been introduced by the Act dealing with the managing 
agents, their rights and liabilities. The provisions introduced are 
intended not to destroy the system but to continue it with reasonable 
safeguards. 

In sec. 2 the term “Managing Agent" has been defined and the 
definition will show that it will be impossible for managing agents 
hereafter to assert as the}' used to do in some cases that they are not 
subject to the control of the directors. The main provisions as regards 
the managing agents are howe\’er contained in secs. 43 and 44 of the 
Amending Act. Sec. 43 alters sec. 87 substantially so as to impose 
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upon every company the duty of keeping a register wherein all details 
about the managing agent whether he is an individual or a firm are 
to be contained. This register is to remain open for the inspection of 
the members during business hours, subject to such reasonable restric¬ 
tion as the company by a general meeting or by its articles might 
impose, but so that not less than two hours inspection is given every 
day. 

By sec. 87A all new appointments of managing agents are to be 
for a period of not exceeding 20 years at a time ; and even in the case 
of existing agencies notwithstanding the terms of their agreement or any 
provisions in the articles, their period of office is to come to an end 
after 20 vears if it does not automaticallv come to an end earlier within 
that time. As and by way of safeguarding the rights of existing agents, 
the terms of office of many of whom will come to an end within 20 
years, the section provides that no such termination will be effective 
unless the moneys due to the outgoing agents are paid off. As and by 
way of further protection, the section also provides that in respect of all 
liabilities and obligations properly incurred by the outgoing agents, they 
would have by way of indemnity a charge created by the Statute on the 
assets of the company subject to the existing charges and encumbrances 
if any. The provision allowing agents to claim compensation for an 
earlier termination of the agency agreement which was in the original 
bill does not however find a place in the Act. 

The appointment, dismissal and the variation in the terms of 
appointment of managing agents are made dependent upon the approval 
of the shareholders under the provisions of sec. 87B (/) with the only 
exception that in cases where managing agents are appointed prior to 
the issue of the prospectus and the terms of appointment are set out in 
the prospectus, there is no need to have it sanctioned by the share¬ 
holders. This does not mean, however, that the restriction in the Act 
regarding the period of office and the remuneration, etc., will not be 
applicable to such appointments. 

By sec. 87C no managing agent appointed after the Amending 
Act comes into force can stipulate for his remuneration anything other 
than a percentage of the nett profits, with a provision for minimum 
remuneration in case of inadequacy or absence of profits. Any other 
form of remuneration has to be specially sanctioned by the shareholders. 
Sub-sec. (3) of sec. 87C prescribes the mode for fixing the nett profits' 
and the formidable list of deductions therein included enforces a reason¬ 
able basis for the calculation of profits. 

By sec. 87B, transfers of office by managing agents without the 
concurrence of the shareholders are restricted, while an assignment of 
their remuneration is declared void as against the company. Changes in 
the constitution of the managing agent where it is a firm are protected up 
to such time as one of the original partners continues in the firm. Under 
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see 87D the giving of loans to, or the guaranteeing of loans of, manag¬ 
ing' agenis is absolutely prohibited. The privilege hitherto enjoyed by 
the managing agents of entering into contracts with the company with¬ 
out an\- limitation is partly restricted by sub-section (5). which provides 
that except with the consent of three-fourths of the directors present and 
entitled to \'ote, no such contract can be entered into hereafter. 

The e\ils of inter-investment of funds which were pointed out in 
the reports of the Tariff Board from time to time has been checked by 
sec. 87E of the amended Act and no company can lend to a company 
under management of its managing agent any portion of its funds. 
The guaranteeing of any loan incurred by any such company is also 
prohibited. As to existing engagements only renewals are permissible, 
and a \'ery hea\'>' penalty, besides the liability to make good the loss 
occasioned by any loan given or guarantee offered in breach of the 
prohibition created under the Act, is imposed upon the directors and other 
officers who are knowingly in default. Sec. 87F prohibits the employ¬ 
ment of the funds of a company managed by managing agents in the 
purchase of shares and debentures of any company under the manage¬ 
ment of the same managing agents. The shareholders are given the 
right (in addition to the ordinary common law rights which they have 
of dismissing the managing agent for negligence, incompetence, etc.) to 
dismiss a managing agent inspite of any conditions to the contrary in 
the Articles of Association or the agreement, on his conviction for any 
non-bailable offence under the Indian Penal Code in relation to the 
affairs of the company, by resolutions passed at an ordinary general 
meeting, while automatic vacating of the office is provided for in the 
event of a managing agent becoming an insolvent. 

The right of managing agents to pack the ] 5 oard of Directors by 
their nominees is rendered impossible by sec. 87I and no managing 
agent can now nominate more than one-third of the total number of 
directors to the Board. The creation of encumbrances over the assets 
of a company by the managing agent is absolutely prohibited by sec. 
87G. while his right to iin-est funds of the company under his manage¬ 
ment is limited by the same section io such limits as may be imposed 
upon by the directors. Lastly, by sec. 87H the managing agent is 
debarred from carrying on a competitive business on his own account. 


This part 
the Amending 
mendations of 
the provisions 
have ]irovided 
provisions are 
such time as a 


Banking C a i m p.a n i i-: s . 

of the law has been introduced also for the first time bv 
Act. I'he ]-)ro\’isions are bnsed mainly upon the recoin- 
Ihe Central Banking Enquiry ('ommittee and subject to 
already made by the Reserve Bank of India Act these 
more or less for all classes of banking companies. These 
really intended to ser\-e as a stcqvgap legislation until 
comprehensive Banking Act is taken in hand. 
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Following the recommendations of the Central Banking Enquir}^ 
Committee, the Amending Act has adopted the principle that it is desir¬ 
able for banking companies to limit their activities to banking only. A 
great deal of difficulty was however experienced in prescribing the 
activities which properly speaking can be resorted to by banking com¬ 
panies. With the help of eminent financial experts a definition has 
been framed in sec. 277^' which sets out a list of the businesses which a 
banking company can legitimately embark upon. The last clause of 
sec. 277F which lets in the application of the principle of ejus-dem- 
generis coupled with the powers given to the Governor-General in Council 
in sec. 277G to add to this list, has left no room for any misgivings 
that the definition will in any way affect any genuine banking company. 
By sec. 277G two years time is given to existing banking companies to 
set their houses in order by winding up such activities as go outside the 
list. By sec. 277H, the Amending Act has adopted the principle that 
the business of a banking company is such that it does not require the 
assistance of managing agents, and provisions are made restricting em¬ 
ployment of any person other than a banking company as managing 
agent of a banking company. The existing managing agents of bank¬ 
ing companies who are not banking companies will have to retire after 

two years from the time the new Act comes into force. 

In order to prevent mushroom banking companies being formed, 
sec. 277I provides for a sum of at least Rs. 50.000 in cash being got 
together before a certificate of commencement of business can be had. 
The formation of a reserve fund is now made compulsory by sec. 277K, 
and every bank other than a scheduled bank as defined in the Reserve 
Bank of India Act has to put in by way of reser\'e every year at least 
20% of the profits before any dividend can be declared. This is to 
continue until the reserve equals the amount of the paid up capital. The 
same section contains a provision for compulsor}^ investment of the 
reserve fund in Government or Trust Securities and also allows an alter¬ 
native of keeping it in deposit with a scheduled bank. Ihe keeping of 
a cash reserve is made compulsory by sec. 277L and every bank other 
than a scheduled bank will have to keep by way of cash reserve a sum 
equivalent to at least ii% of the time liabilities and 5% of the demand 
liabilities. The same section imposes upon all banking companies the 
obligation to submit to the Registrar of Joint Stock Companies monthly 
statements containing details of the time and demand liabilities of every 
Friday. By sec. 277J the rights of creditors are protected by reserving 
unpaid capital intact and prohibiting any charges thereon. By sec. 
277M banking companies are prevented from acquiring shares in subsi 
diary companies other than the subsidiary company of their own, the 

objects whereof are included in the list given in sec. 277^ 
dental to the business of banking. By sec. 277N a very useful power 
in the nature of declaring a temporary moratorium is given to the Courts, 
provided the company seeking for the exercise of such a power satisfies 
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the Court b\' a report from the Registrar of Joint Stock Companies to 
be made if necessar\' with the assistance of an account, that the circum¬ 
stances justify the intcr\'ention of the Court. 


WiNDING-UP. 

The Amending Act adopts the English j^rinciple of di\'iding volun- 
tar\' winding up of companies into two distinct heads, viz., voluntary 
winding up of companies which are solvent and voluntary winding up 
of companies wEich are insoh’ent. The pro\isions of secs. 209 to 209H 
lay down the procedure for creditors’ voluntar}' winding up while those 
eontairK'd in secs. 208 to 208E prescribe the procedure for what is 
known as members’ \'f)luntary w'inding up The general sections 
lelating to \'oluntary winding up an U‘-enacti‘d with substantial 
modifications in secs. 21T to 218. 

In the matter of winding up of companies by the Court, consider¬ 
able inno\.itions have been made. P>y sec. 88 of the Amending Act 
the difficult}' caused by the decisions of the Calcutta High Court in the 
matter of construction ot the words “under his hands’* occurring in 
sec. 163 has been done away with, and the gi\ ing of notice by an agent 
or legal adviser duly authorised w'ill henceforth be deemed sufficient. 

In order to prevent the unsatisfactoiy state of affairs which were 
usually caused by delay between the passing of an order for the winding 
up and the appointment of an official liquidator, the Amending Act 
by .sec. 92 has introduced a new sec. 171A which provides for the official 
receiver of the Court and where there is no such officer, such officer as 
the Local Covernment may by a notification in the local official Gazette 
appoint, to become auiomatically the official licpiidator and take into 
his custody and control the properties of the company. He similar!}' 
steps in when there is a vacancy b}’ reason of death, resignation or other¬ 
wise. This however lea\es it open to the Court to ai>point any other 
person to be an official licpiidator should it think tit to do so. 

The provisions of sec. 171 as to automatic stay of proceedings are 
extended to the case where a provisional liquidator is appointed. By 
the amended sec. 175 the appointment of a provisional liquidator c.v parte 
is done aw'ay with, as a general rule, except in cases where the Court 
for reasons to be recorded thinks fit to do so. 

By sec. 177A tlu* directors, the secretary, manager and other 
persons in charge of a company are recpiired to submit to the official 
liquidator a comprehensi\’e statement of the assets and liabilities ot 
the company within a fixed time after the winding up order is made 
and any default or mis-statement is heavily penalised. As a check 
on the iKiinchitors see. 177 15 prov ides for tl,c submission by the official 
l.qiudator of a statement to the C ourt .vs to the affairs of ihe company 
iin si.K months at tlie outside from the date of his appointment 
Tins statement is to contain all details as to the assets, the li.abilities 
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and also an expression of opinion on the part of the liquidator whether 
any enquiry is necessary as to the reasons for the failure, and is intended 
to give the winding up Court a full survey of the matters which have 
got to be disposed of in the winding up. 

By sec. 99 of the Amending Act a new sub-section is added to 
sec. 182 which provides for the auditing of accounts of liquidators and 
submission by them of such accounts to the Court every six months. 
Secs. 178A and 209C introduce for the first time the system of having 
committees of inspection appointed with the object of supervision and 
helping the liquidators in the discharge of their duties, and incidentally 
allow the creditors and contributories through their chosen representa¬ 
tives to acquire a much larger amount of information than what they 
would have been entitled to under the old Act. 

By sec. 230A the liquidators are given, as in the case of trustees 
in bankruptcy, the power to disclaim onerous properties. The provi¬ 
sions of sec. 237 as substituted make it easier for liquidators to bring 
to book the persons guilty of misfeasance by providing for the prosecu¬ 
tion of persons guilty of the offence by the State and at the expenses 
of the State. For the purpose of facilitating prosecution, the section 
casts a duty upon persons who are in the know of things to render 
all necessary assistance to the prosecution and failure to do so is 
penalised. 

Lastly a formidable series of new offences are created by sec. 238A 
bringing within the reach of the law many of the abuses usually noticed 
in winding up proceedings. 


Miscellaneous. 


A very considerable number of amendments which may properly 
be called miscellaneous amendments have been made and the sum total 
of such amendments is very considerable. It is not possible to deal 
with the same in detail but the more important ones will be noticed 
below. 


By sec. 81 (2) the necessity of holding two meetings for the purpose 
of a special resolution is done away with. No confirmatory meeting 
will henceforth be necessary and a resolution which is passed by the 
same majority as that required for an extraordinary resolution will 
be deemed to be a special resolution if it is passed at a general meeting 


of which not less than 21 days’ notice specifying the intention to propose 
the resolution as a special resolution is given. 

By secs. 109 as amended and 109A, charges on all properties 
moveable and immoveable excepting a pledge of moveable properties 


other than the stock in trade have now got to be registered. The 
principles of registration are extended to cases of companies acquiring 
any property which is subject to a mortgage or a charge and by 
sec. 116 (3) any variation in the terms and conditions of a mortgage 


INDIAN COMPANIES ACT 


xxiv 


or a charge has got to be registered in the same way a mortgage or 
a charge. 

By sec. 119 (2) the appointment of a receiver is to be brought to 
the notice of all persons concerned by providing for a statement as to the 
appointment of a receiver in eveiy^ business letter, invoice or order issued 
on behalf of the company or the receiver after such appointment. 

By sec. 121 satisfaction of mortgages and charges has got to be 
registered, thus enabling persons searching the records of the registrar’s 
office to have a correct idea as to the existence or non-existence of a 
charge or mortgage. 

By sec. 130 the books to be compulsorily kept by every company 
are indicated and any director who has knowingly by his own acts 
been the cause of a default in complying with the requirements of 
this section has been rendered liable to a heavy fine. By sec. 145 
a duty is also cast upon the auditors to indicate in their certificate as 
to whether in their opinion such books as are required by sec. 130 of 
the Act have been kept by the company. 

By sec. 137 (3) the power of the Registrar ot Joint Stock Com¬ 
panies to require documents to be produced is considerably increased 
and the Court is empowered on the application of the Registrar on 
notice to the company to make orders for production of such documents 
as may be reasonably required. 

By sec. 144 loans to auditors are completely prohibited by pro¬ 
viding that no person who is indebted to a company can act as its 
auditor whether such indebtedness arises at the time of his appoint¬ 
ment or thereafter. The auditors are given a right by sec. 145 to 
receive notice of and to attend all general meetings in which accounts 


are to be examined or reported and are authorised to make any 
statement or explanation which they may desire to make. 

The powers of the Court in matters of compromises and arrange¬ 
ments are considerably extended by secs. 153 and 153A while the vexed 
question as to whether a decree-holder belong to the same class 
of creditors as an ordinary depositor is set at rest for all times 
by sec. 133 (6). A statutory right of appeal is given in 
respect of all orders made b}’ the Court under sec. 153 (7). Last, 
but not the least, arc the provisions made by sec. 121 of the Amending 
Act whereby two new secs. 282A and 282B are introduced. By the 
first section any director, managing agent, manager or other officer 
who wrongfully obtains possession of any property of any company 
or wrongfully withholds any property in his possession or wilfully 
applies the same to an\' purpose other than tlmse expressed or directed 
in the articles is criminall}' punishable with imprisonment and heavy 
fines : while by sec. 282B the misapplication of securities given by 
employees is prevented by pro^■iding for the lodging of such securities 
in a scheduled bank with a provision against its being utilised except 
for tile purpose agreed to in the contract of service. ^ Pro\ isions are 
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made in the same section for provident funds being invested in trust 
securities. 

By sec. 281 the power to grant relief in cases where circumstances 
would justify a defaulting officer being excused is given to the Court. 

Foreign Companies . 

By sec. 118 of the Amending Act considerable modifications have 
been introduced in the matter of foreign companies. Sec. 277A 
restricts the sale and offer for sale of shares by foreign companies 
without complying with the provisions for the filing of a prospectus, 
while sec. 277B prescribes the requirements of a prospectus. Canvas¬ 
sing for sale of shares of foreign companies from house to house 
is prevented by sec. 277C ; while by sec. 277D the provisions of 
secs. 109 to 117 and 120 to 125 are extended to charges on properties 

in British India of foreign companies. 

In the matter of balance sheets the amended sec. 277 creates a new 
departure by doing away with the discretion given hitherto to the 
Governor-General in Council to exempt any particular foreign company 
from complying with the provisions of sec. 277* ^ new form (H) 

is provided for being resorted to by these companies. 
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THE INDIAN COMPANIES ACT 

ACT NO. VII OF 1913 

(/Is amended by Act XXII of 1936.) 

An Act to consolidate and amend the law relating to Trading Companies 

and other Associations. 

Whereas it is expedient to consolidate and amend 
the law relating to Trading Companies and other 
Associations; It is hereby enacted as follows: — 

Where the meaning of a Statute is plain and clear the Court has 
nothing to do with its policy or non-policy, its justice or injustice and 
its being framed according to the Court’s view. If the meaning of the 
language used by the legislature be plain and clear the Courts have 
nothing to do but to obey the same, as otherwise the Courts would be 
assuming the province of legislature, Miller v. Salomons, 21 L.J. 161 
at 197 quoted with approval by Shadilal, C. J., in Lee v. Lee, 5 Lahore 

147 (F.B.) at p. 159. 

The true principle governing the construction of Acts of legislatures 
is to see what is the fair and reasonable construction of the words 
themselves and to apply them accordingly, and if the legislature has 
used language which does not express what the intention was, it is the 
duty of the legislature to correct its own language. The Courts will 
only bring themselves into great difficulties, when they attempt to alter 
the fair meaning of a clause in an Act of legislature, and then to frame 
what in their view would have been a better enactment. Where there 
is an obvious absurdity from reading words in a literal w'ay, and where 
there are doubtful expressions, which may have two meanings, one 
must not give a construction which will tend to an obvious absurdity. 
{Per Lord Justice Cotton in Sutton v. Sutton, 22 Ch. Div. 511 at 518.) 
Every word used in a clause must be given its proper meaning and 
the Court should not treat any word as superfluous unless there is 
anything which makes it absurd or unreasonable to follow its course. 
{Per Banerjee, J., in Bijoyendra v. Emperor, 7 C.W.N. 883 at 887.) 
This matter was very clearly expressed by Lord Brougham in the 
following terms: — 

**The construction of the Act must be taken from the bare 
words of the Act. We cannot fish out what possibly may have 
been the intention of the Legislature ; we cannot aid the Legislature s 
defective phrasing of the Statute ; we cannot add, and mend, and, 
by construction, make up deficiencies which are left there. If the 
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Legislature did intend that which it has not expressed clearly, much 
more, if the Legislature intended something very different; if the 
Legislature intended something pretty nearly the opposite of what 
is said, it is not for the Judges to invent something which they do not 
meet within the words of the text (aiding their construction of the 
text always, of course, by the context); it is not for them so to 
supply a meaning, for, in reality, it would be supplying it: the 
true way in these cases is, to take the words as the Legislature 
have given them, and to take the meaning which the words given 
naturally imply, unless where the construction of those words is, 
either by the preamble or by the context of the words in question, 
controlled or altered: and, therefore, if any other meaning was 
intended than that which the words purport plainly to import, then 
let another Act supply that meaning, and supply the defect in the 
previous Act." Robert Wigram Craioford v. Richard Spooner, 

4 M.LA. p. 187. 

The preamble in a Statute precedes the works of enactment and 
is in the nature of a recital of the facts operative on the mind of the 
legislature in proceeding to enact. As was observed by Lord 
Alverstone, C. J., in the case of London County Council v. Bermondsey 
Bioscope Co., 80 L.J,, K.B. 144, preambles serve the purpose of 
finding out the meaning of a Statute, and often helps in solving doubtful 
points. "The preamble is a key to the Statute, and affords a clue to 
the scope of the Statute when the words construed by themselves 
without the aid of the preamble are fairly capable of more than one 
meaning." Per Lord Davey in Powell v, Kempton Park Race Course 
Company Limited, 1899 A.C. 143 at 185. 

It is thus a well recognised rule of construction that if in the 
preamble or in any other part of the Act, some purpose or intention is 
expressed, that should be borne in mind in construing everything which 
is ambiguous or open to more constructions than one. Per Lord 
Selbourne in William Turquand v. Board of Trade, ii A.C. 286 at 
288. 

Nothing in the preamble can cut down the express provisions in 
the Statute, and as Lord Davey pointed out in Powell v. Kempton Park, 
1899 A.C. p. 185, the preamble cannot be made use of to control the 
enactments themselves where they are expressed in clear and 
unambiguous terms. 

As appears from the preamble, the present Act is a Consolidating 
Act. In the case of a Consolidating Act the prima facie presumption is 
that the legislature intends to preserve the existing state of the law 
brought up to date. The primary object of consolidation is to collect 
the statutory laws bearing upon a particular subject and to bring it 
down to date and in order so that it may form a useful code applicable 
to the circumstances existing at the time when the Consolidation Act is 
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passed. Administrator-General v. Fremlal Mullick, 22 Cal. 788 at 
799, per Lord Watson. 

In construing an Act passed to amend and consolidate the law it is 
not necessary to trace the previous law to its origin, but it is legitimate 
in interpreting sections in the amending and consolidating Acts to refer 
to the previous state of the law for the purpose of ascertaining the 
intention of the legislature. In re Budgett Copper v. Adams, (1894) 
2 Ch. 557 at 561, 562. As was pointed out by Lord Watson in the case 
of Administrator-General v. Premlal Mullick, 22 Cal. 788 at p. 798, a 
contention that in dealing with a consolidating Act, each enactment must 
be traced to its original source, and when that is discovered, it must be 
construed according to the state of the circumstances which existed 
when it first became law, has neither law nor reason to recommend it. 

It is not permissible to go outside the code because before the 
existence of the code under construction another law prevailed. The 
proper course is in the first instance to examine the language of the 
Statute and to check what is its natural meaning uninfluenced by any 
consideration derived from the previous state of the law and it is not 
permissible to start with enquiring how the law previously suited and 
then assuming that it was probably intended to leave it unaltered to 
see if the words of the enactment will bear an interpretation in 
conformity with this view. Per Lords Holsbury & Herschell in Bank 
of England v. Vagliano, 1891 A.C. p. 107 at 120 and 144. 

Marginal notes are not parts of the Act. per Bovill, C. J., in 
Claydon v. Green, L.R. 3, C.P. 521. per Lord Esher, M. R., in Duke of 
Devonshire v. 0 *Connor, 24 Q.B.D. 468, 478 ; Bijoyendra v. The 
Emperor, 7 C.W.N. 883 at 886. They cannot be referred for construing 
the Act. Per Lord Macnaghten in Balraj Kunwar v. Jagatpal Singh, 
26 AIL 393 at 406. 

Headlines prefixed to sections are regarded as preambles to the 
sections. Per Farwell, L. J., in Fletcher v. Birkenhead Corporation, 
{1907) I K.B. 205 at p. 218. Headlines before sections may therefore 
be looked at for the purpose of interpreting the sections following them. 
Dwarkanath v. Tafazar Rahaman, 44 Cal. 267 at 271. 

The proceedings of the legislature cannot be referred to for the 
purpose of construing the Act. Lord Watson in Administrator-General 
V. Premlal, 22 Cal. (P.C.) 788 observed at pages 799-800 as follows: — 

'Their Lordships observe that the two learned Judges who 
constituted the majority in the Appellate Court, although they do 
not base their judgment on them, refer to the proceedings of the 
Legislature. Their Lordships think it right to express their dissent 
from that proposition. The same reasons which exclude these con¬ 
siderations when the clauses of an Act of the British legislature are 
under construction, are equally cogent in the case of an Indian 

Statute.^' 
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See also the observations of Pigot, J., in Queen v. Sri Churn 
Chungo, 22 Cal. (F.B.) 1017 at 1022 ; and those per Viscount Finlay 

in Krishna v. Naba. 47 I.A. p. 33 at 36. 

It is not permissible in construing a section to refer to the report 
of the Select Committee. Per Mukherjee, J,, in Mt. Tamijannessa v. 
Pur7ia Chandra Chakravarti, A.I.R. 1927 Cal. 821 at 822. 

Where the words of an Indian Statute are almost the same as those 
of an English Statute, the English decisions on that Act may be referred 
to as a guide in construing the Indian Act. Per Lord Davey in Thakur 
Ganesh Baksh v. Thakur Harihar Baksh, 31 I.A. 116 at 120-121. Sec 
also Lovelock & Lewes v. Malabar T. & S. Mills (1913), 13 Mad. L. 
Times 282, where the learned Judges held that in such cases the Indian 
Courts are in practice if not in theory bound by the decisions of the 
English Courts. American authorities have been referred to in Indian 
decisions by various Judges. It is clear however that the indiscriminate 
use of American decisions is not properly permissible. The principle 
governing this matter has thus been enunciated b}' Lord Macnaghten in 
Macintosh v. Dun, 12 C.W.N. 1053 at 1059: — 

“Where there is no direct authority in the English decisions but 
there are direct authorities in the decisions of the United States, the 
American authorities arc no doubt entitled to highest respect, but the 
decision of the question must be made by English law.“ 


PART I. 
Preliminary. 


Short title, commence- 1 . (7) This Act may be called the Sec. 

ment and extent. Indian Companks Act, 1913. 

(2) It shall come into force on the first day of April, 
1914; and 

(3) It extends to the whole of British India including 
British Baluchistan and the Santhal Parganas. 

Notes. The Act has been amended by Act XXII of 1936 , which received 
the assent of the Governor-General on the 27th OctoVier. 1936 . 


2 . ( 7 ) In this Act, unless there is anything repugnant 

Definitions. in the subject or context,— 

( 7 ) “articles” means the articles of association of a 

company as originally framed or as altered 
by special resolution, including, so far as 
they apply to the company, the regulations 
contained'(as the case may be) in Table B in 
the Schedule annexed to Act No. XIX of 
1857 or in Table A in the First Schedule 
annexed to the Indian Companies Act, 1882, 
or in Table A in the First Schedule annexed 

to this Act: 

(2) “company” means a company formed and 

registered under this Act or an existing 

company: 

(5) “the Court” means the Court having jurisdic¬ 
tion under this Act: 

(4) “debenture” includes debenture stock: 

(5) “director” includes any person occupying the 

position of a director b3^ whatever name 

called: 

(6) “District Court” means the principal Civil 

Court of original jurisdiction in a district, 
but does not include a High Court m the 
exercise of its ordinary original civil juris 

diction: 

(7) “existing company” means a company formed 

and registered under the Indian Companies 
Act. 1866, or under any Act or Acts repealed 
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thereby, or under the Indian Companies 
Act, 1882: 

( 5 ) "Insurance company” means a company that 
carries on the business of insurance either 
solely or in common with any other business 
or businesses: 

(q) "mafia^er” means a person who, subject to the 
control and direction of the directors has the 
management of the lohole affairs of a com¬ 
pany, and includes a director or any other 
person occupying the position of a manager 
by whatever name called and whether under 

a contract of service or not: 

# 

(qA) “managing agents” means a person, firm or 
company entitled to the management of the 
whole affairs of a company by virtue of an 
agreement ivith the company, and under the 
control and direction of the directors except 
to the extent, if any, otherwise provided for 
in the agreement, and includes any person, 
firm or company occupying such position by 
whatever name called: 

Explanation.—If a person occupying the position 

of a managing agent calls himself a manager 
he shall nevertheless be regarded as manag¬ 
ing agent and not as manager for the 
purposes of this Act. 

(to) “memorandum” means the memorandum of 

association of a company as originally 
framed or as altered in pursuance of the 
])rovisions of this Act: 

(tt) “officer” includes any director, managing agent, 

manager or secretary but, save in sections 
235. 236, and 237. does not include an 
auditor: 

{12) “prescribed” means, as respects the provisions 

of this Act relating to the winding up of com¬ 
panies, ])rcscribed by rules made by the 
High ( ourt. and, as respects the other provi¬ 
sions of this Act, prescribed bv the Governor- 
General in Council: 



DEFINITIONS 7 

{^3) "Private company” means a company which ^ 

by its articles — 

(a) restricts the right to transfer the shares, if 

any; and 

{b) limits the number of its members to fifty not 

including persons who are in the employ¬ 
ment of the company; and 

(c) prohibits any invitation to the public to 

subscribe for the shares, if any, or deben¬ 
tures of the company: 

Provided that where two or more persons hold one 

or more shares in a company jointly they 
shall, for the purposes of this definition, be 
treated as a single member: 

(ijA) ‘‘public company” means a company incor¬ 
porated under this Act or under the Indian 
Companies Act, 1882, or under the Indian 
Companies Act, 1866, or under any Act 
repealed thereby, which is not a private 
company: 

{14) “prospectus” means any prospectus, notice, 

circular, advertisement or other invitation, 
offering to the public for subscription or 
purchase any shares or debentures of a com¬ 
pany, but shall not include any trade adver¬ 
tisement which shows on the face-of it that a 
formal prospectus has been prepared and- 
filed. 

{15) “the registrar” means a registrar or assistant 

registrar performing under this Act the duty 
of registration of companies: and 

(16) “share” means share in the share capital of the 

company, and includes stock except when a 
distinction between stock and shares is ex¬ 
pressed or implied. 

(2) Where the assets of a company consist in whole or 
in part of shares in another company, whether held directly 
or through a nominee and whether that other company 
a company within the meaning of this Act or not, and 

(«) the amount of the shares so held is at the time 
when the accounts of the holding company 
are made up more than fifty per cent, of the 
issued share capital of that other company or 
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such as to entitle the company to more than 
fifty per cent, of the voting power in that 
other company, or 

(b) the company has power {not being power vested 
in it by virtue only of the provisions of a 
debenture trust deed or by virtue of shares 
issued to it for the purpose in pursuance of 
those provisions) directly or indirectly to 
appoint the majority of the directors of that 
other company, 

that other company shall be deemed to be a sub- 
sidiary company within the meaning of this 
Act, and the expression ‘subsidiary company’ 
in this Act means a company in the case of 
which the conditions of this sub-section are 
satisfied and includes a subsidiary company 
of such company: 

Provided that where a company the ordinary 

business of which includes the lending of 
money holds shares in another company as 
security only, no account shall, for the 
purpose of determining under this section 
ivhether that other company is a subsidiary 
company, be taken of the shares so held. 


Notes of changes. Re\ sub-section (/). Section 2 of the old Act has now 
hern re-ruinihcrril as siih-scction (i) of that section, by section 2 of the Amend¬ 
ing Act of 1036 . 

Re: Clauses (y) and (y/l) in suty-section (/). These two clauses have been 
suijstitutcd for the following old clause { 9 ) by section 2 (i) («) of the Amending 
Act of [ 936 , 


[( 9 ) manager includes any person occupying the position of a manager 
l)y whatever names called and whether under a contract of ser\’icc 
or not: ] 

In the Hill, managing agent was included in the definition of manager. 

Hut tlie Select Committee proposed two separate definitions for the same with 

tile following observation:—"The existence of many special provisions applying 

to managing agents renders it advisable that the terms should be separately 

defmed. We havt* evolved delinitions intended to differentiate managing agents 

from managers, instead of merely including the former in the definition of the 
latter." 

Re: Clause (//). The woriis "Managing Agent" has been inserted after 
the word Director by section 2 { 1 ) {/•) of the Amending Act of 1936 . 

Re; Clause (ij). It has been substituted for the following old clause by 
section 2 fi) (r) of the Amending Act of i<n 6 . 

[fi 3 ) "private compan> " means a company which 
(0 liy its articles— 

(//) rest l il ts thi- right to transfer its shares: and 
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limits the number of its members (exclusive of persons who are Sec., 2 
in the employ of the company) to fifty: and 

{c) prohibits any invitation to the public to subscribe for any shares 
or debentures of the company: and 

{ii) continues to observe such restrictions, limitations and prohibitions: 

Provided that where two or more persons hold one or more shares in a 
company jointly they shall, for the purposes of this definition, be 
considered as a single member:] 

The provisions in the original Bill with reference to this clause has been 
modified by refusing to omit from the total number of members the ex-employces 
in accordance with the following observations of the Select Committee: “We 
consider it unnecessary to provide for the inclusion among the members of a 
private company of persons who have left the employment of the company, 
and consider that such a provision might enable the number of members to be 
undesirably enlarged. The other amendment takes into consideration the fact 
that some private companies have no share capital." 

Re: Clause {t^A). It has now been added by section 2 (i) (d) of the 
Amending Act of 1936 . 

Re: Clause { 14 ). The words in italics have been added by section 2 (i) {e) 
of the Amending Act of 1936 . 

Re: subsection { 2 ). It has been added by section 2 { 2 ) of the Amending 
Act of 1936 . It defines a subsidiary Company. The original Bill with reference 
to this sub-section has been modified in accordance with the recommendations 
of the Select Committee in the following terms: “In the proposed sub-section ( 2 ) 
of section 2 containing the definition of subsidiary company we have made 
an alteration designed to include in the definition of subsidiary company a 
company which is a sub-subsidiary company, and we have excluded, for the 
purposes of computing the interest of the holding company in a subsidiary, 
shares held only as security for a loan granted by a company whose ordinary 
business includes the lending of money." 

Every company incorporated under the Act must have two Articles 
documents, viz.. The Memorandum of Association and the Articles of of Associa- 

Association. The first one contains the conditions upon which alone 

# 

the company is allowed the incorporation, while the Articles of 
Association are the internal regulations of the company. 

Every company must have an Articles of Association. It is open 
to a company to have distinctive Articles of Association of its own, 
but it may adopt, if it so likes the model Articles given in the Act viz. 

Table A. If Table A is intended to be excluded it has got to be so 
expressed in the Articles, {Vide Sec. 18 of the Act). By the Amending 
Act of 1936, every Article of Association must contain articles identical 
with articles 56, 66, 71, 78—82, 95, 97^ ^07, 112—116 in the model 

Articles contained in Table A. {Vide Sec. 17)' 

Subject to these general qualifications it is now well settled that 

companies are free to frame their own articles in any way they like matter of 
so long as they do not contain provisions contrary to the provisions of Articles, 
fhe Act or go beyond the limits of the activities as prescnbed in the 

Memorandum of Association, 

2 
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If the Articles of Association contain any article, which is 
inconsistent with the provisions of the Act, it will be deemed 
to be invalid and tdtra vires, hi re Pevent Gold Mmes Limited 
(1898) I Ch. 122, (where the Articles of Association purported to 
prevent members from exercising the right under the Statute to apply 
for a winding up order) ; Thomas Abercromby Welton v. Joseph John 
Saffery, 1897 A.C. 299, where the Articles provided for the issue of 
shares at a discount. Discussing the question of the validity of the 
Article, Lord Halsbury, Lord Chancellor, at page 305 in the last 
mentioned case said—“I am unable to see how this artificial creature, 
limited within its sphere of action by the Statute under which it is 
created, could do anything contrar}^ to the provisions of the Statute. 
Similarly Lord Watson at page 307 observed—“I need hardly observe 
that a power expressed in these wide terms could give the directors 
no right to issue shares at a discount—a right which would be contrary 
to the Statute even if it was expressly conferred by the Memorandum 
of Association." 

Similarly where the Articles of Association contain any article 
which is inconsistent with the Memorandum of Association it will be 
ziltra vires. Gttinness v. Land Corporation of Ireland, 22 Ch. Div. 349 , 

and Ashbury v, Watson, 30 Ch. Div. 376. 

Although the Articles cannot override, alter or control the 
Memorandum of Association of the company it is now well settled 
that the iMemorandum and Articles of Association must be read together, 
at all events so far as may be necessary to explain any ambiguity 
appearing in the terms of the Memorandum or to supplement it upon 
any matter as to which it is silent. See the observation of the Judicial 
Committee in Angostura Bitters v. Kerr, 1933, A.C. 550 at 554. 

The Articles of Association of a company really play a part 
subsidiary to the Memorandum of Association. They accept the 

w 

Memorandum of Association as the charter of incorporation of the 
company, and accepting it as such, proceeds to define the duties, the 
rights and the powers of the governing body as between themselves 
and the company at large and the mode and form in which the business 
of the company is to be carried on, and the mode and form in which 
changes in the internal regulations of the company may from time to 
time be made. Per Lord Cairns in Ashbury Railway Carriage etc. Co. 
V. Riche, L.K. 7 H.L. 653. See also Small v. Smith, 10 A.C. 119 
at 138. The exact nature of the Articles of Association of a company 
and their effect vis a ids the company and the shareholders has been 
expressed definitely in these cases. 

In Halsbury's Laws of England the learned commentator very 
correctly states tliat the (piestion how far the Memorandum and Articles 
of Association constitute a binding contract between a company and 
its members on the one hand, and between its membei's iii/rr se on the 
other hand, is one of great dithculties and has not yet been settled 
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They are agreements inter-socios*. 


Thus in Eley v. Positive Government Security Life Assurance Co., Sec. 2 
I Ex. Div. p. 88, Lord Cairns at pages 89 and 90 dealing with Articles ' ~ 

of Association expressed himself thus—“Articles of Association as is posHion 
well known follow the Memorandum which states the objects of the the 
company while the Articles state the arrangement between the members. dum°and 
They are agreements inter-socios*. the 

In Imperial Hydropathic Hotel Co. v. Hampson, 23 Ch. Div. i, 

Cotton, L. J., expressed the view that the Articles under the Act are a 
contract between all the shareholders to compl3/ with the regulations 
in them. 

In Baring Gould v. Sharpington Combined Pick & Shovel 
Syndicate, 1899, 2 Ch. p. 80 at p. 89, Lindley, L. J. treated it “as 
an agreement between the members themselves, as distinguished from 
an agreement between the company of the one part and the members 
of the other". See also In re Wheal Buller Consols, 38 Ch. D. 42. 

In Wood V. Odessa Water-Works Co., 42 Ch. D. 636, Stirling, 

J., at page 642 stated—“The Articles of Association constitute contract 
not merely between the shareholders and the company, but between 
each individual shareholder and every other". 

As has been observed in Halsbury’s Laws of England, the Articles Articles 
while they regulate the rights of shareholders inter se, do not constitute regu^Iate^ 
a contract between a company and its members in respect of the rights share- 
and liabilities which they individually may possess apart from their 
being members, as for instance, their rights under a written agreement, but do 

See Pritchard's Case, 8 Ch, App. 956 ; McEllistrim v. Bally Macelligot constitute 
Co-operative Agricultural & Dairy Society (1919) A.C. 548 at p. 575 ; a contract 
and In re City Equitable Fire Insurance Co., Ltd., {1925) i Ch. 407. compan 

On this principle where an article provided that A shall be the and 
solicitor of the company and shall not be removed from his office 
except on misconduct, it was held that it created no contract between 
A and the company. Eley v. Positive Government Security Life 
Assurance Co., i Ex. Div. 88. See also In re Rotherham Alum & 

Chemical Co., 25 Ch. D. 103. 

On the same principle although the Articles may lay down the 
terms as to qualifications of directors, yet that does not constitute an 
agreement between a person acting as a director to take the shares. 

re Wheal Buller Consols, 38 Ch. D. 42 ; and Salton v. New Beeston 
Cycle Co. (1899) i Ch. 775. 

The Articles may however be the evidence of an enforceable contract 
between the company and its members apart from the status of 
niembership. Thus it has been held, the directors may sue for the 
remuneration and may be held liable for the qualification provided 
for by the Articles. Isaacs' case, (1892) 2 Ch. 158 ; and Molineaux v. 

Condon etc. Insurance Co. Ltd., (1902) 2 K.B. 589. 

In several cases however contrary to the decision in Pritchard s 
case it has been held that the Articles do not constitute a contract between 
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the members inter se. though they amount to a contract as between the 
company and its members. Welton v. Saffery, {1897) A.C. 299 at 

^I^may however be taken to be established that in relation to 
members the Articles bind the company. This is also the meaning of 
Sec. 21 of the Act. As a necessary corollary to this, it would follow 
that any member of a company would be entitled to insist that so 
far as the company is concerned it should strictly comply with the 
Articles of Association. See for instance— Oil Co. v. Crum, 

8 A.C. p. 65 : and Wood v. Odessa Water-Works Co., 42 Ch. D. 636. 

A member would accordingly be entitled not only to restrain by an 
injunction the contravention by the company of the provisions of the 
Articles, but also to enforce compliance by a company with the provi¬ 
sions of the Articles. Burdett v. Standard Exploration Co., 16 T.L.R. 

p. 112 

Whatever might be the view as to how far the Articles of Association 
of a company are binding between members, it is free from reasonable 
doubt that in relation to an outsider the Articles of Association do not 
bind the company. Melhado v. Porto Alegre etc. Co., L.R. 9 ' 
C.P. 503. 

But in relation to members the Articles bind the company. 

Oakbank Oil Co. v. Crum, 8 A.C. 65. 

Under the provisions of Section 22 of the Act, copies of the 
Memorandum and Articles of Association of every company have got 
to be filed with the Registrar of Joint Stock Companies and under 
Sec, 248 of the Act, they are open to inspection by the public at the 
office of the Registrar on payment of a small fee. In this sense they 
are public documents and accordingly it has been held that a share¬ 
holder dr even an outsider who has dealings with a company must be 
taken to have notice of the Memorandum and Articles of Association 
and other regulations which form the constitution of the company. 

Thus Lord Hatherley in Mahony v. East Holyjord Mining Co., 
L.R. 7, H.L. 869 at p. 893 observed:—‘‘Every Joint Stock Company 
has its Memorandum and Articles of Association. Those Articles of 
Association are open to all who are minded to have any dealings what¬ 
soever with the company and those who deal with them must be 
affected with notice of all that is contained in those two documents.’* 

The result of these decisions is that everybody dealing with a 
registered company is taken to have constructive notice of the contents 
of the Memorandum and Aitides of Association. As a corollary to this 
rule, every one dealing with the compan}^ must therefore be deemed 
in law to have notice of not only the company’s powers but also of the 
directors' powers and of the limitations and restrictions imposed by the 
Articles and other regulations. If left at this, it would have been a 
very onerous obligation imposed upon those who deal with registered 
companies, but the rigor of this rule, is to a considerable extent lightened 
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by the rules enunciated in the cases of Royal British Bank v. Tiirquand, Sec. 2 
6 E. & B. 327 ; and Mahony v. East Holyford Mining Co., (supra). 

In the last mentioned case Lord Hatherley in the course of his 
Judgment at p. 894/895 summarised the position of outsiders dealing 
with a company in these terms: — 


Rule in 
Royal 
British 
Bank v. 
Turquand. 


'"They must be taken to have had knowledge from the Articles 
of the duties of directors and the mode in which the directors were 
to be appointed. But after that, when there are persons conducting 
the affairs of the company in a manner which appears to be 
perfectly consonant with the Articles of Association then those so 
dealing with them externally are not to be affected by any 
irregularities which may take place in the internal management of 
the company. They are entitled to presume that, that of which 
only they can have knowledge, namely the external acts, are 
rightly done when those external acts purport to be performed in 
the mode in which they ought to be performed.'’ 


Outsider 
not con¬ 
cerned with 
questions of 
internal 
manage¬ 
ment. 


The principle enunciated in these two cases have been followed in 
all the later cases and reference may be made to Duck v. Tower 
Galvanizing Co., (1901) 2 Q.B. 314 at p. 318 ; Biggerstaff v. RowatCs 
Wharf Ltd., (1896) 2 Ch, 93 ; Montreal & St. Lawrence etc. Co. v. 

Robert (1906) A.C. 196 (P.C.) ; Dey v. Pullinger Engineering Co., 

(1921) I K.B. 77 ; and County of Gloucester Bank v. Rudry Steam etc. 

Co., (1895) I Ch. 629. As to Indian cases where this principle has been 
followed see D. Pudumjee v. N. H. Moos, 27 Bom. L.R. 1218. 

The effect of all these decisions have been thus summarised by 
Lord Halsbury at p. 632 in the last mentioned English case in the 
following terms: — 

"Looking at the decision in Royal British Bank v. Turquand 
(6 E. & B. 327), and the case in the House of Lords Mahony Effect of 
V. East Holyford Mining Company (L.R. 7 H.L. 869), they affirm 
a proposition of a different character. Persons dealing with Joint 
Stock Companies are bound to look at what one may call the 
outside position of the company—that is to say, they must see 
that the acts which the company is purporting to do are acts 
within the general authority of the company, and if ^those public 
documents, which every one has a right to refer to, disclose an 
infirmity in their action, they take the consequences of dealing 
with a Joint Stock Company which has apparently exceeded its 
authority. But the case here is exactly the other way. All the 
public documents with which an outside person would be acquainted 
in dealing with the company would only show this, that by some 
regulations of their own, what Lord Hatherley described as ^ 
indoor management, they were capable if they had thoug t rig o 
niaking any quorum they pleased, and an outside person nowing 
that, and not knowing the internal regulation, when he ou 
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document, sealed with the common seal of the company and attest¬ 
ed and signed by two of the directors and the secretary, was entitled 
to assume ‘that the proper quorum had been properly summoned, 
and had attended, to effect the completion of that instrument.' " 
See also obsereation in T. R. Pratt v. E. D. Susoon, 37 Bom. 
L.R. 978 ; Minakshee v. Callyanjee, 68 M.L.J. 510 ; Charnock 
Collieries Co., Ltd. v. Bholanath Dhar (1912) 39 Cal. 810 ; and 
Khtdna Coal Co. v. Jahir Colder, 24 I.C. 209. Similarly acting 
on this principle it has been held that a person dealing with a 
company is entitled to assume that the de facto directors are the 
directors de jure whether they are properly appointed or not. 
See In re County Life Assurance Co,, 5 Ch. App. 288. In re Bank 
of Syria, (1901) i Ch. 115. On similar principles where the 
Articles provide rules as to how and under what circumstances the 
company’s seal is to be used by the directors, although a person 
dealing with the directors and taking a document under seal is 
deemed to have had notice of the limitations under the provisions, 
he is not bound to see if the preliminaries necessary to be gone into 
have been observed. He is entitled to take it that the directors are 
acting regularly. Fountain v. Carmarthen Railway Co., 5 Eq. 
316 ; and County of Cloucester Bank v. Rudry Merthyr Colliery 
Co., (1895) I Ch, 629. 

This rule, however, is not applicable in cases where a person purports 
to do something on behalf of a company, which is not within the 
ordinary ambit of his power or where the document is a forgery. Ruben 
V. Creat Fingall Consolidated, (1906) A.C. 439 ; and Kredit-Bank 
V. Schenkers, (1927) i K.B. 826 at p. 838. 

Thus where there is a power of delegation given to the directors 
under the Articles a person dealing with the company cannot say 
that he is excused from enquiring whether there has been any delegation. 
Per Scrutton, L. J,, in Kredit-Bank v. Schenkers (Stt^rcL) at p. 841. 

It is obvious of course, that the persons claiming to have the benefit 
of these rules must be persons who have no notice of the irregularity. 
Persons having notice of any irregularity cannot claim the benefit of the 
protection given by these decisions. See Tyne Mutual Steamship 
Insurance 4 ^ssociation v. Peter Brown, 74 L.T. 283. 

Persons who are in charge of the affairs of a company are not 
entitled to take the benelit of these rules. Thus in the case of directors 
it was held that they were bound to see if the internal regulations of the 
company have been properl}^ observed or not and are not entitled as in 
the case of an outsider. Howard v. Patent Ivory Manufacturing Co., 
38 Ch.D. p. 156 at 170-171. 

This is defined under Sec. 3 of the Act ; it ordinarily includes 
High Court, but may also include District Courts. At one stage 
questions were raised as to whether the Appellate Side of the High Court 
or the Original Side was competent to entertain matters ariang under 
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the Indian Companies Act. But this matter has now been set at rest. Sec. 2 
See notes under Sec. 3. —— 

The High Court has got exclusive jurisdiction in certain specified 
matters arising under the Companies Act, e.g. applications under 
Secs. 12, 38, 54, 56, 153, 162, etc. In all other cases, the ordinary 
Civil Courts are competent to and decide matters even though they 
may involve complicated questions arising under the Act. Sarai 
Chandra v. Tarak Chandra, 51 Cal. gi6. 

The purported definition given in the Act is not a definition in ( 4 ) Deben- 
the strict sense of the term. How impossible of precise definition is the ’^^**^®* 
term, will be realised from the authorities cited below. This word 
is derived from the Latin word “Debentur" which came into use first 
in connection with acknowledgment by the Crown of its indebtedness 
to soldiers and other servants of the Crown. As so used, it meant 
an instrument by which a debt was acknowledged or admitted. 

Debentures are resorted to in modern times by companies for borrowing 
money. They are really the bonds or deeds which evidence the loan. 

Although so frequently used it is difficult to define the word with any 
degree of accuracy or precision. Thus Lord Lindley in the case of 
British India & Co. y. Commissioners of Inland Revenue, 7 Q.B.D. 

165, 172, 173 said—'‘What the correct meaning of ‘debenture' is I do 
not know". In the case of Edmonds v. Blaina Furnaces Co., 36 Ch.D. Difficulty 
215 at p. 218-219 Mr. Justice Chitty attempted to frame a definition of. defmi- 
and said—"The term ‘debenture' has not, so far as I am aware, ever 
received any precise legal definition. ♦ * * * 'Yhe term itself 
imports a debt—an acknowledgment of a debt—and speaking of the 
numerous and various forms of instruments which have been called 
debentures without anyone being able to say that the term is incorrectly 
used, I find that generally, if not always, the instrument imports an 
obligation or covenant to pay. This obligation or covenant is in most 
cases at the present day accompanied by some charge or security." 

In a later case however the same learned Judge recognised the futility 
of attempting to frame a definition and thus in Levy v. Abercorris 
Slate & Co., 37 Ch. D. 260 at p. 264 he stated:—"In my opinion 
'debenture* means a document which either creates a debt or 
acknowledges it, and any document which fulfils either of these 
conditions is a ‘debenture*. I cannot find any precise legal definition 
of the term. It is not either in law or commerce a technical term, or 
^hat is called a term of art.** 


The nett result of these decisions is that although there is no 
precise definition of a debenture, yet for practical purposes it may be 
described as an instrument under the seal of a company providing for 


pa3mient of a principal sum and interest at a specified rate, and 
^^ing one of a series of like debentures ranking pari passu and generally 


C 3 ^rrymg a charge or secured on the company s undertaking. 
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It is howe\er not essentially necessary that there should always be 
a charge, nor is it necessary that there should be a series of debentures. 
Robson V. Smith, (1895) 2 Ch. 112. There are many instances to be 
found when there is no charge securing a debenture ; when debentures 
arc accompanied a charge they are called mortgage debentures and 
in other case where there is no charge they are called ‘naked* debentures. 
Even where charges are created, it is not necessary however that there 
should be an express charge or that the provision for repayment should 
be conditional. Lemon v. Austin Friars Investment Trust, {1926) 

1 Ch. p. I. The main thing however is that there should be an 
acknowledgment of a debt. As Pollock, M. R., puts it at p. 15 of the 
last mentioned case that it is “the primary qualification.** Along with a 
charge the company may agree for a collateral advantage which may 
continue even after the charge is redeemed provided as Buckley points 
out “the same is not either unfair or unconscionable, or in the nature 
of a penalty or is inconsistent with or repugnant to the contractual or 
equitable right to redeem.” Kreglinger v. New Patagonia Meat Trust, 
(1914) A.C. 25 : and In re Cuban Land Development Co,, (1921) 

2 Ch. p. 147. 

Taking the various forms of debentures in use it is possible to say 
that debentures generally have the following characteristics, viz,: — 

(i) Debentures are generally issued in series. Robs 07 i v. Smith, 
(1895) 2 Ch, 118. 

(n) Debentures are usually in the case of a company issued 
under seal, but that again is not essential. In re Fireproof Doors 
Ltd., (1916) 2 Ch. 142 ; and British India Steam Navigatiori Co. v. 
Comfnissioners of Inland Revenue, 7 Q.B.D. 165, 

(Hi) Debentures generally provide for the payment of a specific 
sum at a specified date and for payment of interest in the mean¬ 
time. There may however be what are known as perpetual or 
permanent debentures which are not payable at any fi.xed date, 
but only on a contingency. 

(it') A debenture is generally secured by a charge on the 
undertaking of the company or some part of its prop>erty. but 
there may be and there are debentures, for large amounts issued, 
which are not secured by any charge. See for instance, Edgingion 
v. Fifzmaurice, 29 C.D. 459. 

(n) Debentures are very often secured by a trust deed by 
which property is mortgaged to trustees for debenture-holders upon 
trust, if the company makes default, to sell and pay off the 
d(‘l)('nlures. 


(vi) There is generally a period of redemption but that is not 
necessary now. Under the Act there may be perpetual debentures. 
See Section 126 of the Act. [Ihis Section was introduced in order 
to get rid of the objection that in equity a mortgage cannot be 
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made irredeemable. Samuel v. Jarrah Timber Corp,, (1904) A.C. 
323 ; and Kreglinger v. New Patagonia Meat Co. (1914) A.C. 25.] 
Where debentures are secured, they are often secured by what is 
known as a floating charge. As to what is a floating charge and what 
is the effect of it, see notes to Sec. 109 infra. 

This was defined by Lord Lindley to mean ‘‘borrowed capital 
consolidated into one mass for the sake of convenience'*. As has been 
pointed out by Palmer, the difference between a debenture and a deben¬ 
ture stock is that while a debenture means an instrument embodying a 
contract usually under seal, debenture stock is the name given to the 
debt usually created by a trust deed or a debenture. Debenture stock 
is constituted and secured by the execution of what is called a debenture 
trust deed. The ordinary debenture trust deed contains usually the 
following provisions: — 

(1) A promise to pay the sum for which the stock is created. 

(2) Provision to pay interest on such sum, until it is repaid. 

(3) Transfer of properties to the trustees to secure repayment 
of the moneys and interest. 

(4) Provision to pay the principal and interest to the holders 
of the stock, viz., persons who hold the debentures and are 
registered in the books as such holders. 

(5) Provisions fixing the time for payment on some future date, 
subject of course to the money becoming due on the company being 
wound up, or on anything happening as the result whereof the 
security may be enforced. 

In the case of debenture stocks the issuing company generally covenants 
with the trustees for the debenture-holders and not with the holders 
of the debenture themselves. They are not creditors of the company 
and in the language of Jessel, M. R., in In re Uruguay Central etc. Ry. 
Company, ii Ch. D. 372 at 380 “they are merely cestuis-que-trust of 
a charge, having a right, no doubt, to put their trustees in motion to 
compel payment under the covenant, but not having any independent 
right to sue the company, either at law or in equity Following this 
principle it has been held that the holder of a Debenture Stock cannot 
^PPty for the winding up of the company which creates the 

Debenture Stock. 

The prohibition in law (prior to the passing of the Amending Act 
of 1936) against the issuing of shares at a discount did not apply to 
the case of issue of debentures at a discount, and subject to the com¬ 
panies having powers to do so. Debentures can be issued at a discount. 
^Hlo Danubian Steam Co., 20 Eq. 339 J and Webb v. Shropshire Ry. 
Co., (1893) 3 CH. 307. 

Trustees under a Debenture Trust Deed are usually entitled to a 
remuneration, but the question as to whether the Trustees are enhtled 

^o'have a lien for their remuneration and are entitled to be paid in 
priority to the Debenture-holders, is a matter which depends upon the 
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terms of the Trust Deed. When the Deed merely provides remuneration 
and does not give any express charge to the Trustees, they are not 
entitled to priority. In re Accles Ltd., i8 L.T.R: 786, 

In connection with the Debenture-Stock, certificates are usually 
issued to each stock-holder. The certificate contains the statement that 
the person to whom it is granted, is entitled to the stocks to which the 
holder is entitled and a bona fide transferee without notice to the 
contrary, is not affected by the fact that the amount certified to have 
been paid, has not been paid, and the company is estopped from showing 
the real state of facts. NicolVs case, 7 Ch. D. 533 ; and Balkis Con¬ 
solidated Co. Ltd. V. Frederick Tomkinson, (1893) A.C. 396, 405. The 
doctrine of estoppel does not apply, if the signature of the transferor is a 
forged one. Simm v. Anglo-American Telegraph Co., 5 Q.B.D, 188 at 
203 ; Balkis etc. Co. v. Tomkinson (Supra) at 406 ; and Ruben v. Great 
Fingal Consolidated, (1906) A.C. 439, 446. A wrong certificate, on the 
other hand, operates by way of estoppel, but gives rise to cause of action 
on the estoppel. In re Bahia & San Francisco Ry., Co., L.R. 3 Q.B. 
584 : and Hart v. Frontines Co., L.R. 5 Ex. in. Where a forged 
transfer is sent in by a person who acts bona fide and the company also 
acting bona fide registers the transfer the person who sends it on to the 
company, is deemed to have impliedly undertaken to indemnify the 
company against the consequences of registering it, and if as the result 
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of steps taken by the true owner, the company has to replace the stock, 
the company is entitled to enforce this implied indemnity by a suit and 
can recover the losses from the person sending the transfer for 
registration. Sheffield Corporation v. Barclay, (1903) i K.B. i. 

In the definition there is nothing said as to who can be included 
in the category of a director or what are the essential conditions for a 
person being included in the category of a director. As was pointed 
out by Cairns, L. J., in the case of Ferguson v. llTVsox, L.R. 2 Ch. 
Appeals 77 at 89, a Company itself cannot act in its own person, for 
It has no person.” It must act by agents and usually those through 
whom It acts and by whom its business is carried on, are called direc¬ 
tors. Any person therefore who fulfils these conditions will under the 
definition be liable to be treated as a director whether he is called so 
or not. The whole thing has got to be tested from the point of \-iew of 
the nature of his office and its duties, and not by reference to the words 
of the label or how he is called. The provisions of the Act leave the share¬ 
holders absolutely frei- to determine how and by whom the business 
shall be managed, and it is open to the shareholders to frame their 
articles in any way they think fit, but by whatever title a person who 
IS entrusted with the management is named in the articles, persons who 
are actually in charge of the management of the business of the com¬ 
pany and through whom the company carries on its business, are in 
saibstance directors—and will be treated as directors as defined in the 
Act. It is not necessary that an individual should be a director’ even 
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a limited company can be appointed as a director. See In re Hulawayo Sec, 2 
Market etc. Co., (1907) 2 Ch. 458. 

Before the Act of 1913, it was not necessary for any company to 
have any directors at all. By the Act of 19^3 was however made 
compulsory for all public companies to have at least two directors, and 
by the Amending Act of 1936 this number has been increased to three. 

It is however still open to private companies not to have any directors 
at all, and many private companies have no directors. 

It is necessary to define however the position of directors vis-a-vis Position of 
the company and vis-a-vis the shareholders. It is not very easy to directors 

determine or enunciate the exact position of directors. In some cases share-^** 
they have been called “Managing partners'’, while in others they liolders. 
have been treated as “agents” or “trustees” for the company, but they 
are not in the full sense any one of these three things. Thus in the 
case of In re Forest of Dean Coal Mining Co., L.R. 10 Ch. D. 450 at 452, 

Jessel, M. R., treats them as managing partners of a trading concern 
and he rightly points out that “it does not much matter what you call 
them so long as 3^ou understand what their true position is, which is 
that they are really commercial men managing a trading concern for 
the benefit of themselves and all other shareholders in it”. 

In other cases, such as Ferguson v. Wilson, L.R. 2 Ch. Ap. 77 Agents, 
at 98, it has been said that as regards the company the position of the 
directors are that they are merely agents of the company and that so 
far as their rights and liabilities are concerned, they are governed by 
the ordinary principles of a principal and agent. 

The best enunciation of the rights and duties of a director was 
however given by Mr. Justice Kay in the case In re Faure Elec. 
Accumulator Co., L.R. 40 Ch. D. p. 141 at 150, where he stated as 
follows:—“These questions involve a consideration of what is the real 
position of the directors of a joint-stock trading company. With 


respect to the capital of the company which is under their manage¬ 


ment it has been said that they are 


quasi trustees for the company. 


Flitcroft’s case, (21 Ch. D. 519 at 534). In that and other respects 
they are “to a certain extent trustees” (Lindley on Partnership). In 


the language of Lord Romilly, in York & North Midland Railway Co. v. 
Hudson (16 Bev. 485 at 491), ''The Directors are persons selected to 
manage the affairs of the company, for the benefit of the shareholders , 
it is an office of trust, which, if they undertake, it is their duty to per¬ 
form fully and entirely.” They certainly are not trustees in the sense 
of those words as used with reference to an instrument of trust, such as 
^ marriage settlement or a Will. One obyious distinction is that the 
property of the company is not legally vested in them. Another and 
perhaps still broader difference is that they are managing agents of a 
hading association, and such control as they have over its property, 
^nd such powers as by the constitution of the company are vested in 
them, are confided to them for purposes widely different from those 
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which exist in the case of such ordinary trusts as I have referred to. 
and which require that a larger discretion should be given to them. 
Perhaps the nearest analogy to their position would be that of managing 
agents of a mercantile house to whom the control of its property and 
very large powers for the management of its business are confided; but 
there is no analogy which is absolutely perfect.'" Although they have 
some of the attributes of trustees they are not strictly speaking trustees 
in its proper sense and this was pointed out by Lord Justice James in 
Smith V. Anderson, 15 Ch. D. 247 at 275 in the following terms: — 
"'The distinction between a director and a trustee is an essential dis¬ 
tinction founded on the very nature of things. A trustee is a man 
who are his cestuis-que-trust. , , , The office of director is that of a paid 
owner, and as master, subject only to an equitable obligation to account 
to some persons to whom he stands in the relation of a trustee, and 
who are his cestuis-que-trusi. . . . The office of director is that of a paid 
servant of the company. A director never enters into a contract for 
himself, but he enters into contracts for his principal, that is, for the 
company of whom he is a director and for whom he is acting. He 
cannot sue on such contracts nor be sued on them unless he exceeds 
his authority. That seems to me to be the broad distinction between 
trustees and directors." 

In some cases they have been however treated as trustees of assets 
which have come into their hands or which are under their control. 
See for instance—Judgment of Jessel, M. R., In re Forest of Dean Coal 
Mining Co, 10 Ch. D. 450 at 453. Similarly Lord Selborne, L.C., 
in the case of Great Eastern Rly. Co, v. Turner, L.R. 8 Ch. Appeals 
149 at 152 said:—"The Directors are the mere trustees op agents of 

the company—trustees of the company’s money and property_and 

agents in the transactions which they enter into on behalf of the com¬ 
pany." But although they have been so treated, they are not trustees 
for any individual shareholder. Thus in the absence of proof of any 
unfair dealings, they may buy shares from, or sell shares to, shareholders 
without giving information as to matters relating to the prospects of a 

company known to them but not known to the shareholders. See 
Percival v. Wright, (1902) 2 Ch. 421 at 426. 

In their capacity as trustees the directors have been held liable 
jointly and separately in cases where they had misapplied the funds 
of the company. See Joint Stock Discount Co, v. Brown, 8 Equity 
381 : FlitcrofPs case, 21 Ch. D. 519, and Masonic & GenL Life Ass, Co, 
V. Sharpe, (1892) i Ch. 154. Before the passing of the Trustees Act 
of 1888 the directors were held not to be entitled to the benefits of 
the statutes of limitation. See FliicrofPs Case {supra). But since the 
passing of the Trustees Act of 1888 they have been held to be entitied 
to the benefit of the qualified provisions for limitation of actions con¬ 
tained in Sec. 8 of the Act, Sec In re Lands Allotment Co,, (1894) i 
Cl. 616 at 631 where Lindley, L. J., summed up their position in the 
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following terms:—'‘We are really asked to put ourselves in a most Sec. 2 
grotesque position. We are asked to say that the directors are liable 
for these moneys upon the footing that they committed a breach of 
trust, but that they are not entitled to the benefit of the Statute of 
Limitations which was passed for the benefit of trustees. I cannot 
be party to any decision so supremely absurd. Although directors 
are not properly speaking trustees, yet they have always been considered 
and treated as trustees of money which comes to their hands or which 
is actually under their control ; and ever since joint stock companies 
were invented, directors have been held liable to make good moneys 
which they have misapplied upon the same footing as if they were 
trustees, and it has always been held that they are not entitled to the 
benefit of the old Statute of Limitations because they have committed 
breaches of trust, and are in respect of such moneys to be treated as 
trustees. Then, even when the Legislature passed an Act of Parliament J]'^Ytation 

.protecting trustees against actions for breaches of trust, how can applies to 

it be with any reason said that directors are not to have the benefit ^^tiyn 

of this statute?.That being the case, I have no hesitation in them. 

saying that these gentlemen are entitled to the benefit of the statute.'" 

Whether they are trustees in the strict sense or not, there is no doubt 
that they stand in a fiduciary position. See Peoples Bank of India 
V. Des Raj, A.I.R. 1935 Lahore 705. As such directors are bound to 
use fair and reasonable diligence in the management of their company's 
affairs and to act honestly, (per Jessel, M. R., In re Forest of Dean 
Coal Mining Co., 10 Ch.D. 450 at 452.) See Gohind Narayan v. Rang- 
nath, 54 Bom. 226. As persons standing in fiduciary relationship with 
the company, they are bound to exercise the powers given to them so 
as not to give themselves an advantage over other shareholders —per 
Rigby, L. J., in Alexander v. Automatic Telephone Co. (1900) 2 Ch. 56 
at 72. Acting on this principle a sale by a director to the company 
was held to be voidable, unless the company with full knowledge of 
all material facts and free from undue influence, ratified the transaction. 


See the observations of Lord Parker, in Jacob's Marler Estate v. Marler, 

85 LJ. P.C. 167. 

Directors being in the position merely of agents vis a vis the com- Liabilities 
Pany, it has been established by long series of decisions that they are as agents, 
not personally liable in respect of contracts which they enter into in their 
Capacity as directors. See Ferguson v. Wilson, 2 Ch. Appeals 77 ; 

Linders v. Melrose, 3 H.L. 177 ; and McCollin v. Gilpin, 5 Q.B.D. 390. 

I^irectors being both agents of and trustee for the company are entitled 
^0 be indemnified by the company against all losses and expenses pro- indemnity, 
perly sustained and incurred by them in the due performance of their 
office. Young v. Naval Military & Civil Service Co-operative Society, 

(1905) I K.B. 687 at p. 693, but no indemnity can be given in respect 
of liabilities incurred by reason of negligence, breach of duty or breach 

of trust. (Vide Sec. 86C). 
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"Directors have no right to be paid for their services, and cannot 
pay themselves or each other, or make presents to themselves out of 
the company’s assets,” unless authorized so to do by the Articles or 
by the shareholders at a properly convened meeting. In re George 
Newman & Co. (1895) i Ch. 674 at 686 ; and Young v. Naval etc. 
Society of S. Africa (1905) i K.B. 687/693. The amount of the remu¬ 
neration to be paid to Directors, is a matter of internal arrangement. 
liurland v. Earle, (1902) A.C. 83* In case of non-payment, he can sue 
for the remuneration. Nell v. Atlantic Gold etc. Mines, ii T.L.R. 4 *^ 7 * 
He is not entitled to any remuneration beyond what is fixed either by 
the Articles or by the resolution of the shareholders. Dikshit & Co., Ltd. 
V. Mathuraprasad, 47 All. 94. If he takes he would be guilty of mis¬ 
feasance. In re Whitehall Court Ltd., 56 L.T. 280 ; Merchants* Fire 
Office V, Armstrong, 17 T.L.R. 709 ; and Leeds Estate etc. Co. v. 
Shepherd, 36 Ch. D. 787 at 809. The income tax must be deducted on 
the remuneration paid to a director. Boschoek Proprietary Co. v. Fuke, 
(1906) I Ch. 148. If a company agrees to pay the remuneration free 
of income tax, such an agreement will be void under the Income Tax 
Act. 

Unless they are authorized to do so the directors cannot delegate 
their powers. Cabb v. Beeke, 6 Q.B. Reps. 930 at 936. If however 
there is authority to do so, the delegation can be made in favour 
of any one or more of the directors or to a committee. That however 
would not prevent them from acting in relation to the matters delegated. 
Huth V. Clarke, 25 Q.B.D. 391. 

It is difficult to enumerate with any precision the exact nature of 
the duties and liabilities of a director—but analysing the various deci¬ 
sions it may be summarized as follows: — 

(1) The director being in the position of a trustee is bound to 
exercise the trust with fidelit}^ and reasonable diligence. Charitable 
Corporation v. Sutton, 2 Atk. 400, 405. 

(2) He is bound to use fair and reasonable care and diligence in 
the discharge of the duties and to act honestly but he is not bound to 
do more. In re Forest of Dean etc. Co., 10 Ch. D. 450 at 452 ; and 
In re Brazilian Rubber Plantations, (1911) i Ch. 425/437. 

(3) He must act with such care as is reasonably to be expected 
from him having regard to his knowledge and experience and honesty 
and for the benefit of the company. Lagunas Nitrate Co. v. Lagunas 
Nitrate Syndicate, (1899) 2 Ch. 392 at 435. 

(4) He is entitled to trust the officers of the company and not 
liable for the frauds committed by his subordinates or his co-directors. 
Dovey y. Cory, (1901) A.C. 477 / 4^5 ; hi re National Bank of Wales, 
Ltd., (1899) 2 Ch. 629 ; Land Credit Co. of Ireland v. Fermoy, L.R. 
8 Eq. 7 ; and Joint Stock Discount Co. v. Brown, L.R. 8 Eq. 381. 

(5) lie is not bound to attend except at Board meetings, nor is 
he bound to attend all Board meetings. He is not bound to enquire 
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Sec. 2 


na- 


into matters which are not brought before the Board, unless he is 
aware of facts which make it his duty to enquire. In re City Equit¬ 
able Fire Insurance Co., (1925) i Ch. 407 at 429 ; In re Denham & Co., 

25 Ch. D. 752 , In re Cardiff Bank. Marquis of Bute‘s Case, (1892) 

2 Ch. 100 at 108/109 i Overand & Gurney Co. v. Gibb, L.R. 5 H.L. 

480 ; and Gobinda Narayan Kakade v. Raghunath Gopal, 54 Bom. 226. 

(6) He is not liable for errors of judgment. In re Claridge's 

Patent Ashphalte Co., (1921) i Ch. 543 ; Turquand v. Marshall, L.R. 

4 Ch. Appl. 37 ^ > and Lagunas Nitrate Co. v. Lagunas Syndicate, (1899) 

2 Ch. 392. 

This definition has been newly introduced by the Amending Act (9) 
of 1936 and is apparently based upon the obser\'ations of Blackburn, J., ger. 
and Quain, J., in the case of Gibson v. Burton, L.R. 10 Q.B. Cases 329. 

By the definition, a director or any other person who subject to the 
control and direction of the Board of Directors, has the management of 
the whole affairs of a company is to be treated as a Manager. The 
words ‘‘have the management of the whole affairs of the company’* 
are apparently taken from the judgment of Quain, J., in the said case 
where he says: “The word ‘manager’, it is admitted on all hands, 
will not apply to a man who acts once or twice, but he must be a 
delegate having the control of all the affairs of the company.” 

This term has been defined for the first time. Managers and ^9^^ Mana 
Managing Agents so often overlap in their functions that a precise line ging 
of demarcation cannot be formulated. It is clear that the intention of 
the Act is, that in the case of a person to be called the manager, he will 
be under the control and direction of the directors in all matters, while 
in the case of Managing Agents, it is possible for the person fulfilling 

that office, by agreement to be independent of the control and super- 

• • 

vision of the directors in such matters as may be specified in 
his agreement. The essential characteristics of both are that they are 
to be in charge of the management of the whole affairs of the company, 
and so long as they fulfil these requisites they are to be treated either 
as Managers or as Managing Agents as the case may be, irrespective 
of the name by which they may call themselves. 

This, like the Articles of Association, is one of the documents which do) Memo- 
every company must have. Although it is open for any company 
not to have a specific Articles of Association of its own, no company ciation. 
can avoid having a specific Memorandum of Association. This is the 
document which contains the most essential information as to— 


(«) The name of the Company. 

(^) The situation of the registered office. 

(c) The objects of the Company. 

{d) As to whether the liability of the members is limited. 

(^) Capital of the Company and the shares into which such 

capital is divided. 
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The Memorandum of Association of the company has been very aptly 
described as its charter and it is the document to which one must turn 
for the purpose of finding out its powers and the limits of its activities. 
The comparative position of the Memorandum and Articles of Associa¬ 
tion was thus discussed by Cairns, L. C., in Ashbury Rly. Carriage & 
Iron Co. V. Riche, L.R. 7 H.L.653 at 667, 668—‘*And I will ask 
your lordships to observe, as I refer to some of the cases, the marked 
difference there is between the two documents which form the title deeds 
of companies of this description. I mean the Memorandum of Asso¬ 
ciation on the one hand and the Articles of Association on the other 
hand. With regard to the Memorandum of Association, your lordships 
will find, as has often already been pointed out that although it appears 
somewhat to have been overlooked in the present case that, that is a 
necessary charter and defines the limitation of the powers of a company 
to be established under the Act. With regard to the Articles of Asso¬ 
ciation, these articles form a part subsidiary to the Memorandum of 
Association. They accept the Memorandum of Association as the 
Charter of Incorporation of the Company and so accepting it the 
articles proceed to define the duties, the rights and powers of the 
Governing body as between themselves and the Company at large 
and the mode and form in which the business of the Company is to 
be carried on and the mode and form in which changes in the internal 
regulations of the Company may from time to time be made. With 
regard to the Memorandum of Association, if you find anything which 
goes beyond that Memorandum or is not warranted by it, the question 
will arise whether that which is so done is ultra vires not only of the 
directors of the Company but of the Company itself. With regard to 
the Articles of Association if you find anything which is in keeping 
with the Memorandum but is a violation of the Articles of Association 
or in excess of them, the question will arise whether that is anything 
more than an act extra-vires the directors but intra-vires the Company." 
See also Phosphate Lime Co. v. Greene, L.R. 7 C.P. 43 ; and Camp- 
bell's Case, 9 Ch. Appeals i. Any act therefore which is not covered by 
the objects in the Memorandum is ultra vires the company and even 
the consent of every individual member constituting the company will 
not validate such an act w^hich is ultra-vires the company. See the 
observations of Bowen, L. J., in Baroness Wenlock v. River Dee Co., 
36 Ch. D. 674 at 686 (n). Similarly in the case of a contract which is 
ultra vires, the company cannot be bound by it ; nor does the principle 
of estoppel apply to it. See In re Home & Foreign Investment etc. Co, 
(1912) I Ch. p. 72 at p. 81 : and Great Northwest Ry. Co. v. Charlebois 
(1899) A.C. 114. As a necessary corollary, every member of a com¬ 
pany can, where a company threatens to act outside the scope of its 
charter, apply for and obtain an injunction to restrain the commission 
of such an act. Jenkin v. Pharmaceutical Society, (1921) i Ch. 392. 

For further notes see notes under Sec. 6. 
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The definition given in the Act is adopted from the definition of 
private companies as given in the English Companies Consolidation 
Act of 1929. There is however a distinction between the English 
definition and the Indian definition. Lmder the English Act in com¬ 
puting the number of shareholders, persons who were formerly in the 
employment of the Compan^^ and were while in the employment and 
even thereafter continuing after the termination of their employment 
to be members of the company are excluded. These words have been 
designedly omitted from the Indian Act, on the ground as explained 
by the Select Committee in their report that such a provision might 
enable the number of members to be undesirably enlarged. The 
minimum number of shareholders who can form a private limited 
company is two. But even such a company is none the less a separate 
legal entity. It is entirely different from the members. Solomon v. 
Solomon & Co. (1897) A.C. p. 22 ; and Seemington v. Seemington 
Quaries, 8 F. 121 at 130. The observations of Warrington, L. J., 
in the Case of In re Yenidje Tobacco Co., Lid. (1916) 2 Ch. p. 426 
at 434 where he says; ‘Tn substance, therefore, it seems to me that 
these two people are really partners. It is true they are carrying on 
business by means of the machinery of a limited company, but in 
substance they are partners is not strictly speaking a correct 
proposition in law. This will appear from the judgment of the 
Judicial Committee in Loch v. John Blackwood Ltd., 1924, A.C. 783, 
and a careful perusal of this case, where there is a review of all the 
previous cases, will show that it was not the intention of the learned 
judges to lay down the proposition that a private limited company 
was in fact a partnership. What their lordships intended to lay down 
in these cases was that in considering the question of winding up of 
such a private company the same principle ought to be applied as in 
the case of a partnership. 

The only distinction between a private company and a public 
company in law is that a private company is exempt from many of 
the provisions relating to public companies. The main points of 
difference between the two classes may shortly be summarised thus; — 

(1) A private company cannot have more than 50 members, 
whereas a public company can have any number of members. 

(2) A private company must have in its articles restrictions 
on the rights of transfers of shares, whereas a public company 
cannot have such restrictions. 

(3) A private company cannot extend any invitation to the 
public to subscribe for any shares or debentures in the company, 
whereas in the case of public companies there is no such 

restriction. 

(4) A private company can be incorporated by two persons, 
'vhile in the case of a public company there must be at least seven. 

(5) A private company need not issue any prospectus or a 
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statement in lieu of prospectus, whereas in the case of a public 
company a prospectus or a statement in lieu of prospectus must be 
issued. 

(6) A private company is not required to file its balance sheets 
with the Registrar. It is also not required to hold a statutory 
meeting and to deliver the statutory report to the Registrar, while 
for a public compan}^ these are essential. 

Except in these points and in such other matters where the law 
expressly provides for an exemption in the case of private companies, 
a private company though it has special features of its own must none 
the less comply with the provisions of the Companies Act. Thus Lord 
Mcnaghten in the case of Trevor v. Whitioorth, 12 A.C. 490 at 434 
said—“the company was a family company. But if the family 
company, whatever the expression means, does not limit its trading 
to the family circle and if it takes the benefit of this Act it is bound by 

the Act as much as any other company. It can have no special privilege 
or immunity." 

As the definition itself shows, prospectus is the document by which 
invitations are made to the public for subscription or purchase of any 
shares or debentures in a company. It is difficult to give any rigid 
01 exact definition and the question as to whether a particular document 
is a prospectus or not would have to be decided on consideration of 
various factors such as numbers circulated or printed, number of 
persons to whom it is sent, the circumstances in which such persons 
receive in and the character of the contents of the document. If it 


amounts to an invitation it would be a prospectus although it may 
have been issued to a defined class of the public. The word “public" 
as Buckley points out has not been defined in the Act and as the learned 
author points out at p. 64 (nth Edition) the words “prospectus" and 
“public" are used in different senses :n different sections, and it is 
difficult to attach any definite meaning to the word “public". Thus 
shareholders in a group of companies recei\ing a prospectus marked 
for private circular company" were held to be members of the public. 
Sec In re South of England Natural Gas and Petroleum Co,, Ltd,, 
(1911) I Ch. 573. But friends of the directors who were sent a pros¬ 
pectus marked “Strictly private and confidential ; not for publication" 
were held not to be within the categoi^^ of “public." Sherwell v. Com¬ 
bined lueande^ccnt Mantles Syndicate Ltd., 23 L. T. R. 482. Existing 
members are treated on a different footing. Circulars even if they 
amount to imitations were held not to amount to a prospectus if they 
were limited to existing members only. See also Burrows v. Meiabcle 
Gold Reefs etc., (1901) 2 Ch. 23 ; and Booth v. New Afrikander etc. 

o., (1903) I Ch, 295. But oilers made to a limited class of persons 
have been held to be within the definition. See In re South of England 

• - ^ result therefore 

IS that there is no unanimity of opinion. This will also appear from the 
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judgments of Atkin, L. J., and Eve, J., in the Court of Appeal in Lynde 
V. Nash, (1928) 2 K.B. 93, and the judgments of Lord Summer and 
Lord Hailsham in the same case when it went to the House of Lords. 
See Nash v. Lynde, (1929) A.C. 158. It would seem therefore that it is 
a question of fact which would have to be decided in every case. See 
Sherwell y. Combined Syndicate, (1907) W.N. no. 

The additions in the new Act have been made in order to get rid of 
the effect of the decision in Pramathn Nath Sanyal v. Kalikiimar Dutt, 
52 Cal. 440, where an advertisement in a newspaper (issued by a com- 
pany which had filed a formal prospectus complying with the provisions 
of the Act) offering the public shares in the company, was held to be a 
prospectus. It is submitted that in the said case their Lordships of the 
Calcutta High Court went much beyond what the legislature intended. 
Under the new amendment any advertisement which shows on the 
face of it that a formal prospectus has been prepared and filed, can no 
longer be treated as a prospectus. 

As to what the prospectus should contain see notes under Sec. 93. 

These definitions have been for the first time introduced in the Act 
by the Amending Act of 1936. As will appear from the definition, the 
terms ''holding Company and subsidiaiy Company" are relative terms. 
They are applicable only as between two companies, one of which holds 
more than 50 per cent, of the issued share capital of the other. The 
company which holds more than 50 per cent, of the shares of the other 
company is called the "holding Company", while the company in 
which such shares are held is treated as a "subsidiary Company." 
Subsidiary companies are now resorted to very frequently for the 
purposes of facilitating business. As will appear from the definition, 
where a company holds shares in another company as security only 
it is not to be treated as a holding company, although as a part of the 
bargain the shares so held may be registered in the name of the 
company holding them as and by way of security. In the Act as 
amended, a holding company has in effect been treated as a company 
which possesses facilities for having access to the books of account and 
documents of subsidiary companies. Liabilities of disclosing many 
things relating to subsidiary companies have been cast upon the holding 
companies. (See in this connection notes under Sec. 132A). 
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3. (j) The Court having jurisdiction under this Act 

shall be the High Court having jurisdiction in the place at 
Jurisdiction of the which the registered office of the com- 

pany is situate: 

Provided that the Local Government may, by noti¬ 
fication in the local official Gazette and subject to such 
restrictions and conditions as it thinks fit, enipower any 
district Court to exercise all or any of the jurisdiction by 
firis Act conferred upon the Court, and in that case such 
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District Court shall, as regards the jurisdiction so 
conferred, be the Court in respect of all companies having 
their registered offices in the district. 

( 2 ) For the purposes of jurisdiction to wind up com¬ 
panies, the expression ‘registered office* means the place 
which has longest been the registered office of the com¬ 
pany during the six months immediately preceding the 
presentation of the petition for winding up. 

(j) Nothing in this section shall invalidate a proceed¬ 
ing by reason of its being taken in a wrong Court. 

The word "High Court" has not been defined in this Act, but 
according to the General Clauses Act it means the highest Civil Court 
of Appeal in that part of British India in which the Act operates. 
Accordingly in those parts where there is no High Court the highest 
Court of Appeal is to be the Court having jurisdiction under the Act. 
Acting upon this principle the Allahabad High Court in the case of 
In re Kekri Pre^s Co. Ltd., 24 AIL Law Journal 768, has held that the 
Chief Commissioner of Ajmere and Marwara is the Court having jurisdic¬ 
tion under the Companies Act for places within its jurisdiction. 

At one time a question was raised as to whether the word “High 
Court" in this section meant High Court in general or only the origina' 
side of the High Court. Matters under the Indian Companies Act art 
to be dealt with by a Court of original jurisdiction and accordingly the 
words '‘High Court" has been held to mean the High Court in its 
original side. Mohini Mills Limited v, Susama Debi, 52 Cal. 586. 

The fact that the registered office of the company is situate outside 
the limits of the ordinary original civil jurisdiction of the High Court 
is a matter which is immaterial. Jagadishpore Tea Co, Ltd, v,' 
MacLeod & Co.. 29, C.VV.N. 404. 

Under this section the Local Government is authorized by a 
notification in the local official Gazette and subject to such restrictions 
as it thinks fit to empower any District Court to exercise any of the 
jurisdiction conferred under the Act upon the High Court. 

In a case recently decided by the Lahore High Court, it was held 
that the Court would have jurisdiction even over a foreigner, on the 
analogy of Section 20 of the Code of Civil Procedure, to entertain a 
matter which is allocated to it under this section, Sri Ganesh Co, Ltd, 
V. Jiwanram Gangasahai, 15 Lahore 302. 

Where jurisdiction is conferred by the Local Government on a 
District Court under this section, that Court has exclusive original 
jurisdiction in all matters arising under the Act within its juris¬ 
diction, but that does not oust the revisional jurisdiction of the 
High Court. The District Court notwithstanding such jurisdiction is 
none the less a Court subordinate to the High Court within the meaning 
of Sec. 115 of the Code of Civil Procedure. British India Corporation v 
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Shanti^ Narain, 57 All. 810. Sub-section 3 contemplates cases in which Sec. 3. 
objection was not taken to jurisdiction and has no application to a case 
where objection was taken to the jurisdiction from the very beginning. 

S. Natarajan v. Narasimha Ayyangar, 53 Mad. 147. 



PART II. 

Constitution and Incorporation. 


Sec. 4. 


* ’Company’ 
or “Asso¬ 
ciation." 


4. (i) No compam', association or partnership con¬ 

sisting of more than ten persons shall be formed for the 

Prohibitions of partner- puTposc of Carrying Oil thc busincss of 

ships exceeding certain banking uiiless it is registered as a 

company under this Act. or is formed 
in pursuance of an Act of Parliament or some other Act 
of the Governor General in Council, or of Ro^^al Charter or 
Letters Patent. 

(a) No company, association or partnership consisting 
of more lhan twenty persons shall be formed for the 
purpose of carrying on any other business that has for its 
object the acquisition of gain by the company, association 
or partnership, or by the individual members thereof, 
unless it is registered as a company under this Act, or is 
formed in pursuance of an Act of Parliament or some 
other Act of the Governor General in Council or of Ro 3 ^al 
Charter or Letters Patent. 

(?) This section shall not apply to a joint family 
carrying on joint family trade or business and u'here two 
or more such joint families form a partnership, in comput¬ 
ing the number of persons for the purposes of this section, 
minor members of such families shall be excluded. 

{4) Every member of a company, association or 
partnership carrying on business in contravention of this 

section shall be personally liable for all liabilities incurred 
in such business. 

. ,. ^^ ivho is a member of a company, 

assoaation or partnership formed in contravention of this 

section shall be punishable with fine not exceeding one 
thousand rupees. 


Notes of ch.inges. Rc : subsections (?), (4) and These have been 

added by section 3 of the Amending Act of 1036, 

Snl.-section (3) emtiodies cxemidions regarding joint familv business. Sub¬ 
sections (,|) and (5) provide tlio sanrlion (or enforcing ot.servance of the pro- 
Visions of section 4. 


Tins section whicli is taken from the Old English Act of 1862 
mtonded to prevent the mischief arising from large trading undertakim 
being carried on by large th.ctuating bodie.s, so that persons dealir 
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with them did not know with whom they were contracting and so might Sec. 4 
be put to great difficulty and expense. That was a public mischief. ““ 
Smith V. Anderson, 15 Ch. D. 247 at 273. So long as the number of 
members does not exceed 20 the}' are not hit by the prohibition under 
this section and an association which was perfectl}^ legal at the 
inception, becomes illegal as soon as the number of the members 
exceed 20. It is no defence to say that the management of the associa¬ 
tion is carried on by a lesser number of individuals. In re Thomas. 

Exparte Poppleton, 14 Q.B.D, 379. 

Under this section it is not every company, association or partner¬ 
ship which is intended to be affected—only those which shall be formed 
for carrying on: 

(a) banking business or, 

(b) any other business that has for its object the acquisition 

or gain, will be affected. 

An association of several firms consisting of more than 20 persons 
where they have the common object of acquiring commercial gain has 
been held to be an Association within the meaning of this Act. See 
Akola Gin Combination v. Northkote Ginning Factory, 10 N.L.R. 98. 

See also Senaji Kapurchand v. Pannaji Devichand, 32 Bom. L.R, (P.C.), 

1607, affirming Firm of Pannaji Devichand v. Firm of Senaji Kapur¬ 
chand, 50 Mad. 175. The word “persons'" in Sub-sec. (2) means indivi¬ 
duals and does not include bodies of individuals. The definition of person 
as given in Sec. 3 (39) of the General Clauses Act is not applicable, as the 
adoption of it would be repugnant to the idea underlying the section. 

Firm of Pannaji Devichand v. Firm of Senaji Kapurchand, 50 Mad. 

175. 

Three words are used viz,: “company", “Association" and Words are 
'partnership." The first two are synonymous and really mean 
a combination of individuals formed together with a common purpose. 

See Bhikaji v. Bapu, i Bom. 550. But the third one was used by 
the legislature in a different sense. This is pointed out by James, 

J-i in Smith v. Anderson, 15 Ch. D. 247 at 273, thus:—“The 
difference which the Act intended to draw between a company 
or association and an ordinary partnership is this: An ordinary 
partnership is a partnership composed of definite individuals bound 
together by contract between themselves to continue combined for some 
joint object, either during pleasure or during a limited time, and is 
essentially composed of the persons originally entering into the contract 
With one another. A company or association (which I take to be 
fynonymous terms) is the result of an arrangement by which parties 
intend to form a partnership which is constantly changing, a partner¬ 
ship to-day consisting of certain members and to-morrow consisting of 
®nnie only of those members along with others who have come in, so 
that there will be a constant shifting of the partnership, a determination 
nt the old and a creation of a new partnership, and with the intention 
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Sec. 4 


Effect of 
sub-sec¬ 
tion (3). 


"Carr}'ing 
on busi¬ 
ness." 


that, so far as the partners can by agreement between themselves bring 
about such a result, the new partnership shall succeed to the assets and 
liabilities of the old partnership.” 

In the same case it was pointed out that persons merely by reason 
of having common interest or several interests in something do not 
constitute an association if they have no mutual rights or obligations— 
per James, L. J., p. 275. To the same intent are the observations of the 
Court in Neelamega Sastri v. Appiak Sasiri, 29 Mad. 477 (F,B.), p. 483, 
where the learned Judges said ”to constitute an association, within the 
meaning of Sec. 4, the existence of the legal relation between more than 
20 persons giving rise to joint rights and or obligations or mutual rights 
and duties is absolutely necessary.” Thus a society formed to buy 
landed property and make roads and divide it among the members was 
held not to come within the section. Wigfield v. Potter, 45 L,T. 612 ; and 
In re Siddall. 29 Ch. D. i. Persons who joined themselves together in the 
purchase of a property as owners and have been using it in order to 
make a gain thereby were held to constitute an Association— In re B, N, 
Elias, 40 C.W.N. 476, relying upon observations in Smith v. Anderson, 
15 Ch. D. 247 at 282. But persons contributing funds for helping 
sick members and dividing the balance left at the end of the year were 
held not to be within the section. In re One and All Sickness & Acci¬ 
dent Assurance Association, 25 T.L.R. 674. 

It is not merely an Association of individuals that will be hit. 
Different Hindu joint families combining and carr^'ing on business for 
gain are also hit by this section. Raoji Naranji v. Rat ansi Kanji, 32 
Bom. L.R. 389, at 398. 

By the new sub-sec. (3) introduced by the Amending Act of 1936 
the prohibition provided for by sub-sections (i) and (2) of this section 
has been made inapplicable to the case of the members of a joint family 
carrying on a joint family trade or business. Where however, more 
than one joint families combine to carry on business, in computing the 
number of persons for the purpose of this section, minor members of 
such families are to be excluded. 

In order that any association, company or partnership carrying on 
business other than banking may be hit by this section it must be 
shown: 


(f) That it has been formed for the purpose of carrying on 
business, and 

(it) lhat the business has for its end the acquisition of gain 

:on. company or partnership or the individual 
members thereof. 

Sec Kraal v. Whymper. 17 Cal. 786. 

There is no specific definition of business given in anv case but the 
word means something in the nature of, but wider than trade. Business 
has been defined as an occiiption or profession continuously carried 
on— per Rowlatt, J., in Inlayid Revenue Commisriowers v. Marine 
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Steam Turbine Co. Ltd., (1920) i K.B. 193 at 203. See Sec. 

also Inland Commissioners v. Korean Syndicate Ltd., (1921) 

3 K, B. 258, at 276-277. In a recent case decided by the 

Lahore High Court, Madangopal v. Shewaldas, 16 Lahore 574. 
where 4 proprietors of wool factories entered into a pooling contract 

whereby the parties agreed to share the profits made by them_the 

learned Judge delivering judgment said : 'The expression, 'carrying on 
business’ implies, I think, some continuous control of the business by 
the Association.” It is difficult to follow what is exactly meant by the 
above sentence in the judgment. It is submitted that the proper test 
in order to find out whether it is a business or not, is whether the transac¬ 
tions are continuous or not and not whether the control is continuous 
or not. Applying that test it is difficult to say why in the facts of that 
case the Association could not be said to be carrying on business. If the 
test laid down by the Madras High Court in the Full Bench of 
Neelamega Sastri v. Appiah Sastri (Supra), is correct, as we think it is, 
then undoubtedly the combination was an Association hit by the section. 

As a matter of fact it is difficult to apply to the Lahore decision any 
principle different from the one underlying the decision of the Bombay 
High Court in Bhikaji Sehaji v. Bapu Saju, i Bom. 550, where on 
almost similar facts the Court came to the conclusion that the combina¬ 
tion was an Association within the meaning of Section 4. 

Acquisition of gain means something obtained or acquired and 
does not necessarily mean acquisition of commercial profit. It is suffi¬ 
cient if the Association carries on a business for the purpose of obtaining 
payments. It is not necessary that there should be actual profit at 
the end of the period of accounting. Greenberg v. Cooperstein (1926), 

I Ch. 657, at p. 663 : Tan Waing v. B. Hein, 10 Rangoon 490 ; and 
Iw re Arthur Average Association, to Ch. Ap. 54 ^^ 3 .t 54 ’^* It 
sufficient if the individual members of the Association gain any 
profit by the business. Shaw v. Benson, ii Q.B.D. 563 at 570 ; In re 
Padstow, etc. Association, 20 Ch. D. 137, I45> 14S. I 49 : and Madras 
Hindu Mutual Benefit Fund v. Raghava 'Chetti, 19 Mad. 200. 

The mere fact that gain may accrue incidental^ or may arise from merely 
subsidiary provisions does not bring an Association within the mischief 
of this section nor does it render registration necessary. See Kraal v. 

^hymper, 17 Cal. 786 at 804 and 808. 

Companies formed in pursuance of an Act of Parliament or some 
other Act of the Governor General in Council or by Letters Patent or 
I^oyal Charter as also foreign Companies, are exempted from the opera¬ 
tion of this section. See Marrs v. Thompson, 86 Law Times 759: 
Bateman v. Service, 6 A.C. 386 ; and Appa Dada v. Ramknshna 
^<isudev, 53 Bom. 652, 

The fact that the gain when made is intended to be used for some 
charitable purpose does not take the Association out of the prohibitions 
^id down in this section. Chhedilal v. Punnulal, 52 All. 325* 

5 
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Sec. 4. 


Effect of 
non-regis¬ 
tration. 



I 


> 

k 


Under this section an Association which when formed was legal 
because it consisted of less than 20 members, becomes illegal as soon as 
the number of members exceeds 20, Shaw v. Simmons, 12 Q.B.D. 117. 


The effect of non-registration of a partnership or association which 
falls within the category of those contemplated by this section is as 
follows; — 

1. It cannot be recognized as having any legal existence. In re 
Padstow etc. Association, 20 Ch. D. 173. But the members can hold 
property as beneficial owners— per Coleridge, C. J., in Queen v. Tan¬ 
kard, (1894) ^ Q-^- 54S at 551. If it is sued, it is open to it to set up 
its own illegality as a defence. Philips v. Davies, 5 L.T.R. 98 ; and 
In re Ilfracombe Permanent Mutual Benefit Building Society, (1901) 
I Ch. 102. But no costs will be allowed to it, even if the suit is dis¬ 
missed. The non-recognition by Courts of a right to sue extends even 
to persons who are in the position of Trustees for the association. Thus 
where the funds of such an association were lent out on a promissory 
note executed in the name of the president, it was held that he could 
not sue either. Shaw v. Benson, ii Q.B.D. 563. 

2. It cannot sue or be sued. Shaw v. Benson (Supra) ; and 
• Jennmgs v. Hammond, 9 Q.B.D, 225. But a person misappropriating 

money of such an association can be convicted. Queen v. Tankard, 
(1894) I Q.B. 548. A suit against the individual members is main¬ 
tainable. Ganesh Sing v. Mundi Forest Co., 21 AH. 346 ; and N. W. P. 
Club V. Sadulla, 20 All. 497. 


3. A suit for declaration of shares and dissolution of partnership 
or for partition of existing assets at the instance of one or more of the 
members is not maintainable. Newaram v. Ramgopal, 48 All. 735 ; and 
Madanlal v. Jankiprasad, 49 All. 319. 

4. If it is a company, it is doubtful if it can be wound up. In re 
South Wales Atlantic Steamship Co., 2 Ch. D. 763 ; Hume v. Record 
Reign Jubilee Syndicate, 80 L.T. 404 ; In re Padstow Total Loss and 
Collision Assurance Association, (1882) ; 20 Ch. D. 137 ; In re Ilfra¬ 
combe Permanent Mutual Benefit Building Society, (1901) i Ch. 102 ; 
In re Arthur Average Association etc., 10 Ch. App. 542, 545 (n) ; and 
Queen v. Tankard (1894), i Q.B. 548. If however a winding up order 
is made even erroneously, such an order would be binding until it is 
set aside in appeal. It is not a nllllit3^ Padstow Total Loss (supra) ; 

In re Arthur Average etc., 10 Ch. Appeal 542 ; and In re Queem 
Average Association 3 L.T. 90. 

5. hvcu if there is a winding up, it is doubtful whether any contri¬ 
bution can be enforced. See Buckley on Companies, loth Edition, 
P- 551* 

6. Such an association would not necessarily be regarded as unlaw- 
u and no cause of action based on conspiracy could be maintained 
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against such an association. Bholanath Shankar v. Lachminarain, 53 Sec. 4. 
All. 316. As regards outsiders, moneys lent by them to such an associa- ~ 
tion for the purpose of carrying out the illegal object cannot be recovered. 

Phillips V. Davies, 5 L.T.R. 98. It is submitted however that moneys 
advanced for the formation of such an illegal association may be 
recovered at any time before it is actually applied for the illegal objects, 
on the principle of Strachan v. Universal Stock Exchange Ltd. (1895), 

2 Q.B. 697 , Joseph v. Pelser 3 B & C 639 ; Exp. Neilson, 3 De G, M. 

6 G. 556 ; Buck v. Buck, 1 Camp. 547 ; and Burge v. Ashley & Smith 
Ltd. (1900), I Q.B. 774. Similarly treasurers and other officers and 
also a trustee of such an association are liable to account for funds 
in their hands, and the fact that the association is illegal would afford 
no defence. Butt v. Moneaux, i K. & J. 97 ; Marrs v. Thompson, 

86 L.T. 759 ; Shaw v. Benson, ii Q.B.D. 563 ; In re One & All 
Sickness Association, 25 T.L.R. 674 at 675 ; Greenberg v. 
Cooperstein, (1926) i Ch. 657 ; and U. Sein Po v. U. Phyo, 

7 Rangoon 540. The defects of non-registration can be cured after 
registration. Thus where a man has owed moneys from such an asso¬ 
ciation before registration and has continued his dealings with the 
association after registration it can recover the debt even though it 
was advanced when the association was illegal. In re Thomas, Exparte 
Poppleton, 14 Q.B.D. 379. The provisions of this section would not 
apply to the case of an administration of a Trust where the beneficiaries 
exceed twenty although in course of such administration, business may 
have to be carried on provided the trustees are less than twenty in 
number. Smith y. Anderson, 15 Ch. D. 247. 

The question however as to whether a person who dealt Sub-sec. 
with and gave credit to such a corporation without knowledge of its 
ihegality can sue the individual members was not definitely settled. 

In the case of Appa Dada v. Ramkrishna Vasudev, 53 Bom. 652, 
the learned Judges following the case of In re South Wales Atlantic 
^leamship Co,, 2 Ch. D. 763 held that such a suit would be maintain- 
3 .ble. All doubts have however been now removed, and by this sub¬ 
section which has been introduced by the Amending Act of 1936, every 
niember of an association, company or a partnership which is hit either 
by sub-sec. (i) or by sub-sec. (2) is made personally liable for the 
habilities incurred by such an association, company or partnership to 
outsider. This sub-section has obviously been introduced for the 
protection of strangers who without knowing the details of the consti¬ 
tution may have come into business dealings with such an association, 
company or partnership. 

Sub-sec. (5) also contains a new provision introduced by the 
ending Act of 1936 and is intended to serve as a deterrent. It 
renders the members of an association, company or partnership which 
effected by sub-sections (i) and (2), liable to fines. 
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“Persoos.” 
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Memorandum of Association. 


5. Any seven or more persons (or, where the com¬ 
pany to be formed will be a private conipany, any two or 

more persons) associated for any law- 
Mode of forming in- puj^posc may, bv subscribing their 

corporated company. ^ memorandum of associa- 

tion and otherwise complying with the requirements of 
this Act in respect of registration, form an incorporated 
company, with or without limited liability (that is to say), 

pifVipr— 


(i) a company having the liability of its members 
limited by the memorandum to the amoimt, 
if any, unpaid on the shares respectively 
held by them (in this Act termed a company 
limited by shares); or 

(u) a company having the liability of its members 

limited by the memorandum to such amount 
as the members may respectively thereby 
undertake to contribute to the assets of the • 
company in the event of its being wound up 
(in this Act termed a company limited by 
guarantee); or 


(in) a company not having any limit on the liability 

of its members (in this Act termed an un¬ 
limited company). 


This word means persons capable of entering into a contract to 
take shares. It has not been defined in the Act but according 
to the definition in the General Clauses Act, it includes not only 
individuals but also Corporations and a body corporate. Pharmaceuti¬ 
cal Society v. London and Provincial ^ 4 ssocia/io«, 5 A.C. 857 ; Siarey 
V. Chilworth, 24 Q.B.D. 90. 

A limited company may therefore be a shareholder of another 
company and as such subscribe to the Memorandum of Association— 
provided that this is allowed by its own constitution— In re i 4 sia<»c 
Banking Corp, Royal Bank of India, 4 Ch. 252 ; In rc Barned^s 
Banking Co., 3 Cha. 103 ; but a firm which has no legal existence 
in law, cannot— Dunsters case, (1894) 3 Ch. 473 at p. 477. It is not 
necessary that the -subscribers should be residents of the country of 
incorporation. Foreigners and aliens may be signatories to the 
Memorandum. A. G. v. Jcimsh Colonisation . 4 ssonrtfi’o«, (1901) 
I K.B. T23 ; In rc General Co., L.R. 5 H.L. 176. 

In England In re Laxon & Co. (1892) 3 Ch. 555 at p. 561 it was 
held that an infant could be a signatoiy^ to a Memorandum. This 





MEMORANDUM OF ASSOCIATION 




decision was, howexer, based on the assumption that under the law in 
England the contract of an infant is a voidable contract and that it is 
valid until it is avoided. In India, however, the law is otherwise. A 
contract made by an infant is a \’oid contract. See Mohori Bibee v. 
Dhurmo Das, L.R. 30 I.A. p. 114. It would therefore appear that 
in India an infant cannot be a signatory to a Memorandum. A 
person who is a trustee for another subscriber can also be a signa¬ 
tory to the Memorandum. Solomon v. Solomon (1897) A.C. 22 at 46. 

This is to be judged from the objects of the company as set Lawful 
out in the Memorandum of Association. No company can be formed 
in law whose proposed constitution is illegal. Rex v. Regr. of Joint 
Stock Companies, (1931) 2 K.B. 197 at p. 201. 

This proposition was taken for granted in Rex v. Regr. of Com¬ 
panies, (1914) 3 K.B. 1161 ; and Bowman v. Secular Society, (1917) 

A.C. 406. 


Where the objects are not lawful the Registrar may refuse to 
register the company. Rex v. Regr, of Joint Stock Companies, (1931) 
2 K.B. 197 at p. 201. In fact it is his duty to refuse registration of 
an unlawful Association. Rex v. Regr. of Companies, (1914) 3 K.B. 
1161 at 1167. For instance a company formed for a fraudulent purpose 
is probably illegal at Common Law; Bindley on Companies 6th Edn. 
p. 183. A company formed to set up a lottery in England would be 
an illegal company. A company is not necessarily illegal because 
some only of its regulations are illegal ; where however the legah objects 
are mere applications of the governing principle in the illegal object, 
the company is an illegal company. Strick v. Swansea Tin-Plate Co, 
(1887) 36 Ch. D. 558 ; Swaine v. Wilson (1889) 24 Q.B.D. 252 ; 
and Bowman v. Secular Society, (1917) A-C. 406, 421. 


Memorandum of com- 6* III thc C3.SG of 3. COmp^Iiy^ 

pany limited by shares, limited by shares— 

{i) the memorandum shall state— 

(i) the name of the company, with “Limited” as the 

last word in its name; 

(m) the province in which the registered office of the 

company is to be situate; 

(m) the objects of the company; 

(w) that the liability of the members is limited; 

(v) the amount of share capital with which the com¬ 
pany proposes to be registered, and the 
division thereof into shares of a fixed 
amount; 

(2) no subscriber of the memorandum shall take less 

one share; 

(s) each subscriber shall write opposite to his name 
we number of shares he takes. 
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Sec. 6 


Name. 


Limited. 


Objects. 


Must not 
include 
anytixing 
contrary 
to law. 


Lord 

Wrenbury's 

views. 


Subject to the restrictions imp>osed by Sec. ii, a company can choose 
any name for itself in the Memorandum. The name of a company is 
important in construing the objects as defined in the Memorandum. 
In re Crown Bank 44 Ch. D. 634. See also Cotman y. Brougham, 

(1918) A.C. 514 at 521. 

Every company must have the word “Limited" attached to its 
name unless it obtains an exemption under Section 26. 

The objects for which the company is formed must be stated 
definitely. A general statement that it may carry on business which 
it thinks profitable, is not sufficient. The objects have to be yery 
carefully stated for the reason that they determine the limits to the 
powers of the company. The statement of objects in a Memorandum 
is intended to serve a double purpose. In the first place it gives protec¬ 
tion to the subscribers who learn from it, the purpose for which their 
money can be applied. In the second place it gives protection to 
persons dealing with the company, who can infer from it the extent 
of the company's power— per Lord Parker in Cotman v. Brougham, 
(1918) A.C. 514 at 520. The objects to be stated in the Memorandum 
must not include anything which is contrary to the general law or to 
the Act. Subject to these restrictions the subscribers have the fullest 
liberty in the matter of the choice of their objects. Objection was 
taken by Lord Wrenbery to the way in which the object clause is 
usually framed, and he expressed himself rather strongly in the report 
which he submitted to the Parliament, in connection with the changes 
to be effected in the English Companies Act. It is interesting to note 
the views which such an experienced Judge and an admitted authority 
on Company Law expressed in this matter. In paragraphs 53 to 55 
of his report of the Committee of which he was the Chairman, he 
formulated his views in this way: — 

"53. The Companies Acts require that the Memorandum of Asso¬ 
ciation of a company shall stale ‘the objects of the company.* It 
was laid down more than forty years ago in Ashbury Railway Car¬ 
riage Company v. Riche, L.R. 7 H.L. 653, that the Memorandum of 
Association is the company’s Charter and defines the limitation of its 
activities and the destination of its capital. It is perhaps not a matter 
of surprise that under these circumstances commercial men looked to 
see whether in the Memorandum of Association were to be found words 
justifying the particular commercial transaction into which they con¬ 
templated entering. But in so doing they forgot that, that which the 
Act required the Memorandum to state, was 'the objects of the com¬ 
pany and not the powers by the exercise of which those objects 
were to be attained. For instance, the object of the company might 
be to open and carry on an hotel at Dover. To achieve that object 
the company must have p>ower to hold land, to erect a building, to buy 
furniture, to employ a staff of servants, and so on. But none of 
these were objects. They might and probably would further want 
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to borrow money, giving very likely a mortgage on the property. But Sec, 6 
borrowing power was not their ‘object*. It was an act which they 
would do if they could in order to achieve their object, viz. to run 
their hotel as a commercial success. However, an evil practice grew 
up of crowding into the Memorandum of Association, words that would 
cover every conceivable act which the corporation could under any 
circumstances desire to do. Objects were buried and concealed in an 
accumulated mass of powers. The resulting mischief was twofold. 

The intending investor who ought to have been informed with reason¬ 
able clearness as to what was the trade in which his money was to be 
risked, could often learn nothing except that his moneys might be used 
for any conceivable purpose. And the intending creditor was deprived 
of the advantage of knowing what is intending debtor could, and 
could not do in the employment of its capital. 

“54. This abuse reached its climax in the case of the Anglo- 
Cuban company, recently argued in the House of Lords under the 
name of Cotman v. Brougham. The memorandum of association 
of the company there in question after 30 paragraphs of the 
widest kind, very few of which defined objects at all, concluded with 
a clause to the effect that the objects set forth in any paragraph 
should not be restricted by the terms of any other paragraph, and that 
none of the paragraphs or the objects specified in them should be 
deemed subsidiaiy or auxiliary to the objects mentioned in the first 
paragraph. Having regard to the provision in Section 17 of the Act 
of 1908 that the Registrar s certificate of incorporation is conclusive 
evidence that all requirements of the Act in respect of registration 
and of matters precedent and incidental thereto have been complied 
with and that the Association is a company authorized to be regis¬ 
tered and duly registered under the Act, the House of Lords was 
compelled to assume that this was a Memorandum of Association which 
stated ‘the objects of the company.’ 

“55. We recommend that the Act be amended by providing that 
the Memorandum of Association must state the objects, but must not 
state the powers of the company, that such powers of the company as 
it is thought necessary to state shall be stated in the articles and that 
there should be introduced into the Act a section providing that every 
company should have certain powers as detailed in the section except 
in so far as the Articles of Association exclude them. The power of 
borrowing or subscribing for shares in other companies, of purchasing 
other businesses and a number of similar and other powers would then 
find their proper place and the Memorandum of Association, would be 
reduced to its proper function in defining the trade of the company 
or other object which it is to pursue with a view to earning profit.’’ 

Notwithstanding the expression of such strong views by Lord 
Wrenbury and his Committee, the subsequent Committee, viz.. The 
Greene Committee did not accept his recommendations—specially as 
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What is 
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from the evidence adduced before them they found that the weight of 
commercial opinion was decidedly against the suggested change. As 
a matter of fact as Palmer has stated—experience has shown that it is 
better, in stating the objects, to be explicit and thus to preclude as far 
as practicable doubts and difficulties which inevitably arise on the 
construction of a very concise statement of objects. That is why the 
present day system of giving elaborate statements of object is found. 

The words in the Memorandum giving the objects for which a 
company is incorporated, have to be carefully scrutinised when the 
question arises as to whether any particular transaction is or is not 
within the powers of a company. The general rule of construction is 
that the whole document must be read, and words must be given their 
natural meaning unless that leads to any absurdity. Wallis v. Smith, 
21 Ch.D. 243, 254 ; and Grey v. Pearson, 29 L.T. (O.S.) 67, There is 
no rule that in construeing any Memorandum or Articles any specially 
strict rule of construction is to be applied. Per Selwyn, L.J., In re 
International Contract Co. 20 L.T. 96 at p. 100 ; and Egyptian Salt Co, 
V. Port Said Salt Association, 62 Mad. L.J. 163 (P.C.). On the contrary 
the tendency of the Courts is to find out if by any reasonable rule 
of construction the transaction can be held to be fairly incidental to 
the objects as stated in the Memorandum. If this can be done, 
the transaction in question is not to be held to be ultra vires, 
Attorney-General v. Great Eastern Railway, ii Ch.D. 449 at 480 ; 
London County Council v. Attorney-General, {1902) A.C. 165 ; 
Attorney-General v. Mersey Ry Co., (1907) A.C. 415 ; and Sham- 
nugger Jute Factory v. Ram Rarain, 14 Cal. 189. If the meaning of 
any clause is obscure or doubtful, it should be compared with the 
other clauses to find out the true meaning. Oakbank Oil Co. v. Cruw, 
8 A.C. 65. Where a transaction is not expressly authorized by the 
Memorandum, it is not permissible to try and validate it on the ground 
that the act in question can be conveniently or advantageously done 
or carried on in conjunction with acts which are authorized under the 
Memorandum. London County Council v. Attorney-General (supra) 
and Attorney-General \. Manchester Corporation, (1906) i Ch. 643. In 
the first of these cases it was held that it was ultra vires of a company 
formed to work Tramways to carry on the business of an Omnibus 
company or a general parcels delivery business—although on the evi¬ 
dence it was found that the two businesses can be advantageously carried 
on. Where the objects of a company are expressed in a number of 
paragraphs, the true rule of construction is to find out from the said 
paragraphs what is the main or dominant object of the company and 
to treat the other paragraphs as being merely ancillan^^ to this main 
object. Stephens v. Mysore Reefs, (1902) i Ch. 745 ; In re Haven Gold 
Mining Co., 20 ( ii.D. 151 ; and In re Coolgardie Consolidated Gold 
Mines, 76 L.T. 269. See also Cotman v. Brougham, (1918) A.C. 514. To 
avoid such a construction, it is usual now to insert in the Memorandum 
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a clause to show that the objects specified in each paragraph shall Sec. 6 

be m no wise limited or restricted by reference to the terms of the - 

other clauses and that each clause is to be deemed to be an independent Independent 

c ause. When such words occur none of the objects can be treated 

as the main or dominant object of the company. Sec Cotman v. 

Brougham (supra) at 521. 

There is generally to be found at the end of et-ery Memorandum 
of Association words more or less to the following effect: "And to 
do all such other things as are incidental or conducive to the attainment 
of the above objects or any one of them". These words are not with¬ 
out meaning. On the contrar}^ these words enlarge the field of activities 
of the company very considerably. See In re Baglan Hall Colliery, 

5 Ch. Appeals 343 at 356 and Peruvian Rail Co. v. Thomas & Co., 2 Ch. 

Appeals 617 at 623. 

Apart from the powers which are expressly given by the implied 
Memorandum, a company has, what has been called ''implied powers" powers. 

*.e. powers which it possesses by virtue of its being an incorporated 
body. They may be thus stated; — 


{a) Power to act by agents, Fergmon v. Wilson, 2 Ch. App. 89. 
(6) Power to compromise disputes, Bath's Case, 8 Ch.D. 334. 
{c) To mortgage or deal with its property, if it is a trading 
corporation. In re Patent File Co., 6 Ch. App. 83 at 86, 88 ; 
General Auction Co. v. Smith, (1901) 3 Ch. 432 ; and Gardener w. 
L. C. S' D. Rail Co., 2 Ch. App. 201. 


{d) An implied power to incur debts, if it is a trading 
corporation, for the purposes of carrying on its business. Russel v. 

East Anglian Rail Co., 3 Mac. & G. 125. 

The Memorandum must state the nominal capital and the number Share 
of shares into which it is divided and also the amount of each share, 
cre is no statutory requirement either as to the amount of the capital 
or as to the amount of the shares. As a matter of prudence where 
s ares are intended to be sold to the public the amount is generally 
or small sums so as to bring the shares within the reach of the many, 
lie in cases where the shares are to be taken up by a select few, and 
generally in the case of private companies the amounts are comparatively 
• As to the amount of the capital, it is hardly the practice to fix an 
'Reasonably high amount. There is no object in such a procedure 
^nsidering that the capital can without any difficulty be increased. 

that the Act requires is that the maximum limit should be fixed. 

^ ® company is there left to decide for itself as to when and how to issue 
capital. Per Channel!, T.. in G. v. Anglo-Argentine Tramways 

CW) . K.B, 677 at 685. 

Call capital is opposed to borrowed money which is sometimes 

capital. The company is not a debtor to the capital. 

^ ^ebt of the company to its shareholders. Lee v. Neuchatel 
P alte Co.^ (1889) 41 Ch. D. i at 23 (C.A.) ; and Verner v. General & 
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Sec. 6 


Different 
classes 
of shares. 


Commercial hwestment Trust, (1894) 2 Ch. 239, 264 (C.A.). The 
nominal capital fixes the limit of the company for issuing the shares 
into which the capital is divided, but it does not represent money in 
the till of the company. The nominal capital may be largely “Unpaid 
capital". The portion subscribed by the signatories to the Memorandum 
immediately becomes “Issued capital". Dalton Time Lock Co. v. 
Dalton, (1892) 66 L.T. 704. 

Formerly there was no sanction in law for issuing shares at a 
discount and consequently it was held that the liability incident to a 
share could only be satisfied by payment in full. Hong Kong 6* China 
Gas Co., Ltd. v. Glen (1914) i Ch. 527. But issuing of shares at a 
discount has now been legalized by Statute both in England and in 
India. See Sec. 105A, 

It is sometimes the practice to state in the Memorandum the different 
classes of shares which a compan^^ may desire to issue, with different 
rights attached to them. These shares are generally found to be divided 
into the following main classifications: — 

(i) Ordinary shares ; (2) Preference shares and (3) Founder’s 
shares. The rights of these different classes are generally defined in 
the Memorandum for the reason that once the rights are stated in 
the Memorandum and as unconditionally attaching to an^^ particular 
class, they cannot be altered or infringed, Ashbury v. Watson» 30 
Ch.D. 376 ; with only a possible exception in the case of a reorganization 
of share capital or under a scheme sanctioned by the Court. See In re 
Garden Village, Ltd. (1923) i Ch. 230 ; In re Palace Hotel, Ltd, (1912) 
2 Ch. 438 : and In re Tata Iron c- Steel Co., Ltd., 30 Bom. L.R. 197 at 
204. If however it is stated in the I^Iemorandum that these rights may 
be altered then they can be altered from time to time. In re Welsbach 
& Co., (1904) I Ch. 87. 

The more general practice is however to merely mention in the 
Memorandum generally that the shares may be divided into several 
classes with any preferential or special rights. In these cases it is 
competent for the company to provide by the Articles for the division 
of the shares into specified classes. The question becomes difficult 
where however neither the I^lemorandum nor the Articles make any 
mention of these divisions. Originally it used to be held that the 
absence of such mention meant by inference that there was to be no 
distinction in the rights of the shareholders. See the judgment of 
Kendersly. V. C., in IlHiton v. Scarborough Cliff Hotel Co., 2 Dr. and 

Sm. 521. But later on this view was reversed. British American 

Trustee etc. Corp. v. Couper, (1894) A.C. 399, 

If there is no express provision or implied condition in the 

Memorandum about preferential rights for an\- class of shares, the 

company may by its Articles attach preferential rights. v. 

Gas Meter Co., (1897) t Ch. 361 (C.A.) : British American Trustee v. 
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Couper (Supra) ; Kanison v, Mexican Rail Co., (1875) L.R. 19, Eq. 358 ; Sec 
and Calloway v. Halle Concerts Society (1915) 2 Ch. 233, 239. 

For further notes on these different classes of shares, see notes 

under Sec. 28. 


a company 


Memorandum of com- 7^ the CaSC Of 

pany limited by guaran- t ‘i t i 

tee. limited by guarantee— 

(j) the memorandum shall state— 

(?) the name of the company, with “Limited” as the 

last word in its name; 

(m) the province in which the registered office of the 

company is to be situate; 

{Hi) the objects of the company; 

(iv) that the liability of the members is limited; 

(y) that each member undertakes to contribute to 

the assets of the company in the event of its 
being wound up while he is a member, or 
within one year afterwards, for payment of 
the debts and liabilities of the company con¬ 
tracted before he ceases to be a member, and 
of the costs, charges and expenses of winding- 
up, and for adjustment of the rights of the 
contributories among themselves, such 
amount as may be required, not exceeding 
a specified amount; 

(2) if the company has a share capital— 

(?) the memorandum shall also state the amount of 
share capital with which the company pro¬ 
poses to be registered and the division 
thereof into shares of a fixed amount; 

(f?) no subscriber of the memorandum shall take less 

than one share; 

(???) each subscriber shall write opposite to his name 

the number of shares he takes. 

The only distinguishing feature in the case of a company limited 
f’y guarantee is that in the event of a winding up a member is liable 
to be treated as a contributory in respect of the amount guaranteed 
y him as specified in the Memorandum. 

8 . In the case of an unlimited 


of un- 

"“■« company 

{i) the memorandum shall state 


(0 the name of the company; 

(ii) the province in which the registered office of the 

company is to be situate; 

(iti) the objects of the company; 



44 


THE COMPANIES ACT, I913 


Sec- 8 (2) If the company has a share capital; 

(0 no subscriber of the memorandum shall take less 
than one share; 

{ii) each subscriber shall write opposite to his name 

the number of shares he takes. 


Printing and signature 9_ mcmorandum sholl — 

of memorandum. 

[a) he printed, 

{b) be divided into paragraphs numbered consecu¬ 
tively, and 

(c) be signed by each subscriber {who shall add his 
address and description) in the presence of 
at least one witness who shall attest the 
signature. 

Notes of changes. This section has ficen substituted for the following old 
section by section 4 of the Amending Act of 1936: — 

[9. The memorandum shall be signed by each subscriber in the presence 

Signature of memor* witness who shall attest the 

anclum. signature.] 

The words witiiin l)rackets in clause (c) of the section had been proposed 
by the Select Committee in onler to provide for what is generally done in 
practice. Similar provisions have been maile in section 19 with reference to 
Articles. 


Signature. 


Attesta¬ 

tion. 


This section has been altered by the Amending Act of 1936 and 
as amended, it is now imperative that the Memorandum of Association 
like the Articles of Association should be printed and divided into separate 
paragraphs. The signatories are now required by Statute to append 
their address and description. 

It is not necessary that the subscriber must sign personally. It is 
sufficient if an agent authorized in that behalf signs. In re Whitley 
Partners, Ltd., 32 Ch.D. 337. Verbal authority is sufficient. Every 
subscriber must subscribe at least one share. 

The attestation must be done by some one who is not a subscriber. 

Freshfield v. Reed, 9 M. & W. 404 ; and Seal v, Claridge, 7 Q.B.D. 516 
at 519. 


One person may attest all the signatures but that is not essential. 


Irregular attestation does 
Chhotolal V. Dalsukhram, 


not affect the liability of the subscribers. 
17 Bom. 472. 


10 . A company shall not alter the conditions con- 
Restriction on aittrn- taiocd in its mcmorandum except in 

tion ox memor.indum. •lU.-v ^ *1 , ^ * 

^ ^ , . ihe cases and in the mode and to the 

extent for which express provision is made in this Act. 

Provided that any provision in the memorandum 
relating to the appointment of a manager or managing 
agent and other matters of a like nature incidental or 
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subsidiary to the main objects of the company, shall not be 
deemed to be such condition. 

Notes of changes. The proviso has been added by section 5 of the Amend¬ 
ing Act of 1936. 

The effect of this section is that the company cannot alter any¬ 
thing in the Memorandum of Association, which is a condition except 
in so far as it is allowed by the Act. See the obsers'ations of Lord Esher, 
M. R., in Ashbury v. Watson, 30 Ch, D. 376 at p. 380-81 ; see also 
Ashbury Railway Carriage v. Riche, L.R. 7, H.L. 653-670. The 
only exception is where in the Memorandum itself the right to alter it 
is reserved. In re Welsbach Incandescent Gas Light Co., (1904) i Ch. 
87 at 96-97. 

Anything which is laid down as a rule in the Memorandum of 
Association must be taken to be one of the conditions on which the 
company is established. Per Lord Esher, M. R., in Ashbury v. Watson, 
30 Ch. D. at p. 381. 

This is newly introduced by the Amending Act of 1936 and 
restricts the application of the general principle that anything which is 
laid down in the Memorandum as a rule must be taken to be one of the 
conditions. 

The effect of the proviso is to take all matters (a) relating to the 
appointment of a manager or a Managing Agent and {b) matters which 
are incidental to the main object of the Company, out of the category 
of *'conditions'*. This appears to have been inserted in order to 
prevent any contention being raised on behalf of Managers or Managing 
Agents—where provisions for their appointment were contained in the 
Memorandum of Association—from urging that these matters were in 
the nature of conditions and as such could not be altered. See for 
instance N. M. Pandya v. Gordon, 6 Bom. 266 ; and Venkataramana v. 
Coimbatore Mercantile Bank, A.I.R. (1924) Mad. 126, where such con¬ 
tentions were made and were actually upheld, the Court having held 
that such provisions were in the nature of * conditions . The first part 
of the proviso gives effect to the opposite yiew expressed by the Bombay 
High Court in Ramkumar Potdar v. Sholapur Spinning & Weaving Co., 
Ctd., 36 Bom. L.R. 907 at 926— Per Beaumont, C. J., and Ragnekar, 
J*» at p. 927-28, where they dissented from the view expressed in the 

Madras case. 

11. (j) A company shall not be registered by a 

of company and name identical with that by which a 
change of name. company in existencG IS alreacly regis¬ 

tered, or so nearly resembling that name as to be calculated 
to deceive, except where the company in existence is in 
tile course of being dissolved and signifies its consent in 
such manner as the registrar requires. 


Sec. 10 


What are 
condi¬ 
tions. 


Proviso. 
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Sec. 1) 


(2) If a company, through inadvertence or otherwise, 
is, without such consent as aforesaid, registered by a name 
identical with that by which a company in existence is 
previously registered, or so nearly resembling it as to be 
calculated to deceive, the first-mentioned company may, 
with the sanction of the registrar, change its name. 

(j) Except ivith the previous consent in writing, of the 
Governor General in Council, no company shall he regis¬ 
tered by a name i&hich — 

[a) contains any of the folloiving words, namely^, 

‘Crown, ‘Emperor, ‘Empire’, ‘Empress’, 
‘Federal’, ‘Imperial’, ‘King’, ‘Queen, ‘Royal’, 
‘State, ‘Reserve Bank’. ‘Bank of Bengal’, 
‘Bank of Madras’, ‘Bank of Bombay’, or any 
word which suggests or is calculated to 
• suggest the patronage of His Majesty or of 
any member of the Royal Family or any 
connection with His Majesty’s Government 
or any department thereof; or 

(b) contains the word ‘Municipal’ or ‘Chartered’ or 

any word which suggests or is calculated to 
suggest connection with anv municipality or 
other local authority or with any society or 
body incorporated by Royal Charter: 

Provided that nothing in this sub-section shall 

apply to companies registered before the 
commencement of this Act. 

(4) Any company may, by special resolution and 
subject to the approval of the Local Government signified 
in writing, under the hand of one of the Secretaries to such 
Government, change its name. 

(5) Where a company changes its name, the registrar 
shall enter the new name on the register in place of the 
former name, and shall issue a certificate of incorporation 
altered to meet the circumstances of the case. On the 
issue of such a certificate, the change of name shall be 
complete. 

( 6 ) The change of name shall not affect any rights 
or obligations of the compan3^ or render defective any 
legal proceedings b\' or against the company: and an}’ 
legal proceedings that might have been continued or com¬ 
menced against it by its former name ma\’ be continued or 
commenced against it by its new name. 
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Notes of changes. The suh-sectioii (3) nieiitionecl aliO\’e lias been sub- See* 11 
stituted for the following sub-section {3) b\- section 6 of tlie Amending Act 
of 1936:— 


[(5) company sliall not l)e registered by a name which contains any of 
the following words, namely:—"Crown", "Emperor". "Empire", "Empress". 
"Imperial", "King", "Queen". "Royal". "Bank of Bengal". "Bank of 
Madras", "Bank of Bombay", or words expressing or implying the sanction, 
approval or patronage of the Crown or the Government of India or a Local 
Government, except where tlie Governor-General in Council signifies his consent 
to the use of such words as part of tlie name of the company liy order in 
writing under the hand of one of the Secretaries to the Government of India: 


Provided that nothing in this sub-section shall apply to companies registered 
before the commencement of this Act.] 


The function assigned to the registrar under clause («) of sub-section (3) 
in the Bill has been omitted by the Select Committee and Clause (c) of the 
Bill referring to the word "Co-operative" has been omitted by them as Section 

47 of the Co-operative Societies Act, 1912. secures the object aimed at by 
that clause. 


The words are mandatory and no company can therefore be "Shall not 
registered with a name identical with that of a company already in tered^’^^' 
existence, or which so nearly resembles the name of an existing 
company that there is a chance of deception. It is not necessary to 
prove that the offending company had any fraudulent intention and all 
that is necessary to be proved is that the two names are so similar that 
the adoption of the name objected to is likely to mislead. Singer 
Machine Manufacturers v. Wilson, 3 A.C. 376 ; Tussaud v. Tussaud, 44 
Ch.D. 678 ; Society Panhard et Levassor v. Panhard Levassor Motor 
Co., (1901) 2 Ch. 513 : J. & J. Cash Ltd. v. Joseph Cash, 82 L.T. 655 ; 

North Cheshire & Manchester Brewery Co. v. Manchester Brewery Co., 

(1899) A-C. 83. It is only however on the ground of similarity of 
names misleading the public that registration can be refused. Rex v. 

Registrar of Companies, (1912), 3 K.B. p. 23. Registration cannot be 
refused on any other ground. Rex v. Registrar of Companies Exparte 

Bowen, (1914), 3 K.B. 1161. 

In a proper case, a threatened registration of a company with a 
name which would be within the mischief of the section could under 
general law be restrained. Hendriks v. Montagu, 17 Ch.D. 638. In 
such cases the Courts act either on the ground that a fraud is likely 
to be practised or that some other party has acquired a property in the 
name and that the use of a name similar to the one in which another 
party carries on business is calculated to deceive or cause confusion 
between the two businesses and is likely to affect the other man^s 
property by diverting the customers, and the credit and goodwill of 
tbe other man^s business. Ewing v. Buttercup Margarine Co., (1917) 

X ; and Montreal Lithographing Co. v. Sabiston, (1899) A.C. 610. 
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Sec. 11 


Restric¬ 
tions on 
the use of 
certain 
names. 


Change 
of name. 


Sub-section (3) contains the restrictions on the use of certain words 
in connection with names of companies. The words contained in that 
sub-section cannot be used except with the consent of the Governor 

General in Council. 

In order to complete the change of the name, the company will have 
in the first instance to pass a special resolution and then obtain the sanc¬ 
tion of the Local Government in writing to the change. The consent 
is to be given under the hand of one of the Secretaries. Then the 
company will have to send a copy of the special resolution with the 
consent to the Registrar and it is only after the Registrar issues his 
certificate that the change of name will be completed. See Shackleford 
Ford Co. V. Dangerfteld, L.R. 3 C.P. 407. 

The existing rights and obligations of a company are kept intact 
and are not affected in any way by the change of name. 


12. (7) Subject to the provisions of this Act, a 

company may. by special resolution, alter the provisions 
Alteration of memo- of its memorandum so as to change 

the place of the registered office from 
one province to another, or with respect to the objects of 
the company, so far as may be required to enable it— 

{a) to carry on its business more economically or 
more efficiently: or 

{h) to attain its main purpose bv new or improved 
means ; or 

(c) to enlarge or change the local area of its opera¬ 

tions; or 

(d) to carry on some business which under existing 

circumstances mav conveniently or advan¬ 
tageously be combined with the business of 
the company; or 

(e) to restrict or abandon any of the objects speci¬ 

fied in the memorandum; or 
if) to sell or dist>ose of the whole or a>iv part of the 
undertaking of the company; or 

(g) to a)na^with any other eompanv or 

body of persons. 

(2)^ The alteration shall not take effect until and 
except in so far as it is confirmed by the Court on petition. 

1 Before confirming the alteration, the Court must 

1)0 satisned— 

f/?) that snfPiciont notice has l')eon given to every 
holder of debentures of the company, and 
to any persons or class of oei'sons whose 
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the opinion of the Court, be Sec. 12 
affected b5^ the alteration: and 
(6) that, Math respect to every creditor who in the 

opinion of the Court is entitled to object, and 
who signifies his objection in manner 
directed by the Court, either his consent to 
the alteration has been obtained or his debt 
or claim has been discharged or has deter¬ 
mined, or has been secured to the satisfaction 
of the Court: 

Provided that the Court may, in the case of anj' 
person or class, for special reasons, dispense with the 
notice required by this section. 

Notes of changes. Clauses (f) and (g) in sub-section (i). These have 
been added by section 7 of the Amending Act of 1936. Hence the doubt as 
to whether in the absence of express provision in the Memorandum a company 
is competent to alter its objects so as to enable it to perform the acts here 
referred to has now been removed. "Section 5 of the English Act makes 
express provision for this purpose and has been adopted by this clause." 

The section deals with two classes of changes in the Memorandum of 

Association, viz,, {a) change in the registered office from one province 

to another and (2?) change in respect to the objects of the company so 

far as it is necessary to enable the company to do one or other of the 

things specified in sub-section (i). In either case the company must 

first of all obtain the sanction of the shareholders by a special resolution 

and then come to Court for confirmation. Before the Court can confirm 

the alteration it has got to comply with the provisions of sub-section (3). 

Every High Court has special rules on this matter and compliance with 

these rules is essential before the alteration can be said to be complete. 

the section does not confer on the company nor does it give to the 

Courts a general power of alteration. In re Govt. Stock Investment Co. 

(1891) I Ch. 649. 

Under this section a company has power not only to add to or Change of 
extend the objects but also to alter them. Purporting to act under the 
Jhnsdiction so given the Courts have held that they have jurisdiction to 
sanction alteration amounting in effect to resettling of the objects—(See 
^es noted in Palmers Company Precedents, Vol. I. 13th Edn. p. 1198). 

If is only when there is a change proposed from one province to 
pother that the formalities of this Section has got to be complied with. 

here the change proposed is from one place in the province to another 
1 need not comply with these formalities and all that is necessary under 
® Statute is that notice should be given to the Registrar under Sec. 72. 

In a recent case. In re Arya Insurance Co., Ltd., 63 Cal. 773 * if 
^*^gned before the Calcutta High Court that in as much as Sec. 10 
Pressly laid down that the conditions in the Memorandum could 

be altered except as provided in the Act, the Memorandum of 

7 
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Sec. 12 


Change of 
objects. 


Imposition 
of condition 
to avoid in¬ 
consistency. 


Nature of 
additional 
business 
allowable. 


Association of a company which provided that “the registered office of 
the company shall be in Silchar" could not be altered so as to remove its 
registered office to Sylhet, another place in the same province. This 
contention was over-ruled by the Hon’ble Mr. Justice McNair who heard 
the matter on the ground that it was not an essential condition in the 
sense of its being part of the essence of the constitution of the Company 
and that the Company had the right to remove the registered office to 
any other place in the same province without the formalities provided 
for in Sec. 12. 

The change must be required in order to enable the company to 
attain one or other of the ends mentioned in Clauses (a) to (g). In re 
Govt. Stock Investment Co. (1891), i Ch. 649. The paragraphs (a) 
to (g) should be construed liberally and not in a narrow sense, (Per 
Chitty, J., at p. 655), on the principle that it is no part of the business of 
a Court of Justice to determine the wisdom of a course adopted by a 
company in the management of its own affairs. See Poole v. National 
Bank of China (1907) A.C. 236. 

(а) The alteration contemplated by this section must be an alteration 
which leaves the business of the company substantially what it was before 
With only such changes in the mode of conducting it as will enable it 
to be carried on more economically or more efficiently. Per Warrington, 
J., In re Cyclists' Touring Club, (1907) i Ch. 269 at p. 274. 

The Court has got to see whether or not the main object of the 
Asscuation, is maintained and also whether while that object is main¬ 
tained there is something inserted ancillary to that object, viz., a better 
mode of carrying that object into operation. In re Scientifi 6 Poultry 

(1933)- I Ch. 227 at p, 232. 

(б) ‘'Main purpose” —is really the same thing as the main object 
for which the company is established. This, as Lord Lindley pointed 
out In re German Date Coffee Co. 20 Ch. D. 169 at 188, has got to be 
gathered from the whole Memorandum. 

(c) When such an alteration is made, if there is anything in the 
name of the company which is inconsistent with the alteration made, 
the Court may as a condition of sanctioning the change insist on the 
change being so made as to avoid any inconsistency. Thus where a 
Company was named The ‘Indian Mechanical Gold Extracting Co., Ltd,’ 
and it asked the Court's sanction to an alteration of its Memorandum 
whereby the company s held of activities could be extended to any part 
of the world, Romcr, J., gave the order sanctioning the alteration but 
conditional upon the word “Indian” being changed so that there would 
be no indication that the sphere of the company’s operations was not 
limited to India. In re Indian Mechanical Gold Extracting Co. (1801I 
3 Ch. 538 at 540. 

(d) In order to bring an alteration under this heading it is neces¬ 
sary to prove that the additional business- is not destructive of or incon¬ 
sistent with the existing business of the company. The alteration must 
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be one which leaves the business of the company substantially what 
it was before with only such changes in the mode of conducting it as 
will enable it to be carried on more economically or more efficiently, 
Per Warrington, J.. hi re Cyclists' Touring Club (1907), i Ch. at 274. 

The question whether any additional business is one which may 
conveniently or advantageously be carried on at the time when the 
special resolution is passed must be left to be determined by the persons 
engaged in the business of the Company. Per P. O. Lawrence, J., in 
In re Parent Tyre Co., (1923) 2 Ch. 222 at p. 228. 

The additional business may be one which is different from the 
original business and yet may be capable of being conveniently and 
advantageously combined with the business which is being carried. 
In judging whether a particular business is convenient and advantage¬ 
ous the Court should have regard to what experience and the opinion 
of traders reasonably show to be of that character—Per Kekewich, J., in 
In re National Boiler Insurance Co. (1892), i Ch. 306 at 310. 

As examples of cases where alterations have been sanctioned as 
falling within this clause see the following: — 

(f) Where a Marine Insurance Company was allowed to alter its 
Memorandum so as to do business in fire, life and accident insurance. 
In re Alliance Marine Ass. Co., (1892) i Ch. 300. 

(iV) Where an investment Company was allowed to change its 
Memorandum to enable it to do business as finance and guarantee 
Company. In re Empire Trmt Co., 64 L.T, 221. 

(Hi) A Telephone Company was allowed to manufacture electrical 
apparatus. In re Oriental Telephone Co. (1891), W.N. 153. 

{iv) A guarantee Company was allowed to do indemnity, burglary 
and other special kinds of insurance. In re North of England etc. 
Association. (1901), i Ch. 481:. 

(/) ^ (^) These have been newly introduced by the Amending Act 
of 1936. There was a good deal of controversy as to whether such 
powers could be given by an alteration of the Memorandum. The 
matter, however, has now been put beyond doubt by the Legislature. 

As Eve, J., pointed out in In re Jewish Colonial Trust Limited 

(1908), 2 Ch. 287 at 299_'The exercise of the power is fenced round 

by safeguards which are calculated to protect the interests of creditors, 
the interests of shareholders, and the interests of the public. Creditors 
are protected by express provisions. Their consent must be procured 
or their claims must be satisfied. The public, the shareholders—are 
protected by the necessary publicity of the proceedings and by the 
discretion which is entrusted to the Court.*' Applying this principle it 
Would seem that any person whose rights are likely to be affected is 
entitled to be heard. As P. O. Lawrence, J., observed in the case of 
Hearts of Oak Life etc. Assurance Co., I.td. (1920), i Ch. 544 
55 o» the alteration of the Memorandum of Association is a domestic 
affair and it is only those persons who have an interest in the company 
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who are to be considered. Acting on this principle creditors have been 
refused audience in matters where their rights are not affected. 

What the Court has to see is that the case is brought within one or 
more of clauses (rt) to (g) of sub-section (i) and that all persons who, 
have a present interest in the particular Company, be they members or 
creditors, have had an opportunity of expressing their views upon the 
extension or restriction or other alterations in the Memorandum of 
Association. Per P. O. Lawrence. J., In Hearts of Oak etc. Assurance 
Co. Ltd.. (1920) I Ch. 550. 

For Forms of Petition to Court and Order, see Vol. II. 


13 . The Court may make an order confirming the 

Power of Court when alteration either wholly or in part, and 
confirming alteration. Qn siich terms and conditions as it 

thinks fit, and may make such order as to costs as it thinks 
proper. 

This Section should be read along with Sec. 12. 


It prescribes the powers of the Court when confirming the alterations 
referred to in Sec. 12. The Court has power in the exercise of its 
jurisdiction to accept onl)^ a part of the alterations and to strike out the 
rest. In re Fleetwood Estate Co., (1897) W.N. p. 20. 

The Court may also require modifications to be made. In re National 
Boiler Insurance Co., (1892) i Ch. 306. In re John Brown Ltd., (1914) 
W.N. 434. 

The Court may generally make the order in such terms and 
conditions as it thinks fit. Thus the Court sometimes had asked the 
order to be advertised. In re Lancaster Banking Co., 75 L.T. 
647. In other cases it has imposed a condition that the Com¬ 
pany must suitably change its name. Re National Boiler Insur¬ 
ance, (supra). In re Oriental Telephone Co., (-1891), W.N. 153. In re 
Foreign & Colonial etc. Co., (1891) 2 Ch. 395. In re Alliance Marine 
Assurance Co., (1892) i Ch. 300 ; In re Governments Stock Investment 
Co., (No. 2), (1892) I Ch. 397 ; /;; re Indian Mechanical Gold Extracting 
Co., (1891) 3 Ch. 538. Other illustrations of impositions of conditions 
are to be found in the cases of In re National Insurance Co., (Supra), 
where apart from the change of name the Court directed that the 
increased powers of the company were not to be used without the 


consent of existing Policjiiolders, and In re Government Stock Invest¬ 
ment Co., (Supra) where the Court imposed the condition that the 
existing Debenture-holders sliould be given a fioating charge on its 
assets within a fixed time. In rc .Hliance Marine Assurance Co,, (1892) 
I Ch. 300. In re Governmc?tts Stock Investment Co, (2), (1892), 
I Ch. 597. 


Where the Court imposes any condition, it is generally the practice 
to direct the matter to stand over so as to enable the condition to be 
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complied with. In re National Boiler Insurance Co.. (1892) l Ch. 306 Sec. 13 
at p. 311. In re Indian Mechanical etc. Co., (1891) 3 Ch. 538 at 540. imposes 
For Form of order, see Vol. II. conditions. 

14 . The Court shall, in exercising its discretion 
under sections 12 and 13, have regard to the rights and 
Exercise of discretion intcrests of the mcmbers of the com- 

. pany or of any class of them, as well 

as to the rights and interests of the creditors, and may, if 
it thinks fit, adjourn the proceedings in order that an 
arrangement may be made to the satisfaction of the Court 
for the purchase of the interests of dissentient members; 
and ma.y give such directions and make such orders as it 
may think expedient for facilitating or carrying into effect 
any such arrangement; 

Provided that no part of the capital of the company 
may be expended in any such purchase. 

This section imposes an obligation upon the Court to have, in the matter 
of confirmation of alterations, regard to the rights and interests of {a) the 
members and (h) the creditors, and gives powers to the Court to adjourn 
proceedings in order to give the company an opportunity of purchasing the 
interest of dissentient members. This is in conformity with the English 
authorities which have been already referred to. 


15 . {i) A certified copy of the order confirming the 

alteration, together with a printed copy' of the memo- 

Proccdure on con- raudum as altered, shall, within three 
Eon^*'°" altera- months from the date of the order, be 

"■ filed by the company with the regis¬ 

trar, and he shall register the same, and shall certify the 
registration under his hand, and the certificate shall be 
conclusive evidence that all the requirements of this Act 
with respect to the alteration and the confirmation thereof 
have been complied with, and thenceforth the memo¬ 
randum so altered shall be the memorandum of the 

company. 

(2) Where the alteration involves a transfer of the 
registered office from one province to another, a certified 
copy of the order confirming such change shall be filed by 
the company with the registrar in each of such provinces, 
3 ^nd each of such registrars shall register the same, and 
shall certify under his hand the registration therecm and 
me registrar for the province from which such office is 
transferred shall send to the registrar for the other pro¬ 
vince all documents relating to the company registered or 
hied in his office. . . j .u 

(.?) The Court may by order at any time extend the 
time for the filing of documents with the registrar under 
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this section for such period as the Court thinks proper. 

16 . No such alteration shall have any operation 
until registration thereof has been duly effected in accord- 

, ance with the provisions of section 15, 
register within three and if such registration IS not ettected 

within three months next after the 
date of the order of the Court confirming the alteration, or 
within such further time as may be allowed by the Court 
in accordance with the provisions of section 15, such altera¬ 
tion and order and all proceedings connected therewith 
shall, at the expiration of such period of three months or 
such further time, as the case may be, become absolutely 
null and void; 

Provided that the Court may, on sufficient cause 
shown, revive the order on application made within a 
further period of one month. 

Articles of Association. 

17 . (i) There may, in the case of a company 
limited by shares, and there shall, in the case of a 

company limited by guarantee or 
.irEcifs!*”*'”" unlimited, be registered with the 

memorandum, articles of association 
signed by the subscribers to the memorandum and 
prescribing regulations for the company. 

(2) Articles of association may adopt all or any of the 
regulations contained in Table A in the First Schedule, 
and shall in any event be deemed to contain regulations 
identical with or to the same effect as regulation 56, 
regulation 66, regulation yi, regulations y8. 79, 80, 81 
and 82, regulation 95, regulation gj, regulation iO‘i, regu¬ 
lation Toy and regulations it2, r/?, 774. iii; and 116 
contained in that Table : 

Provided that regulation y8 shall not be deemed to 

of any private company except 
a private company zvhich is the subsidiary company of a 
public company : 

Provided further that regulation Toy shall he deemed 
to requne that a stateiiioit of the reasons whv of the whole 
amount of any item of expenditure which may in fairness 
be distributed over several years, only a portion thereof 
IS c large d a^gainst the income of the year, shall be shown 
in the prom and loss account, unless the company in 
general meeting shall determine othenvise. ^ ' 

r case of an unlimited company or a com¬ 

pany limited by guarantee, the articles, if the company 


Registration 

articles. 


signed by 
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has a share capital, shall state the amount of share capital Sec. 17 
with which the company proposes to be registered. 

(4) In the case of an unlimited company or a com¬ 
pany limited by guarantee, if the company has not a share 
capital, the articles shall state the number of members 
with which the company proposes to be registered, for 
the purpose of enabling the registrar to determine the fees 
payable on registration. 

Notes of changes. Tlie words in italics in suli-sectinn (2) have been added 
by section 8 of the Amending Act of 1936. 

The object of this insertion as stated in tlie Notes on Clauses is this: 

“It is desired to make generally applicable certain provisions usually made 
by the articles of properly managed companies as to poll, absence of restric¬ 
tions on form of proxies, retirement of directors by rotation, inspection of 
accounts, details shown in profit and loss accounts and the giving of notice 
to members. This clause makes the adoption of the model regulations on this 
subject contained in Table A compulsory.” 

The Select Committee have modified the clause in the Bill with the follow¬ 
ing observations: “We have altered the wording so as to obviate the necessity 
of companies altering their articles to contain the regulations now made com¬ 
pulsory. We have also included regulation 95 among compulsory articles. We 
have exempted private companies except the special class consisting of sub¬ 
sidiaries of public companies from the necessity of adopting regulation 78.” 

Under Snb-sec. (2) as amended by the Amending Act of 1936 the 
provisions of the following clauses in Table A, viz. :—56, 66, 71, 78, 

79 > 80, 81, 82, 95, 97, 105, 107, 112, 113, 114, 115 and 116, are made 
compulsorily applicable to all companies with this exception that so far 
as clause 78 is concerned it is not to be applied to the case of any 
private company other than a subsidiary company. 

The result of these new provisions may be shortly summarised 
thus:_ 

Clause 56 of Table A . By the compulsory inclusion of this 
clause the mode of recording votes is now fixed by the Statute, but 
the provision relating to demand for polls as contained in this clause 
leads to an inconsistency with Sec. 79. Under this Article it would 
seem as if three members present can demand a poll whereas under 
Section 79 five members present in person or by proxy or the Chairman 

the meeting or any member or members holding not less than 
^/loth of the issued capital which carries voting rights shall be entitled 

to demand a poU. 

As the result of the compulsory introduction of this clause it is Procedure 
^ow incumbent on all companies to observe the procedure laid down ings as to 
jn this clause at general meetings. All questions must be 
y a show of hands unless a poll is demanded by the requisite number ia.id down 

shareholders. A poll has been described by Lord Justice Cotton in by statute 

V. Wimbledon Local Board, 8 Q.B.D. 459 at p. 4^5 as a mode of 
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ascertaining the sense of the meeting. As was pointed out by Tindal 
C. J., in Campbell v. Maund, 5 Ad. & El. 865 at 880 the right to 
demand a poll is by the Common Law an incident in all popular elections, 
and the electors cannot be deprived of this right except by express words 
of a statute. - (Per Brett, L. J.. in Reg. v. Wimbledon Local Board, 
(Supra), at p. 464). A poll is also a means for ascertaining the qualifica¬ 
tions of the persons tendering their votes. As was pointed out by Jessel, 
M. R.. in the case of In re Horbury Bridge etc. Co., ii Ch. D. 109. 
according to Common Law, votes at all meetings are taken by show of 
hands. But that is not always a satisfactory mode because persons 
attending in large numbers may be small shareholders while persons 
attending in small numbers may be large shareholders. In order to 
provide against this unsatisfactory state of things it is usual to provide 
for polls being demanded. 

A poll should be demanded promptly either before or immediately 
on the declaration of the result. Reg. v. W. G. Thomas, 11 Q.B.D. 282. 
The effect of a demand for poll is to nullify the effect of the result 
on the show of hands. The decision is to be guided by the result 
of the poll. Reg. v. Cooper, L.R. 5 Q.B. 457. Once a poll is 
demanded the meeting must be continued until the poll is taken. 
Reg. V. Wimbledon Local Board, (Supra). The difference in the two 
cases is, that in the case of a voting by show of hands there is no refer¬ 
ence to the shares held by each voter while in the case of voting by poll 
reference has to be made to the number of shares. In re Horbury 
Bridge etc. Co., ii Ch. D. p. 109. It is doubtful if a poll once 
demanded can be withdrawn. Darling. J., was of opinion that it could 
not, while Lord Alverstone, C. J., was doubtful in his opinion. See 
Rex V. Mayor of Doi^er (1903), i K.B, 668 at p. 670. 

As to when the poll should be taken, the provisions of the Articles 
should be followed. If, however, there are no provisions then there is 
no unanimity of opinion. Lord Denman, C. J., in Reg. v. D^Qyley, 12 
Ad. & E. 139 at 158, held that in the absence of other business it 
should, unless the Chairman adjourns it, be taken immediately. In the 
case of In re Horbury Bridge cS* Co. in the course or argument, the 
learned Judges made observations which undoubtedly go to show as 
if they recognized that tliere is a custom of directing polls to be taken 
on a date to be fixed for the purpose. That view was, however, not 
accepted by Kay, J., In re Chillington Iron Co., 29 Ch. D. 159 and 
he held that unless the Chairman so directs the poll may be taken 
immediately. This view appears to us to be the correct view. 

As to how vot’.ng should take place, it was pointed out by Joyce, 
J., in McMillan v. Lc Roi Mining Co., Ltd. (1906), i Ch. 331, primajacie 


in order to \’ote the person who is entitled to vote must attend 
personally or by a proxy. Voting cannot be done by signing voting 
papers unless there is express provision for that. It is beyond the 
competence of the Chairman to direct votes to be given by voting 
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papers {Ihid.) 1 he meeting must be continued until the voting is Sec. 17 
complete although the Chairman is not bound to wait indefinitely 
Reg, V. Lambeth, 8 Ad. El. 356 ; Reg. v. St. Pancras, ii Ad. & El. 15. 

A shareholder may vote at a poll even if he was not present when 
poll was demanded. Campbell v. Maund, 5 A. & E. 865. 

When a poll is taken it is usual to appoint scrutinisers and the 
meeting has the power to do it, Wandsworth & Coke Co. v. Wright, 

22 L.T. 404. The duty of the scrutinisers (also called scrutineers) is 
to scrutinize the voting and to calculate the result. It is the Chairman 
who is to give his decision on the question of validity of proxies and 
unless he is guilty of fraud his decision will not be interfered with. 

Wall v. Exchange Investment Corporation (1926) i Ch. 143, Indian 
Zoedone Co., 26 Ch-. D. 70. 

Cl. 66 . By the compulsory inclusion of this clause the system of Voting t>y 
voting by proxy is validated by the Statute. This clause provides that 
the instrument of proxy or power of attorney should be deposited at 
the registered office at least 72 hours before the time fixed for the 
meeting. 

Proxy. There is no right in common law on the part of a member specific 
of a corporation to vote by proxy. At common law a proxy could provision 
not be used by a member of a Corporation unless there was some 
specified provision which enabled him to do so. (Per Bowen L. J. in 
Harben v. Philips, 23 Ch. D. 14 at 35/36). At one time it was held 
that inasmuch as a shareholder who votes by Proxy does so for his con¬ 
venience solely_the Directors have no right to spend the funds of Costs of 

the company for making payments for the issue of proxy papers and 
the stamp for posting them back. Studdert v. Grosvenor, 33 Ch. D. envelopes 
528. But this view was overruled in the later case of Peel v. London & ^ 

^orth Western Railway Co. (1907) i Ch. 5 at p. 19. where the Court 
ot appeal held that "the company may legitimately do and may 
< 3 efray out of its assets the reasonable expense of doing all such acts 
^ are reasonably necessary for calling a meeting and obtaining the 
6est expression of the corporators’ views on the questions to be 

brought before it". 

Proxies are frequently required by the articles to be attested. Where 
such provisions occur, attestation is indispensable. Harben v. Phillips, 

23 Ch. D. 14. The attesting witness must be a person other than the 
signatory or the person in whose favour it is given. In re Parrott, 

parte Cullen, 64 L.T. 801. 

A proxy need not be filled up before signature by the member, Proxy may 
It may be signed in blank and may be filled in at any time thereafter 
by any person duly authorized by the giver of the proxy to do so. 

Tbe fact that on the date of the signing the date of the meeting ha 

been fixed is immaterial. Sadgrove v. Bryden (1907) i Ch. 31 , 

arnest v. Loma Gold Mines Ltd. (1897) i Ch, i, 

8 
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A proxy signed by a member does not cease to be a valid authority 
for exercising votes, even if the signatory changes his mind and is 
present in person. The proxy of a member is merely his agent. 
The appointor can always revoke his agency but until that is done 
the proxy remains effective. As between him and his proxy if he 
allows the proxy to vote he cannot vote himself. Cousins v. Inter- 

national Brick Co., (1931) 2 Ch. go at 95. 

Except in cases where a proxy is a non-member, no proxy can be 
counted on a voting by show of hands —Ernest v. Lofna Gold Mines 
Ltd. (1897) I Ch. p. I. 

In many articles it is provided that no person can be a proxy who 
is not a member of the company. In such cases all that is necessary 
is that at the time the proxy is used the donee must be a member. 
Acting on this principle it has been held that a person may obtain a 
proxy in anticipation of his acquiring shares. Thus even when a man 
was not a member when the proxy was signed but before it was 
lodged and used he acquired his shares, the proxy was held to be 
effective. See Bombay Burma Trading Co. v. D. C. Shroff (1915) A.C. 


p. 213. 


The donee of a proxy should be so described as to enable him to 
be ascertained otherwise the proxy is liable to be rejected. {Ibid 
p. 218). 

Under the Stamp Act every adhesive stamp used on a proxy has 
got to be cancelled. Therefore unless it is cancelled the proxy becomes 
ineffective—any writing or other mark of a defacing nature is sufficient. 
McMullen v. Sir A. Hickman. 71 L.J. Ch. 766. Mahadeo Kori v. 
Sheoraj, 41 All. 169. In re Tata Iron & Steel Co., 30 Bom. L.R. 
197 at p. 216. The contrary view expressed in Virbhadrapa v. Bhimajee, 
28 Bom. 432 at 433 appears to be wrong on principle. 

Clause JT. In the Act there is nothing said as to the duties of the 
directors. As we have pointed out before the directors are the persons 
who manage the affairs of the company and the compulsory inclusion 
of tliis clause is henceforth to make that rule ordinarily applicable 
to all companies. 1 he clause however by reason of the qualifying 
words at the end does not interfere with the right of the company by 
its articles to modify the general rule. But unless the articles provide 
otherwise the directors are io be treated as the persons to whom the 
management of the company is to be entrusted. 


Under this clause the (brertors would be competent to do all act! 
and to exercise all such powers as are not either by the Act or by thi 
articles expressed to be exercisable by the Company in general meeting 

The words subject.as may be prescribed by the compan] 

m general meeting" mean nothing beyond this that in order to ous 
the general powers of the Directors a special resolution would b 
required. Farewell, L. J., in Salmon Quin Axtefis, Ltd. (iqog 
I Ch. 311 at 319. As Buckley, L. J., pointed out in Gramophone <! 



ARTICLES OF ASSOCIATION 


59 


Typewriter, Limited v. Stanley (1908) 2 K.B. 89 at p. 105. "Even Sec. 17 
a resolution of a numerical majority at a general meeting of the com- 
pany cannot impose its will upon the Directors when the articles have 
confided to them the control of the company's affairs. The directors 
are not servants to obey the directions given by the shareholders as 
individuals ; they are not agents appointed by and bound to serve the 
shareholders as their principals. They are persons who may by the 
regulations be entrusted with the control of the business, and if so 
entrusted they can be dispossessed from that control only by the 
statutory majority which can alter the articles." 

The directors must act as a board and not individually. They Must act as 
must act by a resolution at a board meeting duly convened and consti- ^ Eeard. 

- tuted. In re Hay-Craft Gold Reduction and Mining Co. (1900) 2 Ch. 

230. Harben v. Phillips^ 23 Ch. D. 14. NicoVs case, 3 De. G. & J. 

440. In re Marseilles Extension Rail Co., L.R. 7 Ch. App. 161. In re 
Great Northern Salt & Works Co., 59 L.J. Ch. 288. It is not sufficient 
to procure the separate authority of a sufficient number of Directors 
to form a quorum. D'Arcy v. Tamar, Kit Hill etc. Ry., L.R. 2 
Ex. 158. 


The directors being persons standing at any rate in a fiduciary Cannot 
position unless there is in the Articles an express power to delegate 
their duties the maxim of '^delegatus non-potest delegare'* will apply, unless 
See Howards's case, i Ch. App. 561. a^thorfsed. 


In order to prevent inconvenience, Articles of Association of com¬ 
panies not infrequently contain a provision authorizing what is known 
as resolutions by circulars. In other words authority is given under 
the Articles to provide for a resolution signed by the directors at a 
meeting being just as effective as a resolution passed at a meeting. 

The management of the company being entrusted to directors their Directors' 
acts as a general proposition would be binding on the company. That 
does not mean however that every act that a director does would be binding on 
binding upon the company. The general authority of the board of company, 
directors extends to no more than acts which are reasonably necessary 
lor the purposes of management. In re West of England Bank, 14 must 
D. 17, Then again the acts done must be for objects which the be within 
company has power to entertain and within the scope of the authority ^y^^ority. 
of the directors. Pickering v. Stephenson^ 14 Eq. 322. 

Clauses 78_82 which are now made compulsory are really most 

usual clauses in use now. The effect of their inclusion is that by 
clause 78 which is made compulsory in the case of public companies 
^nd subsidiary private companies—provision is made for compulsory 
retirement of at least one-third or a number nearest to one-third of the 
total number of Directors at any annual general meeting—while by 
clause 79 the procedure by which the selection of persons who are 
to retire every year is to be made, is laid down. 
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It will be noticed that Art. 79 refers to directors longest in office 
^*since their last election ”. It is therefore doubtful if .his provision 
applies to directors who are not elected but appointed by Managing 
Agents or debenture holders. It is submitted that directors so appointed 
are not elected directors. The consequence seems to be that under Art. 

79 one-third must retire, but there is no provision for filling the place of 
a nominated director. 

To illustrate the point a hypothetical board of directors may be 
taken, though this is unlikely to occur in fact. At the ordinary 
meeting of the company in the third year the board is found to 
consist of two directors nominated by managing agents, two directors 
nominated by debenture-holders, one director nominated by local 
authority under statutory power, one elected by shareholders. Under 
Clause 78 two directors, being one-third of the total must retire. 
Whoever the two may be it must include a nominated director. The 
retirement of two is mandatory by reason of Cl. 78. Now turning to 
Clause 79 who are the directors who ought to retire? They are those 
who have been in office since their last election ; but ex hypothesi only 
one had been elected. Further a director appointed by the managing 
agents (See Sec. 87 1 ) or a director appointed under statutory authority 
is not an elected director. If the intention of the legislature was that 
two-thirds of the directors must be elected by shareholders the object 
has not been attained as Art. 79 has not been changed by authorizing 
shareholders to fill up vacancies other than those caused by the retire¬ 
ment of elected directors. 

Clause 80 provides that retiring directors may be re-elected and 
Clause 81 provides that the company may at the general meeting at 
which a director retires fill up the vacancy ; while under Clause 82 
if the vacancies arc not filled up at the meeting the meeting shall 
stand adjourned for i week and if the vacancies are not still filled up 
the vacating directors will be deemed to have been re-elected. 

Clause 95 introduces the salutary principle that no dividend can be 
declared except out of the profits while Cl. 97 lays down that the 
Company in general meeting cannot declare anj' dividend higher than 
what is recommended by the Directors. This rule contained in Cl. 95 
was enunciated in many cases where it was held that only the profits 
by way of dividend can be divided. See In re Oxford Benefit Bttild- 
ing Society, 35 Ch. D. 502 ; In re Leeds Estate etc. v. Shepherd, 36 
Ch. D. 787 at 807 : Wall v. London & Provincial Trust Lid. (1920) 
2 Ch. 582. As was pointed out by Lindley, L. J., In Lee v. Neuchatel 
Asphalte Co., 41 Ch. D. i at 23, the Act does not say that dividends 
are not to be paid out of capital but there are general principles of 
law according to which the capital of a company' can only be applied 
for the purposes mentioned in the Memorandum of Association. That 
is a fundamental principle of law and if any of those purposes are 
exj)iessly or impliedly forbidden by the Statutes—the capital cannot 
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be applied for those purposes—even though there may be a clause in Sec. 17 
the Memorandum that it shall. — 

The two prepositions viz., (/) that divided must be paid out of 
profit and (ii) that dividend cannot be paid out of capital are not the paid only 
same. The difference was thus pointed out by Lindley, L.J. in Vernor profits and 
V. General etc. Trusty (1894) 2 Ch. 239 at p. 266. not out of 

'‘The law is much more accurately expressed by saying that 
dividends cannot be paid out of capital, than by sa^dng that they 
can only be paid out of profits. The last expression leads to 
the inference that capital must always be kept up and be re¬ 
presented by assets which, if sold, would produce it ; and this is 
more than is required by law. Perhaps the shortest way of express¬ 
ing the distinction.is to say that fixed capital may be sunk and 

lost, and yet that the excess of current receipts over current pay¬ 
ments may be divided, but that floating and circulating capital 
must be kept up, as otherwise it will enter into and form part of 
such excess, in which case to divide such excess without deducting 
the capital which forms part of it will be contrary to law." 

Where articles provide that only profits arising out of business may 
be divided, then only such sum as represents the credit balance of 
the revenue account, arising from the ordinary business of the company 
can be distributed as the profits. Wall v. London & Provincial Trust, 

Ud.y (1920) I Ch. 45. 

Where however there is no such limitation imposed under the 
articles, profits of other kinds may be distributed. Thus for instance 
profits arising from a sale of a part of the undertaking or profits which profits of 
have resulted in consequence of the appreciation of assets which were 
previously kept out of the balance sheets as being of no value may be 
distributed. See Lubbock v. British Bank of S. Africa, (1892) 2 Ch. 

198- Foster v. New Trinidad Lake Ashphalte Co., Ltd., (igoi) i Ch. 

208. Cross V. Imperial Continental Gas .Association, (1923) 2 Ch. 553 - 
The question as to how profits are to be div'ided and dealt with and 
out of what fund dividends are to be declared is a matter of internal 
regulation. So long as the Court finds that the directors of the com¬ 
pany have acted fairly and reasonably in ascertaining what is the 
profit the Court will not interfere and ought not to interfere with the 
discretion exercised by the Directors who have the management of the 
company or with the powers exercised by the company within the profits 
Articles. Per Cotton, L. J., in Lee v. Neuchatel Asphalte Co.. 41 Ch. 

I at pp. 16-18. See also Dovey v. John Cory, (1901) A.C. 477. is left to 
The Act does not provide how dividends are to be paid nor how directors. 

profits are to be reckoned—all that is left and very judiciously and 
properly left to the commercial world. It is always a very difficult 
problem to find out in practice what is profit and what is capital. 

As was pointed out by Lord Halsbury in Dovey v. Cory, (1901) A.C. 

477 at p. 487 times it issues problems very difficult to solve. 
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Sec. 17 

Question to 
he <ieci(le<l 
in each 
case is 
"are there 
profits." 


Directors 
must act 
in the 
matter 
honestly 
arul for 
benefit of 
company. 


Directors 
liable for 
improper 
distribu¬ 
tion. 


Conditions 
11 nder 
which 
books and 
documents 
can be 
inspected 
must be 
declared by 
directors. 


Does 
right of 
inspection 
carry with 
it a right 
to tak(; 
copies. 


It is not necessary that the whole of the profits should be divided 
in the shape of dividends. The question as to what portion of it is 
to be distributed is a matter to be decided internally. Before any 
distribution is decided u\yon the real question for decision in every 
case is whether there are profits available for distribution. In ordinary 
commercial concerns the profit available for distribution is the amount 
which stands to the credit of the company in its Profit and Loss Account. 
Generally speaking it is the excess receipts over the expenses as 
shown in the Revenue Account but after all is said and done the 
calculation of profits must be a matter of opinion in every individual 
case. In matter of declaration of dividends as in other matters so 
long as the Directors act within their powers and if they act with such 
care as is reasonably to be expected from them having regard to their 
knowledge and experience and if they act honestly for the benefit of the 
company which they represent—they discharge their equitable as well 
as their legal duty to the company. Lagunas Nitrate Co. v. Lagunas 
Syndicate, (1899) 2 Ch. 392. This does not however get rid of the 
duty on the part of every director to make proper investigation of the 
financial position of the company and to have a proper profit and loss 
account prepared. In re Country Marine Insurance Co., Ranee*s case, 
6 Ch. A. 104. 

In the case of an improper declaration of dividend the directors 
become liable for the amount misapplied. In re National Funds Ass. 
Co., 10 Ch. D. 118. In re Oxford Building etc. Society, 35 Ch. D. 502. 

Clause loy The result of this clause being made compulsory 
is that Directors are now required by Statute to declare the places and 
the conditions under which shareholders can inspect the account and 
books or documents of the Company. The right conferred under such 
an article would ho a right different from the common law right which 
every member of a corporation has to inspect and take copies of the 
documents of the corporation {Rex v. Merchant Tailor Co., 2 Bam, 
& Ad. 115). This common law right is available only in cases where there 
is a particular matter in dispute between the members or between 
the corporation and individuals in it—in other words there must be 
some controversy, some specific purpose for which examination is 
necessary [Ibid p. 129). 

This clause docs not debar the Court in the case of an action 

between a company and a member from directing inspection to be 

given of documents where such documents are paid for out of the 

assets of the compan\*. Courand v. Edison etc. Telephone Co., 
59 L.T. p. 813 

I he right of inspection has been held to carrA' with it the right 
to take copies. Mutter v. Eastern & Midlands Railway Co., 38 Ch.D. 
92 at 106. See also Holland v. Dickson, 37 Ch. D. 669 ; Nelson v. 
Anglo-American Land Mortgage Agency Co. {1897) i Ch. 130. These 
cases Iiavc been distinguished in the later case of In re Balaghdt Gold 
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Mining Co., (1901) 2 K.B. 665. It is submitted however that the 
decision in the last case is not correct law, as the denial of the right 

to take copies or extracts would in effect render nugatory the right of 
inspection. 

The right to provide regulations for inspection of documents by 
members does not however affect the directors. They ha\'e a right by 
virtue of their office to inspect the books and documents of the 
Company. Burn v. London South Wales Coal Co. (1890) W.N. 209. 

But a director will not be held to ha\'e notice of e\’erything 
that may be discovered from books of account. In re Wincham Ship¬ 
building etc. Co. Hallmark s case, 9 Ch. D. 3-9 » Denham Co^ 

25 Ch.D. 752 : CartmelVs case, 9 Ch. App. 691 ; Ex parte Cammell 
(1894) I Ch. 528 at 534 : (1894) 2 Ch. 392 C.A. 

After a winding up order is made inspection can be had only 
under the orders of the winding up Court. See Sec. 241. A provision 
made in the Articles for inspection of documents ceases to be operative 
after the Company goes into voluntary winding up. In re Yorkshire 
Fibre Co., 9 Eq. 650. 

Clauses 112—116. These clauses which have now been made 
compulsory for every company provide for the issue and service of 
notices of general meetings of a company. 

The effect of adoption of these clauses is to standardise the provi¬ 
sions in the case of all companies. 

18. In the case of a company limited by shares and 
registered after the commencement of this Act, if articles 
Annnv..; . ^ A are not registered or, if articles are 

pplication of Tsbiis A* ♦ . ^ ^ v i i * i j 

registered, m so far as the arlicies do 
not exclude or modify the regulations in Table A in the 
First Schedule, those regulations shall, so far as applicable, 
be the regulations of the compan}^ in the same manner 
and to the same extent as if they were contained in duly 

registered articles. 

This section makes the provisions of Table “A” automatically 
applicable to every company which does not by its Articles of Associa¬ 
tion exclude the operation of the same. 

artiS “gnature of ArticlCS shall- 

(а) be printed: 

(б) be divided into paragraphs numbered conse¬ 

cutively ; and 

(c) be signed by each subscriber of the memo¬ 
randum {tQ)ho shall add hts address and 
description^ of association in the presence 
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right. 


Absolute 

power to 

alter 
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certiiin 
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Alterations 
must not 
conflict 
with 

memoran¬ 

dum. 


of at least one witness who must attest the 
signature. 

Notes of changes. The hrackets and the words within tl^em in italics in 
clause (c) luivt* lic*en addc*d l>y section y of the Amending Act of 193^* The 
Select Committee i[is(Ttc*(l tliem in order to proN'idc for what is generally done 

in practice/ 

20 . (r) Subject to the provisions of this Act and to 

the conditions contained in its memorandum, a company 
Alteration of articles may by spccial rcsolution alter or add 

by special resolution. articlcs j and any alteration or 

addition sp made shall be as valid as if originally 
contained in the articles, and be subject in like manner 
to alteration by special resolution. 

(2) The power of altering articles under this section 
shall, in the case of any company formed and registered 
under Act No. XIX of 1857 and Act No. VII of i860 or 
either of them, extend to altering any provisions in Table 
B annexed to Act XIX of 1857, and shall also, in the case 
of an unlimited company formed and registered under the 
said Acts or either of them, extend to altering any regula¬ 
tions relating to the amount of capital or its distribution 
into shares, notwithstanding that those regulations are 
contained in the memorandum. 


This section provides the mode by which the Articles of Association 
may be altered. The right to effect changes in the Ajticles of Associa¬ 
tion of a compan}’ according to its requirements and to alter and add 
to the regulations is the inherent right and a right which cannot be 
got rid of by any stipulation on the part of the company. See Walker 
V. London Tramways Co., 12 Ch. D. 705. Allen v. Gold Reefs of 
West Africay Ltd., (1900) i Ch. 656 at p. 671. 


The Articles of Association arc rcall}^ the regulations for the internal 
management of the company and subject to certain limitations members 
have the fullest control over them. They can modify, change or add to 
them as and when necessary by resorting to the procedure laid down in 
this section, so long as the alterations do not conflict in any way with the 
Memorandum of Association. This was pointed out in clear and 
unambiguous language by Lord Cairns in the case of Ashbury Railway 
Carriage & Co., v. Hector RiehCy L.R. 7 H. L. 653 at 671, where 
he said: "Of the internal regulations of the company, therefore, the 
Company are absolute masters ; and, provided they pursue the course 
marked out in the Act, holding a general meeting and obtaining the 
consent of the Company, they may alter those regulations from time 
to time. Rut all must be done subject to the conditions contained in 
the Memorandum of Association. .... The Memorandum of Association 
is as it weie the area beyond which the action of the company cannot 
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go, but inside that area they may make such regulations for their own 
government as they think fit.” See also N. P. N. M. Chithambaram 
Chettiar v. Krishna Aiangar, 33 Mad. 36. Any provision in the 
Articles of Association of a company bj' which something over and 
above the requirements of this section is imposed upon as a condition 
for altering the Articles has been held to be invalid. See Ay re v. 
S. Kelsey etc. Cement Co., 21 Times Law Reports, 464. Apart from 
the question of transgressing the Memorandum of Association there are 
other limitations which have also been recognised by the Courts. Thus 
the Courts have held that there is no power in a company to alter 
its Articles of Association so as to constitute a breach of a contract 
with an outsider. See Allen v. Gold Reefs of West Africa, (1900) i Ch. 
656 at 673. See also British Murac Syndicate, Ltd. v. Alperton Rubber 
Co., Ltd. (1915) 2 Ch. 186. In this case there was an agreement 
between the plaintiff Syndicate on the one part and a trustee for the 
defendant company by which the plintiff Syndicate agreed to sell 
and the defendant company agreed to buy certain patent rights and 
m one of the clauses in the agreement it was provided that so long 
as the plaintiff Syndicate should at least hold 5,000 shares in the capital 
of the defendant company, the plaintiff Syndicate would have the right 
to nominate two directors on the board of the defendant company. 
The defendant company in accordance with the requisitions of the 
shareholders called a meeting of the company for the purpose of 
passing a special resolution by which it wanted to cancel the Articles 
of Association of the company in which this right on behalf of the 
plaintiff Syndicate to nominate two directors was contained. The 
plaintiff Syndicate and the two persons nominated by it to act as 
directors brought the suit against the defendant company claiming 
an injunction to restrain the defendant company from preventing the 
two nominees from acting as directors and for an injunction to restrain 
the defendant company from holding a meeting of the defendant 
company for the purpose of passing a special resolution so as to alter 
the Articles of Association by which the plaintiff Syndicate would be 
deprived of its rights to nominate the two directors. Mr. Justice 
^rgeant in delivering judgment said at p. I93- ‘'The principal 
authority on the subject is Allen v. Gold Reefs of West Africa (1900) 

^ 656, where the Court clearly recognised that a company cannot 

alter its articles so as to commit a breach of the contract, . 

in the present case I think that the most important part of the reasons 
Allen v. Gold Reefs etc,, is to be found in the following paragraph 
^ the judgment of Lindley M. R. where he says: 'But, although 
^ regulations contained in a company's Articles of Association are 
cvocable by special resolutions, a special contract may be made with the 
o^pany in the terms of or embodying one or more of the articles, 

the question will then arise whether the alteration of the articles 
^“ibodied is consistent or inconsistent with the real bargain between 

9 
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the parties. A company cannot break its contracts by altering its 
articles. . . . / That passage clearly recognises that if the Court 
sees that a contract involves as one of its terms that an article is not 
to be altered, then the company is not at liberty to alter that article 
so as to break that contract." The provisions of the corresponding 
section in the English Act has also been held not to be capable of being 
used in order to deprive the minority of shareholders of any rights oi 
so as to infringe any provisions or principles of law. See Payne v. 
Cork Co., (1900) I Ch. 308 ; In re Peveril Gold Mines, Ltd., (1898) 

I Ch. 122. 

Under the provisions of this section the Articles of Association may 
be altered only by a special resolution validly passed by the Company. 

In re Railway Sleepers Supply Co., 29 Ch.D. 204 ; Malleson v. National 
Insurance etc. Corpn., {1894) ^ 200. In a case however decided 

by the House of Lords in (1902) A.C. 232 at p. 235 {Ho Tung v. Man 
On Insurance Co.) where it appeared that certain articles though not 
validly adopted in accordance with the Companies Ordnance, Hongkong 
of 1865 (where the provisions for alteration of articles were the same) 
were found to have been in use for 19 years without objections by the 
shareholders they were upheld on the ground of acquiescence. Lord 
Davey in delivering judgment said as follows: — 

"It appears, therefore, that these articles have been registered, 
and have been published and put forward as the Company's only 
Articles of Association, and have been acted on, amended, and 
added to by the shareholders of the Company, and the Company's 
business has been conducted under the regulations contained there¬ 
in for 19 years without any objection, and fhe Company on the 
record says that these articles are its Articles of Association. 
'Their Lordships think that in these circumstances they are entitled 
to draw the inference that all the shareholders have accepted and 
adopted the articles as the valid and operative Articles of 
Association of the company." 

Under the powers conferred by this section alterations can be made 
in tlie Articles which will be retrospective in their operation: See Allen 
v. Gold Reefs of West Africa (1900) i Ch. 656, where the opposite 
view e,\j)rcsscd by Rigby L. J. in the case of James v. Bu^na Ventura 
Nitrate Grounds Syndicate (1896) i Ch. 456 was explained and 
dissented from. In the \'ery same case {Allen v. Gold Reefs) 
Lindley M. R. discussing about the rights of Companies to change 
their Articles of Association observed thus at p. 671: "The power 
thus conferred on companies to alter the regulations contained in their 
articles is limited only by the provisions contained in the statute and 
the conditions contained in the company's Memorandum of Associa¬ 
tion. Wide, however, as the language (of S. 50) is, the power conferred 
by it must, like all other powers, be exercised subject to those general 
principles of law and equity which are aplicable to all powers 
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conferred on majorities and enabling them to bind minorities. It must Sec, 2C 
be exercised, not only in the manner required by law, but also bona 
^de for the benefit of the company as a whole, and it must not be 
exceeded. These conditions are always implied, and are seldom, if 
ever, expressed. But if they are complied with I can discover no 
ground for judicially putting any other restrictions on the powers 
conferred by the section than those contained in it.'* In the case of 
Brown v. British Abrasive etc. Co., (1919) i Ch. 290 at 295 Astbury 
J. purported to lay down the limits within which alterations were 
permissible. He observed that the question in every case is 
''whether the enforcement of the proposed alterations on the minority 
is within the ordinary principles of justice and whether it is for the Alteration 
benefit of the Company as a whole." This dictum of Astbury J. was f^r^the^^ 
explained in a later case by Lord Sterndale M. R. See Sidebottom benefit of 
V. Kershaw Leese & Co.^ (1920) i Ch. 154 at 163, where the Master 
of the Rolls said as follows:—"The learned judge speaks there as if 
those two were different things. I respectfully doubt the accuracy of 
it, because I think it is more accurately expressed by the passage I haye 
cited from the judgment of Lindley M. R.—Tf they are altered bona 
fide for the benefit of the company,' and that the two things are not 
different things, but if they are bona fide for the benefit of the Company 
they are consonant with the ordinary principles of justice" 

20 A, Notwithstanding anything in the memo¬ 
randum or articles’ of a company, no member of the 

company shall be bound by an altera- 

memorandL^'oTlrtlcies" Hon made in the memorandum or 

articles after the date on which he 
became a member if and so far as the alteration requires 
him to take or subscribe for more shares than the number 
held by him at the date on which the alteration is made, 
in any way increases his liability as at that date to 
contribute to the share capital of, or otherwise to pay 
‘‘noney to, the company: 

Provided that this section shall not apply in any case 
^here the member agrees in writing either before or after 
the alteration is made to be bound thereby. 

Notes of changes. This is a new section inserted by section lo of the 
Act of 1936. 

amendment limits, on the lines of section 22 of the English Act, the 
afte s ^ member of a company under alterations made in the memorandum 
he has become a member of the company ."—Notes on Clauses. 

This section which is based on the lines of section 22 of the Com- 
Act of 1929 embodies the principle that no alteration in the 
®“>orandum or Articles of Association of a company can be made 
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whereby any liability is cast upon a member to take more shares than 
the number of shares held by him at the date of the alteration, unless 
he has agreed in writing to be bound by such an alteration. This 
however does not prevent any such liability being created where there 
is a collateral agreement to that effect. In such a case obviously the 
person who had agreed to take upon himself the liability to take extra 
shares would be bound to do so. Such an agreement would in law be 
enforceable and would not be repugnant or ultra vires. See the observa¬ 
tion of Warrington L. J. in Agricultural Wholesale Society v. Biddulph 
etc. Society Ltd., (1925) i Ch. 769 at p. 787, confirmed on appeal—in 
Biddulph etc. v. Agricultural Society, (1927), A.C. 76 at p. 84/85. See 
also Lion Mutual Marine Insurance Association v. Tucker, 12 Q.B.D. 
176, Baird’s case, (1899), 2 Ch. 593. 


Diversity 
of legal 
decisions- 


and articles. 


General Provisions. 

21 . (/) The memorandum and articles shall, when 

registered, bind the company and the members thereof to 
Effect of memorandum the Same cxtent as if they respectively 

had been signed by each member and 
contained a covenant on the part of each member, his 
heirs, and legal representatives, to observe all the provi¬ 
sions of the memorandum and of the articles, subject to 
the provisions of this Act. 

{2) All money payable by any •member to the com¬ 
pany under the memorandum or articles shall be a debt 
due from him to the company. 

I his section in the first place provides that the Memorandum and 
Articles of Association shall bind the company as also the members. It 
also provides that they will be bound only to the same extent as if they 
had been signed ;uk 1 sealed by each member. This section has been 
the subject matter of various decisions but unfortunately they have not 
been at all unanimous. Some of these decisions have held that the result 
of this section is that the articles do not constitute a contract between 
the company and the individual member—while others have held that 
not only are all the members bound to conform to the articles and that 
they constitute a contract between the members inter se but that the 
company is bound to the individual members to conform to them. 
See Imperial Hydropathic Hotel Co. v. Hampson, 23 Ch. D. i at 13. 
Bradford Banking Co. v. Henry Briggs, Son & Co., 12 A.C. 29. Salmon 
v. Quin, (1909), I Cdi. 311 at 31S. Browne \. La Trinidad, 37 Ch. D. I 
at 13, 14. Borland s Irustcc v. Steel Bros., (1901), i Ch. 279, 288. 
riu last view, I'iz., that the articles constitute a contract between the 
members inter sc however was not accepted by the House of Lords in 
Thomas Wclton v. Sajjery (1897). A.C. 299 at 315. where Lord Herschell 
summed up the i)osition in the following words:—“The articles consti¬ 
tute a contract between each member and the company, and that there 


Registration 


69 

is no contract in terms between the individual members of the company ; Sec. 21 

but the articles do not any the less, in my opinion, regulate their rights 
inter se/' 

This section would be applicable not only to Memorandum or Section 
Articles as they were originally framed but would also apply to the afteradoL 
alterations in the Memorandum or Articles made in accordance with the 
provisions of the Act. See Malleson v. National Insurance & Guarantee 
Corporation (1894), i Ch. 200 at p. 205. 

Sec. 21 (2) provides that all moneys payable by any member to a 
company e.g. for calls properly made on them shall be a debt due from , 
him to the company. The liability created under this section is not 
however enforceable against a member unless it is proved that a valid 
notice was served on him in accordance with the Articles of Association 
of a company. See Pabna Dhana Bhdnddr, Ld. v. Fayzuddin, 59 Cal. 

1186. 


22 . The memorandum and the articles (if any) shall 
be filed with the registrar for the province in which the 

Registration of memo- registered office of the company is 

randum and articles. Stated by the memorandum to be 
situate, and he shall retain and register them. 

The Registrar in the matter of the registration of the ist documents Functions 
of a company viz. : the Memorandum and the Articles of Association Registrar 
mentioned in this section,acts as a guardian of public interest {In re in 
^eeVs Case, 2 Ch, 674 at 682), and fulfils a quasi-judicial function and it 
is his duty to determine whether an Association applying for registra- tion. 
hon is authorized to be registered under the Act, Per Lord Parker in 
Bowman v. Secular Society, Ltd., (1917) A.C. 406 at 439 - 
competent for the Registrar in this view to raise any objection which he 
thinks fit as to the form of the document presented to him for registration 
^nd it is for him to consider whether or not in the circumstances the 
document should be registered and the certificate of registration should 
he issued. Per Lord Hatherley in Princess of Reuss v. Bos., L.R. 5. 
fi-L. lyfi at 192, 

If however the Memorandum and the Articles of Association are 
presented to him which on the face of them appear to have been properly to make 
signed by seven persons and which are not otherwise objectionable, it is 
^ot competent for him to launch an enquiry as to whether the persons signatories 
subscribing to them are infants or are otherwise persons competent to ^f^docu- 
He is bound to register the same. In re Nassau Phosphate Co., presented 

^ Ch. D. 610 at p. 614. registration. 

{i) On the registration of the memor^dum 

^ company, the registrar shall certify under his hand 

Effect of re.i, that the company is incorporated, and 

reg.strat.o„. ^ company that 

company is limited. 
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(2) From the date of incorporation mentioned in the 
certificate of incorporation, the subscribers of the memo¬ 
randum, together with such other persons as may from 
time to time become members of the company, shall be 
a body corporate by the name contained in the memo¬ 
randum, capable forthwith of exercising all the functions 
of an incorporated company, and having perpetual 
succession and a common seal, but with such liability on 
the part of the members to contribute to the assets of the 
company in the event of its being wound up as is 
mentioned in this Act. 

Sub-sec. (i) deals with the certificates to be granted by the Regis¬ 
trar on incorporation while sub-section (2) affirms the principle that 
tile registered and incorporated company is a legal entity distinct from 
the persons agreeing to form it. 

The effect of registration is that as from that date a corporate body 
comes into existence, something different from the members constituting 
it. Solomon v. Solomon, (1897), A.C. 22. Janson v. Driefontein Mines 
Ltd.y (1902), A.C. 484. Indian Cotton Co., Ltd. v.- Raghunath Dash- 
pande, 33 Bom. L.R. iii at p. ir6 ; ]. H. Pattinson v. Bindhya Dehi, 
12 Pat. 216. It becomes a body corporate capable of exercising all 
functions of an incorporated company having a perpetual succes¬ 
sion. It becomes in the words of the Judges in the case of Mathura 
Mohon Saha v. Ramkumar Saha, 43 Cal. 790 at 813—“altogether a 
creature of the Statute law—the prescriptions for its acts and contracts 
are imperative and essential to their validity.’' 

An incorporated company can be prosecuted for offences created 
by the Indian Companies Act—matters involving a breach of a statutory 
duty and generally for any offence in which the element of mens tea is 
not a necessar>^ element. Rex v. Tyler (1891), 2 Q. B. 588. MouseU 
Bros. V. L. 6- N. W. Ry. Ltd. (1917), 2 K. B. 836 at 844. It cannot 
for obvious reasons be convicted of an offence involving personal 
violence e.g. riots or assaults or of perjury, Reg. v. Great North of 
England Ry, Co., 9 O.B. 315, nor can it be detained in custody, 
Reg V. Cory Bros. (1927), i K.B. 810, though a civil action for assault 
against a corporation lies, Butler v, Manchester etc. Ry. Co., 21 
Q.B.D. 207, and generall}' a corporation could be convicted for a 
breach of a public duty. Rangoon Electric Tramway & Supply Co., 
Ltd. v. Emperor, ii Rangoon 162 at 170 ; Reg. v. Birminghatn & 
Glocestershire Ry. Co., 3 O.B. 223 ; whether by non-feasance or mis- 
easance e.g. non-repairs of a public highway, a public nuisance or a 

criminal libel. Pharmaceutical Society v. London & Provincial Supply 
Association, 5 A.C. 857 at 869/870. 
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Generally a company is liable in respect of wrongs committed by Sec. 23 
its agents in the course of their employment and for the benefit of or 
intended benefit of the company. On this principle the company has 
been held guilty of negligence due to acts of its agents and made liable 
in damages. Mersey Docks etc. v. Gibbs, L.R. i H.L. 93. Similarly Liability of 
in a case of a trespass committed by its agent, Maund v. Monmouthshire 
Canal Co., 4 M. & Gr. 452. Tort. 

It can be adjudged guilty of contempt of Court, and fined but 
cannot be sent to prison. In re Hooley, 79 L.T. 706. Rex v. Hammond 
S' Co., (1914) 2 K.B. 866, and may be sued for malicious prosecution, 

Edwards v. Midland Ry. Co., 6 Q.B.D. 287, Cornford y. Carlton 
Bcmk (1899), I Q.B. p, 392, Bank of New S. Wales v. Piper (1897), 

383, for nuisance, Raiper v. London Tramways Co., 69 L.T. 

361, or for infringement of copyright, for libel. Lordwilliam Nevill v. 

Fine Art etc. Insurance Co. (1897), A.C. 68. Although it has no person 
it can sue for loss of reputation. South Hetton Coal Co. v. North 
Eastern News Ltd. (1894), i Q-B. 133. But a corporation cannot be 
guilty of treason. Reg. v. Great North of England Ry., 9 Q.B. 315 
at 326. 

A company may sue for damages done to it by a tort, such as a Tort 
libel affecting the property or a libel reflecting the management of its company- 
business, or constituting an attack on its financial position, {Slazengers 
Ltd. V. Gibbs & Co., 33 T.L.R. 35. Thorley's Cattle Food Co, v. 

Massam, 14 Ch. D. 763), or for the malicious prosecution of a winding 
up petition. Quartz Hill Gold Mining Co. v. Syre, ii Q.B.D. 674. 

As regards appearance in Courts it has been held both in England 
and in India that a corporation cannot appear in person but must corpora- 
appear in an action by a Solicitor. In re London County Council cS* tions. 
London Tramways, 13 T.L.R. 254 ; C. P. Kinnell & Co. v. Harding 
^ace & Co., (1918) I K.B. 405. Under the County Courts Act 
however an agent may with the leave of the Court appear and plead 
on behalf of a Corporation, Charles P. Kinnell & Co. v. Harding Wace 
^ Lo. {supra) at p. 413. In India the matter is also concluded by 
authorities, so far as pleading in Court is concerned and it has been 
held that although a company may appear by a recognized agent 
such an agent would have no right of audience. In re Eastern Tavoy 
Minerals Corporation Lid., 61 Cal. 324. Hurchand Roy Gobour- 
^handas v. B. N. Railway Co.. 19 C.W.N. 64. Eastern Tavoy 
^^nerals Corporation Ltd v. Clarke Rawlins Ker & Co., 41 C.W.N. 

424. 

As soon as the Memorandum of Association of a company is 
registered' and the certificate of incorporation is obtained fi-om the 
®gistrar the company is entitled to have a Common Seal. c rig 
Jo possess a Common Seal is an incidental right which eve^ 

‘‘on possesses. Sutton’s Hospital Case. 10 Co. Rep. 30 (b)- In the 
absence of special provisions in the articles relating to the use of the 
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J>()curnent 
with seal 
aJIixcd 
is to he 
treated as 
prima 
lacie 
regular. 


common seal ordinarily the right to use the common seal is vested 
in the directors. It is a power which they possess by implication as 
a corollary to the general power which they have to exercise all the 
powers of the company. In re Earned's Banking Co., 3 Ch. App. 105. 

An instrument with the seal of the company duly affixed thereto 
is entitled to be treated by outsiders as prima jade regular and the 
burden of proving the contrary rests with those who allege it. London 
Freehold etc. Co. v. Baron Suffield, (1897) 2 Ch. 608 ; Clarke v. 
Imperial Gas Co., 4 B & AD 315. This presumption does not apply 
to the case of non-trading companies. Bank of Ireland v. Evans' 
Trustee^, 5 H.L. cases 389. London Freehold etc. Co. v. Baron 
Suffield (supra), or to a case where the seal is fraudulently affixed. 
Ruben v. Great Fingall Cojisolidated, (1906) A.C. 439. 

24 . (7) A certificate of incorporation given by the 

registrar in respect of any association shall be conclusive 
^ , evidence that all the requirements of 

Conclusiveness of cer- j. 1 • a • 1 c • i j • t 

tificate of incorporation. this Act in respect of registration and 

of matters precedent and incidental 
thereto have been complied with, and that the association 
is a company authorised to be registered and duly 
registered under this Act. 

(2) A declaration by an advocate, attorney or pleader 
entitled to appear before a High Court who is engaged 
in the formation of a company, or by a person named in 
the articles as a director, manager or secretary of the 
company, of compliance with all or any of the said 
requirements shall be filed with the registrar, and the 
registrar may accept such a declaration as sufficient 
evidence of compliance. 


Conclusive- 
nfss of 
Certificate 
of Incor¬ 
poration. 


This section enacts that once a certificate of incorporation is given 
by the Registrar, that is conclusive and no objection with regard to 
the registration of a company or to any matters preceding such registra¬ 
tion can be entertained. The j>rinciple underlying this Section is 
that once a Memorandum lias been registered and the company has 
been held out as ready to contract engagements it would be disastrous 
if enquiries could be aIlow(‘d to be made into the circumstances attend¬ 
ing the registration. See In rc Barned's Banking Co., 2 Ch. Appeals 
674 at 682. The matter was first dealt with case of Oakes v. 
Turquand, L.R. 2 H.L. 325, where dealing with somewhat similar 

provision of the old Companit's Act of 1892 Lord Chelmsford, L. C.. 
said as follows:_ 

J think that the certificate prevents all recurrence to prior 
matters essential to registration. ♦ * ♦ * ♦ 

It IS conclusive in this sense that all pre\ious requisites had been 
complied with.” 
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Thus in In re Nassau Phosphate Co., 2 Ch. D. 610 it was found after Sec. 24 

the certificate of incorporation was granted that one of the signatories 

to the original Memorandum and Articles of Association was an infant 

and it was argued that the incorporation of the company was invalid, old Law. 

Dealing with this contention which was raised in that case ViceXhancel- 

lor Hall observed at p. 615 as follows: — 

'‘The Memorandum and Articles of Association having been 
registered, are to be open to the public for the purpose of inspec¬ 
tion,* so that the public may be enabled to see by whom the 
Memorandum was signed, and what are the business, powers, 
and objects of the company. That being so, upon a fair and 
reasonable interpretation of the i8th Section, it is plain that the 
certificate of the Registrar is conclusive that the parties have 
become an incorporate body. That is what was done in the 
present case. But it has been found out that one of the subscrib¬ 
ing parties was an infant, and it is contended that the whole of 
the proceedings are wrong ; that there is no incorporated company ; 
that consequently the original winding up order is bad ; and that 
the company consists of nothing more or less than a number of 
persons associated together as partners, and liable as such to any 
persons who may deal with them, and that such persons are in 
the position of having to enforce their claims, not by winding up 
order, as in the case of a duly incorporated company, but by 
suing each partner, thus raising questions how far each partner 
may be bound ***** Anything more disastrous 

cannot be imagined." 

Previous to the passing of the Companies Consolidation Act of 
1908—-it was doubtful however if the provision of this Section would 
protect an irregularity like six persons having signed in place of 
seven, in the case of a Memorandum of Association of a public com¬ 


pany. In such an event even if the Registrar by mistake registered 
the documents tendered, viz., the Memorandum and Articles of Asso¬ 
ciation and granted a certificate that the company had been duly incor¬ 
porated, such certificate could not possibly cure what was an invalid 
act. The Statute expressly provided that for a public company there 
must be seven signatories. This is a mandatory provision and has 
got to be complied with. In other words that was a condition precedent 
to the formation of a company. The Registrar merely recorded the 
fact that the Memorandum of Association had been registered, but it poubts as 
could not be said that his certificate would override the express provi- 
sions of the Statute. See in this connection the doubts expressed by provisions 
Lord Davey, while delivering judgment in the House of Lords in 
Solomon v. Solomon & Co., (1897) A.C. 22 at p. 55 - See also the 
observations of Kekewich, J., In re National Debentures and Assets Cor- 
PoraUon, (1891) 2-Ch. 505 at p. 51L and the observations of Lord 

J'lstice Kay at pages 519 and 520. 

10 
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Change in 
language. 


Change in 
the law. 


Certificate 
is now 
conclusive 
on ques¬ 
tion of 
compli¬ 
ance with 
provisions 
of Statute. 


In the Act of 1908 the language was deliberately changed and 
as changed the certificate now covers any irregularity in the matter of 
the observance of the provisions of the Statute. This was pointed out 
by their Lordships of the Judicial Committee in the case of Moosa 
Goolam Ariff v. Ehrahim Ariff, L.R. 40 Cal. p. i. Lord MacNaghten 
in delivering judgment of the Court on this point said at p. 18 as 

follows: — 


“The question whether the Registrar’s certificate is conclusive 
was decided so far back as 1867 by Lord Cairns sitting in the 
Court of Appeal. In Peel’s case, (1867) 2 Ch, 674 a^fcr signature 
and before registration a proposed Memorandum of Association 
had been altered without the authority of the subscribers so mate¬ 
rially that in the words of Lord Cairns, 'the alteration entirely 
neutralised and annihilated the original execution and signature 
of the document.’ The company, however, was registered and 
the Registrar gave his certificate of incorporation. It was objected 
that the Memorandum of Association had not been signed by seven 
or indeed by any subscribers and that the provisions of the Act 
had not been complied with. To that propositoin Lord Cairns 
assented. But 'the certificate of incorporation’ he said 'is not 
merely a prima jade answer, but a conclusive answer to such 

objection. When once the certificate of incorporation is given 

nothing is to be enquired into as to the regularity of the prior 
proceedings.’ That was a plain and direct decision on the point. 
The observations of Lord Chelmsford in Oakes v. Turquand (1867) 
L.R. 2 E. & l.A. 325 are to the same effect. 'I think’ 
said his Lordship, 'that the certificate prevents all recurrence 
to prior matters essential to registration, amongst which is the 
subscription of a Memorandum of Association by seven persons, 
and that it is conclusive in this case that all previous requisites 
had been complied with.’ Undoubtedly Lord Cairns’ decision 
has been cavilled at. For instance in In re National Debentures 
Corporation (1891) 2 Ch. 505. a judge of first instance declined 
to treat a certificate of incorporation as conclusive which had 
been as was supposed subscribed by six persons only. On appeal, 
however, further evidence was admitted and it was found that 


the Memorandum had in fact been subscribed by seven persons. 
On that ground the Court of Appeal reversed the decision 
appealed Irom. But unfortunately the learned Judge of appeal 
made some observations to the effect that if the learned Judge 
had been right as to the tacts his decision in point of law would 
ha\'c been corn'd. these observations were mere dicta and 
besides the Court of appeal could have had no jurisdiction to 
reverse Lord Cairn-.’ decision.’’ 
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Having regard to these decisions it is doubtful whether after a 
certificate of incorporation is issued by the Registrar it is possible to 
attack the formation of the company on any ground whatsoever 

To the same intent are the observations of Lord Parker in 
Bowman v. Secular Society, Ltd., (1Q17) A.C. 406 at pp. 438, 439. 
See also Hammond v, Prentice Bros. (1920) i Ch. 201 at p. 210. The 
effect of the certificate of registration however does not amount to 
anything more than that it is conclusive evidence that the company 
was an Association authorized to be registered, that is to say, an 
Association of not less than seven persons associated together for a 
lawful purpose. It does not however mean that all or any of the 
objects specified in the Memorandum, otherwise illegal would be 
rendered legal by the certificate. See judgment of Lord Parker in 
Bowman v. Secular Society, Ltd. (1917) A.C. p. 406 at 438/39. The 
certificate is also conclusive evidence of the fact that the company was 
registered and incorporated on the day mentioned in the certificate. 
See Jubilee Cotton Mills, Ltd. v. Lewis, {1924) A.C. 594. Even a 
plea of fraud would be shut out. See Sonardiha Coal Co. v. Permanand, 
26 All. L.J. 347. Where a certificate of incorporation has been 
wrongly given—one remedy seems to be for the Crown to take pro¬ 
ceedings to cancel it. See Cotman v. Brougham (1918) A.C. 514 at 
P. 519. Similarly where the Registrar wrongfully refuses to register 
the documents and to grant the certificate an application by way of 
Mandamus would lie. (Ibid.) It is doubtful if there is any power 
under the Statute to direct a rectification of his Register. Per McNair, 
J. in In re Arya Insurance Co., Ltd., 63 CaL 773. 


Sec. 24 


Present 
position 
in law. 


Conclusive¬ 
ness as to 
date of 
incorpora¬ 
tion. 


Remedy by 
Mandamus 
in case of 
wrong 
exercise of 
power by 
Registrar. 


25. (/) Every company shall send to every member, 

(Lt his request and within fourteen days thereof, on pay¬ 
ment of one rupee or such less sum 
as the company may prescribe, a 
copy of the memorandum and of the 

articles (if any), 

( 2 ) If a company makes default in complying with 
the requirements of this section, it shall be liable for each 
otfence to a fine not exceeding ten rupees. 


Copies of memoran- 
and articles to be 
S*ven to members. 


Notes of changes. In sub-section (i) of this section, the words at his 
y^quest and within fourteen days thereof" have been substituted for the words 
his request, and”, by section ii of the Amending Act of 1936. 

The Select Committee recommended the insertion of a time limit as men¬ 
tioned above. 


25A. (j) Where an alteration is made in the memo- 

^^■ndum or articles of a company, every copy o/ the 
Alteration of memorandum or articles issued after 

'Cir " the date of the alteration shall be in 

■n every copy. accordancc wUh the alteration. 
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Alt€* rations 
in Articles 
and Memor¬ 
andum to 
be posted 
in supply 
copies. 


^ 2 'j Jj^ wJicyc ciHy such ciltcvutiofi Hus bccfi fHudc, the 
covHpuuy cii uuy twte uftev the dutc of the ulteTutioH issues 
any copies of the n%em.oY unduYn oy uvticles which uve not 
in accordtince with the alteration, it shall be liable to a 
fine not exceeding ten rupees for each copy so issued and 
every officer of the company who is knowingly and wil¬ 
fully in default shall be liable to the like penalty. 


Notes of changes. This is a new section inserted by section 12 of the 
Amending Act of icjjb. “It follows section 2.\ of the English Act in providing 
that the memorandum should sliow all changes made therein. The Select Com¬ 
mittee recommended the insertion of 'articles’ ami ‘knowingly and ‘wilfully 
in the section with the following observations: “The insertions make the section 
applicable also to articles and enable sections 50 (j) and (^) and 71 (2) and 
(3) to be almost entirely repeale<l. The insertion of the words 'knowingly' and 
'\silfully’ has been made here and elsewhere to ensure that an unintentional 


default is not to be penalised.’ 

This section which is 
Sec. 24 of the English Act 
company to keep copies of 


based upon the analogous provisions of 
makes it compulsory on the part of every 
the Memorandum and Articles of Associa¬ 


tion intended for supply posted up to date with all alterations made 
up to that time, binder sub-section 2 any default in carrying out this 
obligation is \'isited with fines. 


Associations not for Profit. 

26. ( 7 ) Where it is proved to the satisfaction of the 

Local Government that an association capable of being 
„ formed as a limited company has 

Power to dispense 1 , a ■% r jr 

with “Limited" in name bccn oi' IS about to bc formcd for 
of charitable and other promoting commcrce, art, science, 

companies. ^ ® ^ , 

religion, chanty, or anj^ other useful 
object, and applies or intends to apply its profits (if any) 
or other income in promoting its objects, and to prohibit 
the pa^’ment of anj’ dividend to its members, the Local 
Governrnent may, b\' license under the hand of one of its 
Secretaries, direct that the association be registered as a 
Compaq with limited liability, without the addition of the 

word “Limited” to its name, and the association may be 
registered accordingly. 

( 2 ) A license l)y the Local Government under this 
section may be granted on such conditions and subject 
to such regulations as the Local Government thinks fit, 
and those conditions and regulations shall be binding on 
the association, and shall, if the Local Government so 

directs, be inserted in the memorandum and articles, or 
in one of those documents. 
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(5) The association shall on registration enjoj^ all the Sec. 26 
privileges of limited companies, and be subject to all their 
obligations, except those of using the word “Limited” as 
any part of its name, and of publishing its name, and of 
sending lists of members to the registrar. 

(4) A license under this section maj^ at any time be 
revoked by the Local Government, and upon revocation 
the registrar shall enter the word “Limited” at the end of 
the name of the association upon the register, and the 
association shall cease to enjoy the exemptions and 
privileges granted by this section: 

Provided that, before a license is so revoked, the 
Local Government shall give to the association notice in 
writing of its intention, and shall afford the association an 
opportunity of submitting a representation in opposition 
to the revocation. 

Notes of changes. The words "and of sending lists of members to the 
registrar" have been substituted in sub-section (3) of this section for the words 
"and of filing lists of memVters and directors and managers with the registrar," 
by section 13 of the Amending Act of 1936. 

It "follows section 18 of the English Act in limiting the exemptions now 
enjoyed by certain associations formed not for profit."—Notes on Clauses. 

This is a provision which facilitates the incorporation of associa- Exemptions 
tions which are not formed for the purpose of making profits in the ^J^e^word^^ 
sense in which it is commercially understood. Such an association "limited." 
which fulfils the conditions contained in sub-section (i) can register 
itself as a company with limited liability without the use of the word 
Limited** to its name. Before, however, it can do so it must apply 
to the Government for license and it is only after such license is 
obtained that the Association can register itself in such a manner. License 
Under sub-section (2) the Local Government can at the time of granting 
license impose any condition it thinks fit. The Local Government to be 
has also authority under sub-section (4) to revoke the license at any «btame . 
time. But upon revocation of the license the only effect on the asso¬ 
ciation is that it has thenceforth to use the word *'Limited" as part 
of its name and has got to comply with all the conditions of an 
ordinary incorporated companyG The license cannot however be 
revoked without giving the association an opportunity of making its 
own submissions. All that is necessary for an association to show 
that it falls within the category of sub-section (i) is that its mam and What the 
chief object is either to promote commerce, art, science (not necessan y has got 
in aU its branches), religion, charity or any other useful object. The to show. 

. nsual procedure in England is for the Board of Trade to require at 
ii'n time of granting licenses the insertion in the Memorandum o 

Association a clause which prohibits the distribution of the income or 
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Procedure 
for altera¬ 
tions in 
Memoran¬ 
dum. 


the property of the company among its members, whilst it is a going 
concern or even in a winding up. License is usually granted after 
consideration of the objects as contained in the memorandum of Associa¬ 
tion by the Local Government and it therefore follows that the proper 
course for any alteration is to apply in the first instance to the Board 
of Trade and to submit to the Board the memorandum showing 
the proposed alterations and it is only if the Board approves of them 
as being consistent with the conditions of the license that the Court 
will entertain an application of the company for the sanction of the 
alterations. See in this connection In re St. Hilda*s Incorporated 
College, (1901) I Ch. 356. In the event of the Board of Trade not 
assenting to the alterations as being in their opinion improper in the 
case of a company bearing its license, the only course would be to 
direct either that the petition should be dismissed or that the proper 
alterations should be made so that the company could no longer 
dispense from it the word “Limited". Per Buckley J. Ibid, at p. 561. 
The same principle would apply to cases in India. 


Companies limited by Guarantee, 

27. (/) In the case of a company limited by 

guarantee and not having a share capital, and registered 

Provision as to com- ^fter the coinmencement of this Act, 
panics limited by every provision in the memorandum 
guarantee. aiticles or in any resolution of the 

company purporting to give any person a right to parti¬ 
cipate in the divisible profits of the companj^ otherwise 
than as a member shall be void. 

( 2 ) For the purpose of the provisions of this Act 
relating to the memorandum of a company limited by 
guarantee and of this section, ever}^ provision in the 
memorandum or articles, or in any resolution, of anj' 

. [ guarantee and registered after the 
cornmencement of this Act, purporting to divide the under¬ 
taking of the company into shares or interests, shall be 
treated as a provision for a share capital, notwithstanding 
that the nominal amount or number of the shares or 
interests is not specified therebv. 


PART III. 

Share Capital, Registration of Unlimited Company as 
Limited, and Unt.tmited Liability of Directors. 


Sec. 28 


Distribuiton of Share Capital. 


28 , 


Nature of shares. 


(r) The shares or other interest of any member 

in a company shall be moveable pro¬ 
perty, transferable in manner pro¬ 
vided by the articles of the company. 

( 2 ) Each share in a company having a share capital 
shall be distinguished by its appropriate number. 


This section purports to describe what a share is and describes What is a 
it as moveable property which is transferable in the manner provided 
by the Articles of Association. 

A share has been defined by Lord Lindley in his treatise on 
Companies as *'proportion of capital which each member is entitled 
to." It was also defined by Farwell, J., in Borlands' Trustee v. Steel 
Brothers & Co., (1901) i Ch. 279 at p. 288 as an interest "measured 
by a sum of money, for the purpose of liability in the first place, 
and of interest in the second" and also as "an interest measured by 
a sum of money and made up of various rights contained in the 
contract", meaning thereby of course the Articles of Association. There 
IS however some notional difference between a share which stands 
registered in the name of a member and a share which though belong- 
ing to a member is not so registered but to which he has a valid title, 
say for instance by purchase. In the first place it is treated as being move- 
nioveable property and is classed as "goods" within the meaning of property, 
fhe Rules of the Supreme Court. Evans v. Davis, (1893) 2 Ch. 216 at 
220. In the case however of a holder who has not yet got his name 
registered as the owner of a share, it is treated as a mere chose in 
action. In India however both would be liable to be classed as goods. 

See Uaneckji y. Wadilcd. 53 I.A. p. 92 (P.C.). 

The capital of a company is generally divided into definite number Classes of 
equal parts or shares. Shares may generally be divided into two 


viz.. Ordinary and Preference. All shareholders are, in the 
absence of something to the contrary stated in the Articles of Association 
®r the Memorandum of Association, entitled to equal rights. No rights 
preference can be claimed by one class against another unless such 
preferential right is given by the constitution of the company. Hutton 
"^•Scarborough Hotel Co., 2 Dr. & Sm. 514 ; Ashbury v. Watson, 30 

37b. Shares by which any preferential rights are conferred 
the holders are called Preference Shares. Unless there is some- 
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Rights to 

dividend 

subject to 

directors' 

power of 

keeping 

reserves. 


No prefer¬ 
ential right 
in winding 
up unless 
sucli rigid 
is given 
speri- 
ficallv. 


thing in the Memorandum of Association which prohibits the issue of 
such shares, every company may issue preference shares by altering 
their articles (unless the power is already given in the articles) and 
providing for power to issue such shares. Andrews v. Gas Meter Co., 
(1897) I Ch. 361, British and American etc. Corporation v. Couper 
(1894) A.C. 399. Where power is given to issue preference shares by 
special resolution, and they are issued without any special resolution, 
the issue may be validated by a subsequent special resolution. London 
and Nezi^ York etc. Corporation. (1895) 2 Ch. 860. The nature of 
the preference is really dependent on the terms on which such shares 
are issued. In some cases the preference is in the matter of voting, 
while in other cases the shareholder is entitled to be paid a dividend 
in priority to the other shareholders and sometimes he has a preferential 
right in the event of a winding up. Generally however, holders of 
preference shares are entitled to a fixed dividend and there is a 
cumulative right to such dividend. These shareholders are 

entitled to be paid their dividend generally in the first instance before 
any dividend is paid out to the ordinary shareholders. If in any 
particular year the amount of profits is not sufficient to pay the whole 
amount, they are entitled to the deficit from the profits made in the 
succeeding years, although the result of it might be to leave nothing 
for the ordinary shareholders. Webb v. Earle, 20 Eq, 556. Henry 
V. Great Northern Rail Co.. 1 De. G. & J. 606 ; Foster v. Coles, 
22 L.T.R. 555. This right they have even in the absence of any specific 
provision. The usual practice nowadays is to give only qualified 
voting rights to preference shares. Generally they are under the 
articles debarred from attending general meetings except where it is 
proposed to affect any of their rights or privileges. 


Although a preference shareholder is entitled to be paid the divi¬ 
dend in priority to the ordinary shareholders, that would not affect 
the right of the directors (provided they are authorized by the articles 
to do so) to set aside even the whole of the profits to a Reserve Fund 
and thereb}’ depri\*e the preference shareholder in any particular year 
from getting any dividend. Bond v. Barrow Haematite Steel Co., 
(1902) I Ch. 353 : Fisher v. Black & White Publishing Co., (1901) l 
Ch. 174. In cases where there is a provision for the keeping of a 
Reserve Fund a prefertnee shareholder in a sense would be at the 
mercy of the company-- iuit as was pointed out b}^ Farwell, J., in 
Bond V. Barrow Haematite Steel Co.. (1902) I Ch. at p. 362 ; they 
have nothing to complain, for they came in reall}^ on those terms. 

Accouhng to Buckley, the (piestion as to whether any class of 
shares has |)reforencc as to capital is a question of construction of the 
contracl under whicii the sliaivs are taken. With proper provisions it 
IS possible to give a preference as to capital also. 

A preference shareholder is not as a matter of right entitled to 
any preferential right over the assets in the winding up. Such a right 
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has to be specially provided for. In re Crichton s Oil Co. (1902) 2 Ch. Sec. 28 
86, In re Espuela Land etc. Co., (1909) 2 Ch. 187. In re Driffield 

Gas Light Co., (1898) i Ch. 541. The rights of a preference share- lights of 
holder to recover the arrears of dividends in the event of a winding up preforence 

is really dependant upon the terms of the Articles of Association relating holders, 
to the shares and/or, to the terms of the resolution by which they 
are issued. Where there is no specific provision giving them a 
preferential right in the winding up, they cannot claim to 
receive the arrears in the winding up even though the distributable 
assets consist in part of accumulated profits. In re Odessa Water 
Works Co., (1901) 2 Ch. 190 ; In re Accrmgton Corporation Tram¬ 
ways Co., (1909) 2 Ch. 40. Where however there are provisions either 
in the articles or in the resolution providing that the profits earned 
shall belong to the members irrespective of the question as to whether 
dividends are declared or not, the preference shareholders will 
undoubtedly be entitled to payment of any arrears or deficiency of 
their dividend out of the distributable assets which represent accumu¬ 
lated profits. In re Bridgewater Navigation Co., (1891) i Ch. 155 ; 

Bishop V. Smyrna etc. Railway, (1895) 2 Ch. 205. 

There are many instances to be found in which the articles or the 
resolutions specifically provide for the assets being applied in the 
winding up in the first instance to payment of the arrears of dividend 
of preference shares, before payment is made to ordinary shareholders. 

It is not quite clear as to whether in a winding up, the arrears of 
the dividends are payable out of the entire assets or only out of such 
portion of the assets as represent the accumulated profits. The deci¬ 
sions are conflicting. See for instance In re Hall & Co., (1909)' ^ 

521 ; In re Springbrook Agricultural Estates, (1920) i Ch. 563 ; In re 
Rew Chinese Antimony Co., (1916) 2 Ch. 115. 

In the absence of any express power to do so given in the Articles, Issue of a 
no company can after issuing a series of preference shares issue another 
series which would affect prejudically the right given to the holders of Preference 
the first series. Ashbury v. Watson, 30 Ch. D. 376. 

Sometimes companies issue a class of shares called Second Prefer- 
ence or Preferred Ordinary Shares. These shares form an intermediate 
class between preference and ordinary shares. They usually rank as 
regards dividends and capital before ordinary shares but after the 

preference shares. 

At times there is a further division of shares into w'hat are known Founders' 

^ Founders’ shares or Deferred or Management shares. The character- 
'shc of this class of shares is that they usually give to the holders a 
right to participate in the surplus profit which remain after paying 
preference shares and fixed dividend on the ordinary shares. Occa- 
they also give right to the holders in the surplus assets m 

^nding up. Generally these shares are given to promoters or to 
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vendors whose business is acquired by the company. Very usually 
rights and obligations of the holder of founders' shares are specified in 
the Memorandum of Association so that they cannot be altered. 

The Act makes definite provisions as to the procedure to be followed 
for transfer. See section 34. 

29, A certificate, under the common seal of the 

Certificate of shares company, specif3nng any shares or 

or stock. stock held by any member, shall be 

prima jade evidence of the title of the member to the 
shares or stock therein specified. 

This section deals with what are known as Share certificates and 
Stock certificates. Every company has the power to issue certificates 
certifying that each individual shareholder named in the Register of 
shareholders is a registered shareholder of the particular shares specified 
in the certificate. This power of granting a certificate, as was observed 
by Cockburn, C. J. in In rc Bahia San Francho Railway Co., 18 L.T. 
467 at p. 471, is to give the shareholders their opportunity of more 
easily dealing with their shares in the market and to afford facilities to 
them of selling these shares by at once showing a marketable title, 
and the effect of this facility is to make the shares of greater value. 

A certificate so granted is a declaration by the company to all the 
world that the person in whose name the certificate is made out and to 
whom it is given is a shareholder in the company. It is given by the 
company in order that it shall be used for the purpose by the person 
to whom it is given and that this declaration should be acted upon in 
the sale and transfer of shares. In re Bahia etc. Ry. Co. (Supra). 

A certificate issued by and under the seal of the company estops 
the company from denying the title of a person who has accepted and 
has bo7ia fide acted on the certificate. Per Farwell J. in Dixon 
V. Kennaway & Co., (1900) i Ch. 833 at 837. This rule of 
estoppel is applied against a company even in a case where 
Ihc certificate is obtained by fraud or is issued by mistake. Thus in a 
case where P who was the owner of a certain number of shares in a 
company transferred them to persons who were registered in the 
books of the compaii}^ as owners, and then fraudulently executed 
a transfer in favour of T who sent the transfer to the company and 
obtained a certificate from the company in respect of the shares, it 
was held that the company was estopped from challenging T*s title even 
after it came to find out the fraud and that the company would be 
liable in damages if they refused to register a transfer to T. Balkis 
Consolidated Co. v. Tomkinson, (1893) A.C. 396. 

A transferee of shares who has parted with consideration money on 
the faith of, and in exchange for, a certificate issued by a company 
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under their seal, is entitled to rel^^ upon the truth of the statement Sec. 29 
contained in it, and the company is on the principles enunciated above, 
precluded in any action brought by him in which the statement is 
material, from denying the truth of it and setting up want of title in 
the person whom they have certified as owner. (Ibid p, 411). 

The representation which the company is deemed to have made in 
a certificate is not only that the person named in the certificate is the 
owner of the shares specified in the certificate but it is also a representa¬ 
tion that the amount certified to be paid has been paid. Burkinshaw 

v. Nicolls, 3 A.C. 1017 and 1021 ; Bush’s case. In re Imperial Rubber 
Co., 9 Ch. App. 554. 


An exception to the applicability of this principle of estoppel would No 
be in the case of a transferor who puts forward a forged transfer and ^ 

gets the company to act upon it. Balkis Consolidated Co. v. Tomkinson certificate 


(1893), A.C. 396 at p. 406. 
833 at p. 841. 


Dixon V. Kennaway & Co. (1900) i Ch. byCoJgery 


Although in a proper case even when the certificate has been Erroneous 
erroneously issued the company would be estopped yet the erroneous certificate 
certificate would not confer a title to the shares. The company would confer 
no doubt be liable to make good the loss sustained by the person who 
has accepted a transfer on the basis of such a certificate but the com¬ 


pany’s liability would not be on the basis of a breach of warranty, Liaifility of 
it would be on the basis of a breach of duty—the duty of a company Company, 
towards the transferee to register the transfer of shares in respect of 
which a ceritficate has been issued. In re Ottos Kopje Diamond Mines, 

(1893). I Ch. 618 at pp. 625 and 628. The measure of damages in such 
a case would be the value of the shares at the date when there is the 
refusal to register the transfer. (Ibid). 

The same principle would apply also to cases where the question 
in dispute is the amount paid up on the shares. In re British Farmers 
Co., 7 Ch. D. 533. 

This rule of estoppel has been so rigidly observed that it has been 
held that where a transferee without notice accepted and acted upon a 
certificate issued by the company, he would not only assert his title 
to the shares as against the company but he would also pass a good 
title to a transferee from himself, even if such transferee has notice of 
irregularity which the transferor had not. (Barrow’s case, 14 Ch. 

432). 


The Law on this matter has been very tersely summarised in 
uckley on Companies in the following terms;—“The original allottee 
^xcept such an allottee as in Parbury’s case, (1896), i Ch. 100 or in 
g v. Ford, (1897), A.C. 156 and (subject to what follows) 

subsequent transferee with notice held the shares as unpaid. 

the with notice who took the shares as paid upon 

® ^ of the certificate issued by the company held the shares as 
*0, and (if Barrow’s case, 14 Ch. D. 432 is right, but not otherwise) by 
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passing through him the title to the shares was purged, so that a 
sub.secjuent transferee, whether with or without notice, held the shares 

as paid." 

The ordinary presumption is that a person who accepts and acts 
upon a certificate issued by a company in the ordinary course of busi¬ 
ness and for valuable consideration with no notice of any irregularity, 
the onus of proving that he had any notice of any irregularity is upon 
the person who asserts that he had notice. In re A. W. Hall < 5 * Co,, 
37 Ch. D. 712. It is however not necessary to show that he had actual 
notice, it would be sufficient to show that there were facts which ought 
to have put him on notice. In re New Chile Gold Co,, (1892), 
W.N. 193. 

30. ( 7 ) The subscribers of the memorandum of a 

comii)any shall be deemed to have agreed to become 
Definition of members of the company, and on its 
“member.” registration shall be entered as 

members in its register of members. 

( 2 ) Every other person who agrees to become a 
member of a company, and whose name is entered in its 
register of members, shall be a member of the company. 

According to this section, members are divided into two categories 
viz. :— {a) 'I'liose wlio are subscribers to the Memorandum and ; (6) those 
who agree to become members and whose names are entered in the 
register of members. Amongst members again there may be different 
classes in different classes of companies. Thus in a company limited 
by shares there ma}' be ordinar}’ shareholders and the preference share¬ 
holders with different rights attached to each class. (See notes under 
section 28). In unlimited companies, such as mutual assurance societies, 
there may be different classes of shareholders viz., (a) members who 
hold shares and are primarily liable for the debts of the society, and (6) 
members such as participating polic^diolders who do not hold shares 
and whose liahilit}’ is of a secondary nature and who may not be liable 
personally at all. See for instance IEins/o«e's Case, 12 Ch, D. p. 239. 
Similarly in the case of companies limited by guarantee there are 
persons who are called ex-officio members and who are not liable at all 
in the event of a winding up. See for instance, In re Premier Under- 
writing Association, (1913) 2 Ch. 81. 

A person who subscribes to a Memorandum is treated as being under 
an obligation to take the number of shares he has signed for in the 
Memorandum, and upon registration his name is to be put upon the 
register. In his case no allotment even is necessary. The failure to 
put his name upon the register in breach of the duty cast upon the 
directors by this section would not relieve him. (Even's case L.R. 2 
Ch.A. 427). As Cord Catrus pointed out the object of making a special 
provision in the Act relating to subscribers is that the public may rely 


members of company 




with confidence on the subscribers of the Memorandum becoming Sec. 30 
members of the compan3^ See also Migotti's Case. 4, Eq. 238. 

In the event of a winding up he would be liable to be put in the 
list of contributories, (In re London & Provincial Consolidated Coal Co., 

5 Ch. D. 525 at p. 530), even though his name is not placed 
on the register of members. 

This liability cannot be surrendered or remitted (Ibid). The only ^ , 

. 1-11 Subscriber s 

case m which such a person could avoid liability would be when liability 

all the shares are allotted to other persons—for in such a case it would 

^ remitted. 

be beyond the competence of the company to perform the contract. 

See TujnelVs case, 29 Ch. D. 421, McKley's case, i Ch. D. 247 ; and in 
the matter of /. H. Chandler & Co., 48 All. 580. A subscriber to a 
duplicate Memorandum which is not filed however is not under any such 
obligation— Imperial Ice v. Munchershan, 13 Bom. 415 ; and Bombay 
National Manufacturing Co. v, Ahmed Bin, 14 Bom. 196. In the case 
of subscribers to the Memorandum the contract is to take the shares Liability is 
from the company and consequently this obligation is not satisfied if the j^^are 
subscriber acquires it from some one other than the company. Migotti s Lom 

^ ^ Company. 

base, 4 Eq. 238, 

It is not however necessary that the shares should be acquired by 
payment in cash. So long as shares are acquired from the company 
either for cash or for other valuable consideration such as services etc., 
it would be sufficient. Forbes Judd's case, 5 Ch. A. 270 ; and Jones 
case, 6 Ch.A. 48, An allotment to him as nominee of another person 
of shares which the other person has paid for is not sufficient. 

Frasers' case, 28 L.T. 158. But see Lord Selborne’s judgment in 
Flent's case, 8 Ch. Ap. 768 at p. 777, where shares taken by A from his 
debtor B who obtained them as fully paid in the name of A in full 
satisfaction of his (B's) dues from the company, was held sufficient. 

The liability to take the shares is unaffected by delay and will be 
enforced even after the company has gone into liquidation. Tooth's 
19 l.T. 599 ; and Levick's case, 23 L.T. 838. If the subscriber 
subsequently applies for and obtains a greater number of shares he will 
be entitled to treat such acquisition of shares as a satisfaction of his 
liability under the Memorandum. Gilman s case, 31 Ch. D. 420. 

Under the second class come persons who have agreed to become Persons who 

Members and whose names are entered on the register o mem ers. become 
Until therefore the name of such a person is entered on the register he members, 
'toes not become a member. It is a condition precedent. Tufnell s 
29 Ch. D. 421 at 445. Before his name is actually on the register, 
tbe contract to take the shares can be rescinded by mutual consen 
between him and the company. Nicol's case (2), 29 Ch. D. 421 a 

P-444. 

distinguished from the subscribers to the Memorandum in the 
of this class the agreement to take the shares has to be proved, 
bis is always a mixed question of law and fact. 


Liability 
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In order to constitute an agreement it has got to be proved, {a) that 
then* was an application verbal or in writing, (b) that the application 
(which is the olf-r) has been accepted, and (c) that such acceptance has 
been communicated to the applicant. 

The simplest form of agreement to become a member, is an appli¬ 
cation for allotment of shares. The application generally is in writing 
but an application may be made verbally. Bloxam’s case, 33 Beay. 
529 ; Levita’s case, L.R. 3 Ch. App. 36 ; and In re Olympic Fire etc. 
Reinsurance Co., (1920) i Ch. 582. An application for shares is merely 
an offer and can like other offers be withdrawn before acceptance. 
Such withdrawal again may be made verbally or in writing. Truman's 
case, (1894) 3 Ch. 272. But an application need not be made by the 
member himself—an application may be made by an agent duly 
authorized in that behalf. In re Hannan’s Empress Co., (1896) 2 Ch. 
643 ; and Hindley’s case, (1896) 2 Ch. 121. It may similarly be made to 
an agent of the company. Moiilal v. Thakorelal, 36 Bom. 557. 

1 he application for shares being the offer or proposal, before there 
is a contract, it must be accepted. Before the acceptance is communi¬ 
cated it may be withdrawn. In re Olympic etc. Reinsurance Co., Ld., 
(1920) 2 Ch. 341 at p. 349. 

As was pointed out by Lord Cairns, L. C., in Pellatt's case, 2 Ch. 
App. 527 at p. 535, it is not obligatory for a company to allow every 
applicant to have shares in the company and therefore acceptance of an 
application is essential. The acceptance of the offer by an applicant 
to purchase shares is generally made by allotment to him of the shares 
asked for, or a smaller number. 

An allotment need not be made of any specific shares. What is 
necessary is that as against an application a certain number of shares 
should be appropriated. Per Chitty, J. in NicoVs case, 29 Ch. D. 421 
at p. 426. Spitzel v. Chinese Corporation, 80 L.T. 347 at p. 351. An 
allotment in response to an application is equivalent to acceptance of 
the offer to take shares but an allotment made in anticipation of applica¬ 
tion is nothing but an olfer, Malam v. Hitchens, (1894) 3 Ch. 578 at 
p. 582. 


Allotments 
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made. 
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An allotment unless it is otherwise provided for by the Articles, 

has got to be made by the directors at a regular meeting of a Board duly 

constituted. Homer Dhlrict etc. Mines, 39 Ch. D. 546 ; Haycraft Gold 

Reduction & Mining Co., (1900) 2 Ch. 230 ; and In re Portuguese Con- 

solidated Copper Mines Co., 42 Ch. D. 160. If however tliere is an 

invalid allotment it may be cured if it is ratified within a reasonable 

time and before the applicant repudiates the shares allotted on the 

ground of invalidity. In re Portuguese Consolidated Copper Mines. 
Exparte Badman, 45 Ch. D. 16. 


Mere allotment however is not sufficient—notice of allotment must 
be jiroved. Keidpalh-s case, ir Kq. 86 ; and Gunn’s case, 3 Ch. App. 40. 
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Notice need not be given in writing. It may be given verbally. It is 
not even necessary to prove direct notice. It is sufficient if it can be 
proved that he had notice in fact, and conduct showing the probability 
of knowledge is sufficient. Motilal (S.R,B.) v. Thakorclal Chimanlal, 
36 Bom. 557. Thus the demand by the company of call money or the 
execution of a transfer by the allottee or the attendance of meetings by 
the allottee is sufficient. Forget v. Cement Products of Canada, (iQi'b) 
W.N. 259 ; and Crawley's case, 4 Ch. App. 322. In short anything 
which goes to bring home to the applicant the fact that company had 
accepted the offer is sufficient. Gunns' Case, 3 Ch. App. 40 ; Land 
Shipping Co., 18 L.T. 786 ; and Brown & Tucker's cases, 25 L.T. 
p. 654. 

An allotment of shares which is intended to be the acceptance of 
an offer to take shares must be made within a reasonable time, as other¬ 
wise the applicant may refuse to accept the shares. Ramsgate Victoria 
Hotel Co. v. Montefiore, 35 L.J. Ex. go. 

What is reasonable time must depend on the circumstances of each 
case. Where an allottee wants to repudiate an allotment on the ground 
of delay he must repudiate it promptly. If he fails to repudiate it 
and the company goes into liquidation he will be bound. In re Land 
Loan etc. Co, of South Africa, 33 W.R. 450. 

As to how notice should be communicated, the law is the same as 
in the case of the acceptance of an offer in regard to a contract. The 
acceptance may be communicated through post and in fact where 
an application is in the usual form the law implies an authority by the 
applicant of the adoption of the post as a medium of communica¬ 
tion : Household Fire etc. Insurance Co. v. Grant, 4 Ex. D. 216, 218 ; 
and Henthorn v. Fraser, (1892) 2 Ch. 27, and therefore the acceptance 
is complete as soon as the letter i's posted. Harris' case, 7 Ch. App. 
587. The letter must however be addressed to the applicant or to his 
agent. Hehh's case, 4 Eq. 9. 

In the case of a conditional application for shares, unless the condi¬ 
tion is accepted there is no contract by a mere allotment. It is other¬ 
wise however, if the condition precedent is waived ; see Wood's case, 

3 De G, & J. 85 : Rankin v. Hop & Malt Exchange Co., 20 L.T. 
207 ; Simpson v. Heatons Steel Co., 23 L.T. 510 ; and Indian Merchants 
Bank Ltd. v. Jogindra Sing, A.I.R. (1928) Lahore, 234 ; or where the 
condition is not a condition precedent but is a collateral one. Elkington s 
case, 2 Ch. App. 511 ; and Fishers' case, 31 Ch. D. 120. Similarly if 
the allotment is conditional then that amounts to a conditional acceptance 
of the offer and there will be no contract. Jackson v. Tarquand, 4 H.L. 
(Ex. Ir. App.) 305 ; Beck's case, 9 Ch. App. 392 ; and Pentelows' case, 

4 Ch. App. 178. 
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Any person competent to enter into an agreement can be a member. 
Thus a corporation can be a member if it is competent for it to hold 
shares under its constitution. Bath’s case, 8 Ch. D. 334 ; and Exparie 
Contract Corporation v. Barned’s Banking Company, 3 Ch. App. 105. 

Although under the General Clauses Act a person includes a firm, 
it is doubtful if a firm as such can be a member, considering that a firm 
iias no legal existence in law. As a matter of fact the Courts in England 
ha\'e held thal if shares are transferred to a firm as such, the company 
can refuse registration of such a transfer. In re Vagliano Anthracite 
Collieries, (iqio) W.N. 187. If however, the name of the firm is by any 
chance entered, the partners become members. Weikersheim’s case, 
8 Ch App. 831. 

In England it has been held that an infant can become a member 
of a company and that he can acquire the shares cither as a subscriber 
to the Memorandum or by application. In re Laxon & Co., {1892) 
3 Ch. 555 : In re Nassau Phosphate Co., 2 Ch. D. 610 ; and Lurns- 
dens case. 4 Ch. App. 31. In the last named case the decision went 
on the ground that the Act requires seven persons to sign the Memoran¬ 
dum of Association and that an infant was a person. With all respect 
to the learned Judges the test is not whether an infant is a person, 
but whether he is a person who is competent to enter into an agreement. 
In I’higland an infant’s contract is merely voidable but in India it is 
void. Here in India an infant is under a disability and cannot enter into 
a contract, Mohori Bibce v. Dhurmodas Chose, 30 I.A. 114. 


In India therefore at any rate, an infant cannot become a member. 
The only exception possibly would be the case where he becomes entitled 
to it by operation of law, as for instance by inheritance. In a Bombay 
case governed by the Act of 1882, /« re Credit Bank of India Ltd., 
Fazulbhoy v. The Credit Bank of India, 39 Bom. 331, the learned 
Chief Justice held that as the words Used were ‘Tias contracted with the 
company” it was comjietent for an infant to be a member. He also 
based his judgment on the provisions of clause 45 of Table “A”. It is 
difficult to follow what the learned Chief Justice meant by the words 
"every agreement is not a contract.” A man in order to become a 


member must agree to become a member (i.e.) he must agree with the 
company to ac(]uire shares. What is the agreement he must enter 
into? It is an agreement to ac<]uire shares. Why and how is it differ¬ 
ent from a contract? Besides it is equally difficult to follow the bearing 
of clause 45 of table "A” on the matter. This decision does not appear 

to have been followed in any subsequent decision and does not appear 
to be good law. 

E\'en in I’.ngland it lias been held that where shares are transferred 
to an infant, the company can apply to have the transfer set aside. 
Symons case. 3 Ch. App. 298 ; and Goor//^s case, 8 Ch. App. 266. The 
infant ma}' also re])udiate it in which case the transferor may be 
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restored to the list. Castello s case, 8 Eq. 504 ; and Capper's case, 3 Ch. Sec. 30 
-^PP* 45 ^- The transferor would of course escape being brought back 
to the list if the infant on attaining majority accepted it or did not 
repudiate it or if he has transferred his shares to an adult. Until the 
infant repudiates it, he will be treated as a shareholder and be subject 
to all its liabilities such as payment ot calls, etc. Cork & Bandon Ry, Co. 

V. Cazenove, (1847) 10 Q.B. 935 ; and N. W. Ry. v. McMichael, 5 Ex. 

114. Similarly a Director allotting a share knowingly to an infant has 
been held to have been guilty of misfeasance. In re Crenver & Wheal 
etc. Mining Co., 8 Ch. A. 45. As has been submitted above, these 
English decisions are all based upon the principle that a minor's contract 
is not void but is voidable. The law in India being otherwise those 
cases, it is submitted, cannot be regarded as authorities here for the 
propositions they lay down. 

On the same principle a lunatic cannot also become a member. Lunatics. 

The mere placing of a person's name in the Register is not sufficient Persons 
to constitute him a member. In order to constitute a person a member, 
not only must his name be on the register, but there must be an the list as 
agreement by him to become a member, or what is tantamount to the 
same thing an agreement to take shares. Thus in a case where a person 
agreed to act as a director but before the period of acquiring the 
qualification shares expired, he resigned and the company entered his 
name in the register as a member in respect of his qualification shares ; Wrong 
the Courts held that he was not a member and that he could compel allotment, 
the company to take his name off the register. Salisbury-Johnes' case, 

(1894) 3 Ch. 356. Similarly where notwithstanding the withdrawal of 
his offer a man was allotted shares and his name was put on the 
register—that was held to be of no effect and his name was taken off. 

Truman's case, (1894) 3 Ch. 272. Again a person who has been 
wrongly entered in the register as a transferee does not thereby become 
a member and has a similar remedy available to him. CartmelVs case, 

9 Ch. App. 691 ; and Heritage's case, 9 Eq. 5. 

The above are all cases where the company wrongfully places a 
person s name on the register. There may and often are cases where 
a person agrees to become a member and then tries to resile from the Agreement 
agreement. In such a case it is open to the company to have 
the agreement specifically performed. Oriental Inland Steam Co. can be 

V. Briggs, 31 L.J. Ch. 241 ; and Odessa Tramways Co. v. performed! 

Mendel, 8 Ch. D. 235. A similar remedy is available to a 

person to whom a company after agreeing to allot shares 
refuses to do so, unless by the time the action is commenced, all the 
shares have been disposed of, in which case the plaintiff s only remedy 
^ould be to obtain damages on the basis of a breach of the contract. 

^^guson V. Wilson, 2 Ch, App. 77- 

12 
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An agreement to become a member is like all other contracts liable 
to be avoided if it has been brought about by misrepresentation. These 
cases will be dealt with in the notes under Sec. 93. The only case in 
which such a remedy is not available is where the person trying to 
avoid liability is a subscriber to the Memorandum. See In re Metal 
Constitue 7 its Ltd,, Lord Ltirgaris case, (1902) i Ch. 707. In this case 
Buckley, J., in discussing the position of a signatory to the Memorandum 
observed as follows at p. 710: — 


"The contract effected by signature of the Memorandum and regis¬ 
tration of the company is not merely a contract created between the 
subscriber and the company. It is a contract whose existence is the 
basis of the creation of the Corporation as one of the contracting parties, 
and every other person who becomes a member becomes such on the 
footing that that contract exists * * * *. In the present case no allotment 
of the shares to Lord Lurgan was necessary. His signature to the 
Memorandum of Association made him on registration a member of the 
company, and bound him not only in favour of the company, but in 
favour of every other person who became a member of the company. 
Therefore on the law the applicant must fail." 


Can a 
subsc filler 
hav'c locus 
perii- 
tentia* ? 


If before registration of the Memorandum the Articles arc changed 
a person who has signed the application for shares ma}^ become freed 
from his obligation to take the shares. Felgate's case, 2 Dc. G. J. & S. 
456, He will however, still remain bound to take the shares if after 
registration the alteration is made by a special resolution. Lyon*s case, 
35 Beav. 646. 

Questions sometimes arise as to whether a person who signs the 
Memorandum of Association can withdraw from the position before the 
Memorandum is actually registered. In other words whether he has 
what is called a locus peniicntiae uptill such time as the registration is 
not actually effected. Jessel, M. R., in the case of Duke's case, (1876) 
I Ch. D. (>20 appears to have answered the (juestion in the affirmative. 
His dictum was attemptecl to b(‘ explained away in the case of In re 
Machine Exchange i o.. Limited, 12 Boin. 311 at p. 316 and the question 
was answered iti the negativ('. The reasoning in this judgment is not 
at all con\'incing. 


31 . 


Register of members. 


culars: 


(/) Evcia’ coiTi])any shall keep in one or more 

hooks a register of its membei's, and 
enter therein the following parti- 


(f) the names and addresses, and the occupations, 

if an^', of the members and. in the case of a 
company having a share capital, a statement 
of the shares held by each member, distin¬ 
guishing each share by its number, and of the 
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aiTiount paid or agreed to be considered as 
paid on the shares of each member; 

{ii) the date at which each person was entered in the 

register as a member; 

{iti) the date at which any person ceased to be a 

member. 

(2) If a company makes default in complying with 
the requirements of this section it shall be liable to a fine 
not exceeding fifty rupees for every day during which the 
default continues; and every ofificer of the company who 

knowingly and wilfully authorises or permits the default 
shall be liable to the like penalty. 


This is one of the books which every company must keep. Apart Register of 
from the particulars which are mentioned in the section, unless the rnembers. 
register is indexed, the company has to maintain an index of members. 

(Vide Sec. 31A introduced by the Amending Act of 1936). The register 
of members as also the index of members is under the Act to be kept 
at the registered office of the company ; and except when it is closed 
under the provisions of the Act, and subject to reasonable restrictions, 
it is to be kept open to inspection by any member gratis and by an 
outsider, on payment of a fee of one rupee for at least two hours a 
(Vide Sec. 36.). The inspecting person may, while inspecting 
uiake extracts therefrom. There is a penalty imposed under the Act 
in the shape of a daily fine of not more than Rs. 50/- for not keeping 
a proper register. 


The register of members plays an important part in the case of 
joint holders of shares. In the case of joint holders, it is the right of 
the company to determine whose name shall be entered first. This is 
^^ry important as the Articles usually provide that the person whose 
name is entered first has the right to attend at meetings and vote 
therein on behalf of the joint holders. In re T. H, Saunders & Co. Ltd., 
(1908) I Ch. 415 at page 423. In the case of joint holders as was 
observed by Warrington, J., in the last mentioned case the company 
cannot however ignore any arrangement made by the joint holders 
se. The learned Judge thus observed—"It seems to me that the 
]omt holders of shares are entitled to arrange amongst themselves which 
of them shall stand first on the register of members and exercise on 
behalf of all the rights of voting which belongs to them collectively.’’ 
fo a proper case, the Court acting in exercise of its powers of rectifica- 
f'on will direct the names of joint holders to be so recorded as "not to 
prevent a fair and reasonable exercise by the members of the rights of 
oininion in their own property, consistent with the constitution of the 
^“nipany of which they are the principal corporators’’. Burns v. 


Entry 
in case 
of Joint 
Holders. 


Joint 

holders 

can 

arrange 

amongst 

them¬ 

selves. 


^ens Dynamo Works, (1919) i Ch. 225 at p. 231. 
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Nc'cessu'iry 
lor iii- 
lormiition 
of persons 
(Icalinf,? 
uitn 

compa n y. 


Wliat (lio 
Register of 
Memlx-rs 
should 
contain. 


A moil nt 
paid or 
agreed to 
f)(r paid or 
agreed to lie 
considerecl 
as pai<l. 


I low ran a 
man icase 
to he a 
iiH'inl ler. 


Before the passing of the Bodies Corporate Joint Tenancy Act of 
1899 a company could not be compelled to register a transfer to a 
corporation and to an individual jointly. See Law Guarantee Society 
V. Bank of England, 24 Q.B.D. p. 408. 

In the absence of provision to the contrary in the articles, the 
survi\ors of registered joint holders are alone liable upon and entitled 
to the shares. Maxwell's Case, (1875) L.R. 20 Eq. 585. The register 
of members is also important in the sense that it is prima facie evidence 
of the matters which are under the provisions of this section to be 
inserted therein. One of the commonest uses made of the register of 
members is to prove prima facie the fact that a person whose name is 
borne on the register is a member. 

The provisions for the keeping of a register of members and for 
allowing facilities to the public to inspect it was made by the Legis¬ 
lature (as was pointed out by Lord Cranworth in Oakes v. Tarquand, 
L.R. 2 H.L. 325 at 366/67) in order to provide some means by which 
outsiders dealing with the company would be able to know whom 
and what they might trust. The register would give amongst 
other things an idea of the uncalled capital which is one of the chief 
assets of a company. On this principle a person who disputes that he 
holds shares in the company should not allow his name to remain on 
the register, as this would be tantamount to holding out to the world 
that he is a shareholder. If he claims to have a right to have his 
name removed on some ground or other he must exercise that right 
I)romptly or else he would forfeit it. See observations of Baggalay, L. J., 
in In re Scottish Petroleum Co., 23 Ch.D. 413 at p. 434. 

Under clause (i) not only the name, address and occupation of 
every member have to be recorded along with the number of shares held 
by each, but the amount paid up or agreed to be considered as paid 
up has also got to be recorded. 

UiKler this heading it is compulsory for the company to state in 
* 

tile register where moiuy is not paid but shares are paid for, in moneys 
worth, the e.xtent of such moneys worth. See Anglesea Colliery Co.^ 2 
E(|. 379. 


Clause (m) p^o^■ides that the register must record the date when a 
person ceases to he a (p.einher. Under the Statute a person may cease to 
be a member in I'arious leavs, viz.: — 


(i) By transferring his share to another person. It must however 
be noted tliat the tran.sferor does not cease to be a member until the 
transferi'c gets his name registered. It is onl}^ when the transferee’s 

name is registered Hint the transferor’s name is removed from the* 
register. 


(2) By his shares being forfeited. 
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(3) death jolloiijed by the registration of the shares in the name 
of his legal representatives or of any other person under a transfer from 
his Executors or Administrators. 

(4) By surrender of shares. Surrender of shares is allowable only 
in cases where the shareholder cannot pay, Per Lord Justice James 
in Hope v. International Financial Society, 4 Ch. D. 327 at 336. See 
also In re Dronfield Silksione Coal Co., 17 Ch. D. 76 ; and Trevor v. 
Whitivorth, 12 A.C. 409. 

(5) rescission of the contract to take shares on the ground of 
misrepresentation or fraud. 

By clause (iii) under whichever of the above grounds the member 
may cease to be one, the fact has got to be recorded in the register. 
See Boord v. African Consolidated etc. Co., (1898)1 Ch. 59 ^* 

31A. ( 7 ) Everv company having more than fifty 

members shall, unless the register of members is in such 

Index of members of u form US to consUtutc in itself an 

company. indcx, keep an index of the names of 

the members of the company and shall within fourteen 
days after the date on which any alteration is made in the 
register of members make any necessary alteration in the 
index. 

( 2 ) The index, which may be in the form of a card 
index, shall in respect of each member contain a sufficient 
indication to enable the account of that member in the 
register to be readily found. 

C?) If default is made in complying with this section, 
the company and every officer of the company who is 
knowingly and wilfully in default shall be liable to a fine 
not exceeding fifty rupees. 

Notes of changes. This is a new section added by section 14 of the 
Amending Act of 1936. 

It ' 'follows section 96 of the English Act in requiring an index of the 
names of members of a company in certain cases*'— Notes on Clauses. 

32. (j) Every companj^ having a share capital shall 

within eighteen months from its incorporation and there- 

^ Annual list of mem- uftcT oHce at least in every year make 
bers and summary, ^ Qf aH persoiis who, on the day 01 

the first or onlv ordinar}^ general meeting in the year are 
members of the company, and of all persons who have 
ceased to be members since the date of the last return or 
(in the case of the first return) of the incorporation of the 

company. 

(2) The list shall state the names, addresses, and 
occupations of all the past and present members therein 
mentioned, and the number of shares held by each of the 






Sec. 52 

4 

» 


\ 


I 


existing members at the date of the return, specifymg 
shares transferred since the date of the last return or (in 
the case of the first return) of the incorporation of the 
comj^any by persons who are still members and persons 
who have ceased to be members respectively and the dates 
of registration of the transfers, and shall contain a 
summary distinguishing between shares issued for cash 
and shares issued at fully' or partly paid up otherwise than 
in cash, and specifying the following particulars: — 

(rt) the amount of the share capital of the company, 

and the number of the shares into which it is 
divided; 

(b) the number of shares taken from the commence¬ 

ment of the company^ up to the date of the 
return; 

(c) the amount called up on each share; 

(d) the total amount of calls received; 

(e) the total amount of calls unpaid; 

(f) the total amount of the sums (if any) paid by 

way’ of commission in respect of any shares 
or debentures, or allowed by way of discount 
in respect of any shares or debentures, since 
the date of the last return, or so much thereof 
as has not been written off at the date of the 
return; 

(g) the total number of shares forfeited; 

{h) the total amount of shares or stock for which 

shaie-wai rants are outstanding at the date 
of the return; 

(i) the total amount of share-warrants issued and 

surrendered respectively since the date of the 
last return; 

{k) the number of shares or amount of stock com- 

ju'ised in each share-warrant; 

J) Ihf" names and addresses of the persons who at 

(he date of the return are the directors of the 




coiTijrany' and of the persons (if any) who 
at the said date are the managers or 
managing agents of the company, and the 
changes in tJie personnel of the directors, 
managers and managing agents since the last 
return together with the dates on which they 
took place; and 


o total amount of debt due from the company 
in respect of all mortgages and charges which 
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are required to be registered with the regis 
trar under this Act. 


(,?/ The above list and summary shall be contained in 
a separate part of the register of members and shall be 
completed within twenty-one days after the day of the 
first or only ordinary general mee'ting in the year, and the 
company shall forthwith file with the registrar a copy 
signed by a director or by the manager or the secretary 
of the company, together with a certificate from such 
director, manager or secretar 3 / that the list and summary 
state the facts as the^/ stood on the da\' afoi'esaid. 


(4) A private company shall send with the annual 
return required by subsection (i) a certificate signed by 
a director or other officer of the company that the company 
has not, since the date of the last reiiirn or, in the case of 
a first return, since the date of the incorporation of the 
company, issued any invitation to the public to subscribe 
for any shares or debentures of the company, and where 
the annual return discloses the fact that the number of 
members of the company exceeds fifty, also a certificate 
so signed that the excess consists vnholly of persons who 
under sub-clause (b) of clause 13 of sub-section (r) of 
section 2 are not to be included in reckoning the number 

of fifty. 

m (-5) If a company makes default in complying with 
the requirements of this section, it shall be liable to a fine 
not exceeding fifty rupees for every da\^ during which the 
default continues, and every officer of the company who 

^^^^ingly and wilfulK" authorises or permits the default 
shall be liable to the like penalty. 


Not 


es of 


changes. Re: subsection (/)—The words “within eighteen 
*^onths from its incorporation and thereafter" have been added after the 
"ord shall/ by section 13 {a) of the Amending Act of 1936. 

■ sub-section {z) clause (/)—The words “in resi>ect of any shares or 


“in respect of any deben- 
italics at the end have been added by section 


^ritures ' have been substituted for the words 

"ords in ital 

^ ( ) (i) of the Amending Act. 

for (2) clause (il—The words in italics have been substituted 

T words “the managers of the company" by section 15 [h) (n) of the 
^ii»ending Act of 1936. 

for ^^b-section (5)—The words “twenty-one days" have been substituted 

the Words “seven days" by section 13 (c) of the Amending Act of 1936. 
f ^^b-section (4)—This is a new sub-section inserted by section 13 (d) 

® Amending Act of 1936. 

^ sub-section (5)—The old sub-section (4) has now been re-numbered 

section (3) by section 15 {d) of the Amending Act of 1936. 


Sec. 
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An nual 
list and 
summary. 


Wluit is a 
substa ntial 
coinpli.uK <■. 


"Sub-section (i) of section 32 does not clearly show when the first list 
of members is to be prepared if a company is incorporated towards the end 
of a year. The words "first or only ordinary general meeting" have also 
given rise to confusion. The amendment is designed to remove this uncer- 
taintv' and confusion "—Notes on clauses. The Select Committee recommended 
some changes in the Bill in the following terms:—"The principal changes made 
extend the time for the preparation and submission of the first return required 
under the section, provdde for the inclusion of some additional items in the 
summary, and incorporate the provisions of section III of the English Act 
relating to private companies." 


Under this section as amended by the Amending Act of 1936 every 
company must make out and file an annual list of the members and 
summary once in every year. But so far as the first of such lists is 
concerned, under the Amended Act, the company must prepare and file 
it within 18 months from the date of incorporation. The list is to 
contain the names of all persons who on the date of the first general 
meeting in the year are members of the company and of all persons 
who have since the date of the last return ceased to be members. 
Against the names of each of these members is to be given his address 
and occupation, the number of shares held by him. There is also 
required to be given a summary distinguishing between shares issued 
in cash and shares issued as fully paid or partly paid up. The matters 
specified in sub-section 2{a) to (m) are to be given in the summary. 
The filing of this list and summary is compulsory for every compan3^ 
This list and summary is to be made out and recorded in a separate 
part of the register of members and is to be completed within 21 
days after the date when the first ordinary general meeting of the com¬ 
pany is held. 

Under the Amended Act a private company has to send along 
with the annual return a certificate signed by a director or other officer 
of the company certifying that {a) no invitation to the public had been 
issued since the date of incorporation for any shares or debentures of 
the company, and (b) that the total number of shareholders do not exceed 
50 excluding persons who are by sub-clause (6) of clause 13 of sub-section 
I of Sec. 2. of the Act are entitled to he excluded from the total number. 

The list and summary must be substantially true. It is not a suffi- 
( ient compliance witli the provisions of the section to submit a document 
which merely purports to comply with the particulars required under 
this section. If any of the statements is alleged to be untrue the 
Courts can go into the question of the falsity or truth of the allega¬ 
tions. But the question of nicety as to title to the shares or of rights 
to be on the register cannot be gone into on a summary prosecution 
to be initiated under this section. In such cases the Court ought to 
accept the company's register as conclusive. In re Briton Medical and 
General Life Association, 39 Ch. D. 61. 



ANNUAL LIST AND SUMMARY 


97 


It is the duty of the company and its directors to forward the Sec. 32 
summary to the Registrar. Failure to send it amounts to a prima facie 
breach of the duty imposed under this section for which all the ineffective 
directors and officers are punishable. Reg v. Tyler, (1891) 2 Q.B. 588 defences 

at p. 592 ; and Devendranath v. Registrar, 45 Cal. 490. It is no defence prosecution 
to say that compliance with the provisions of this section was impossible, default. 
(e.g.) owing to general meeting not having been held. Gibson v. 

Barton, 10 Q.B. cases 329 ; Edmonds v. Foster, 45 L.J. M.C. 41 ; and 
Park V. Lawton, (1911) i K.B. 588. In order to sustain a conviction 
under this section it is sufficient to prove (a) that there has been default 
and (6) that the person prosecuted is a director or officer who wilfully 
or knowingly authorized or permitted it. Bailavdas v. Mohojilal, 39 
C.W.N. 452. If however the default was unintentional and due to 
inadvertence it is not punishable. Sundardas v. Emperor, A.I.R. 

1929 Lahore, 836. Defacto directors and managers are also liable. 

Totaram v. Emperor, 34 I.C. 262. 


33. No notice of any trust, expressed, implied or 

Trusts not to be en- constructive, shall be entered on the 
tered on register. rcgistcr, or be receivable by the 

registrar. 

This section as explained by Lord Coleridge, C. J., in In re Perkins, Company 
24 Q.B.D. 613 embodies the well recognized principle that companies nJtice 

have no concern with the relations between trustees and their cestui que of Trusts. 

trust in respect of shares of a company. If a trustee is on the company's 
register as a holder of shares the relations which he ma}^ have with 
some other person in respect of the shares are matters of which company 
can take no notice. The company can only look to the man whose name 
is on the register even if it has knowledge that the member is a trustee. 

Chapman and Banker's case, L.R. 3 Eq. 361. It relieves the company 
horn the duty of taking any notice of any trust, express, implied or cons¬ 
tructive, or of making any entries in the register of members of a com¬ 
pany. It also enjoins a bar on any such notice being received by the 
l^egistrar of Joint Stock Companies either. The company is thus cannot 
relieved of the duty of making enquiries as to any trust, and it is relieved 
from all responsibilities for registering a transfer which may be bad for 
reason of any breach of trust. Simpson v. Molsons Bank, (1895) A.C. 

270 at p. 279. Thus in a case where an executor who was registered 
the owner of shares, executed a transfer of shares held by him but 
later on asked the company not to register the transfer on the ground 
that it amounted to a breach of trust on his part, the Court held that 
the company could not take any notice of the alleged breach of trust 
and that the transferee was entitled to get his name registered. Grundy 
V. Briggs^ {1910) I Ch. 444. 

At one time it was held that the effect of this section was to enable 
the company to ignore notices of all equitable interests in shares. Thus 
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Sec, 35 

( ompany 

cannot 

ignore 

notice of 

e(juitable 

interests. 


ill the case of Societe Generale De Paris v. Tramways Union Co., Lid., 
14 Q.B.D. p. 424, Lindley, L. J., in course of his judgment observed 
at pp. 451-453 as follows: — 


"If a shareholder in a company governed by the Companies Act, 
1862, does not transfer his shares, but agrees to transfer them or to 
hold them upon trust for another, either absolutely or by way of 
security, there can be no doubt as to the validity of the agreement, 
nor as to the effect of it as between the parties to it. As between 
them the agreement or trust can be enforced ; but as regards the 
company, the shareholder on the register remains shareholder still. 
He is the person to exercise the rights of a shareholder,—for example, 
to vote as such, to receive dividends as such, and to transfer the 
shares. On the other hand, he, and he alone, is liable for the calls 
and to be put on the list of contributories if the company is wound 
up. The person having the beneficial interest in the shares has, 
as against the company, no rights to them ; he has as against the 
company no right to have them registered in his own name, 

.Sec. 30 of the Companies Act, 1862, 

seems expressly intended to exonerate them from an^^ such duty. 

I'hat section enacts.In the face of this enactment 

it is difficult to hold that companies are bound to pay any attention 
to notices of equitable interests in shares. They are to be kept off 
the register." 

This judgment was affirmed on appeal in Societe Generale de Paris 
V. Walker, ii A.C. 20. These observations were held to have gone too 
far. See Bradford & Co. v. Briggs etc. Co., 12 A.C. 29. And the 
trend of legal decisions now is to hold that this section and similar 
pro\isions in the Articles of Association of companies do not relieve 
tile company from the obligation of taking notice of equitable interests 
in sliares, specially in those cases where the company sees fit to deal 
with the shares for its own benefit. In such a case the company is 
liable to be affected with notice of any equitable interest which a third 
party communicated to it. Rainford v. James Keith & Blackman 
Co., Ltd., (1Q05) 2 Ch. 147 at p. 161. 


I hus it has been held that a compan^^ which with notice of a fact 
that a sharehokh r is not the beneficial owner of the shares, makes 
ad\'ances or gives credit to the shareholder is not entitled to ignore it. 
See Mackercth v. Wigan Coal and Iron Co. Limited, (1916) 2 Ch. 293. 
Mr. Justice Peterson in tliis case dealing with the effect of the allied 
section in the English Companies Consolidation Act 1908, says at 
])p. 301-303 thus: — 

"Tor the companies it was argued that under Sec. 27 of the 
Act of 1908, and the Articles of Association, no notice of any 
equitable interest or trust can affect the company in any way, and 
that, as the notice of the trust in the present case, which the company 
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in fact received, must be treated as non-existent, or at least ineffectual, Sec, 33 
the lien which is conferred by the Articles is operative. The argument 
reads far ; for it would follow that, if a trustee of shares in a company 
informed the company that he held the shares for the benefit of other 
persons, and that he had not as against his ccstiii que tviist any power 
of mortgaging them for his own benefit, he could 3'et effectually charge 
them to the company as securit}^ for money lent to him by the com¬ 
pany, . I am therefore of opinion that Sec. 27 of 

the Act of 1908 and Article 9 of the Articles of Association do not 
protect a company which, on the face of notice that the shareholder 
is not the beneficial owner of the shares, makes advances or gives credit 
to the shareholder.’' 


Though as between the company and the shareholder the company 
may ignore notice of any trust that does not mean, however, that in an 
action between the trustee and the cestui que trust the question cannot 
be considered. Dharwar Bank Ltd. v. Mahomed Hayat, 33 Bom. L.R. 
250. See also Shropshire Union Railway etc, v. The Queen, 7 H. L. 
496 ; and Great Eastern Railway Co. v. Turner, 8 Ch. App. 149. 

This section has been held not to exclude the application of the 
principle of Hopkinson v. Roll, 9 H.L.C. (dark), 514. Thus in a case 
where notice was given that a security had been created on certain 
shares in favour of an outsider the company was held to be postponed 
in point of priority to such outsider, in respect of moneys advanced to 
the shareholder after receipt of such notice. Bradford Banking Co. 
V. Briggs, Son & Co., 12 A.C. 29. 


Principle 
of this 
section 
does not 
alfect con¬ 
siderations 
between 
Trustees 
and centiii 
que trust. 


Where notice is received by the company of any objection to a 
transfer on the ground of a breach of trust or anything of a similar 
nature the proper course for the company is to give notice to the objector 
that unless within a limited time he takes legal proceedings to prevent 
the company from registering the transfer, the company would register 
the transfer. Gnmdy v. Briggs, (1910) i Ch. 444 at 449. 

A company will be treated to have got notice only when express 
notice is given, the principle of constructive notice would not be applica- 
Thus where a probate with a copy of the will was produced before 
the company in support of an application by the executors named in 
the Will to be recorded as owners of the shares, it was held that notijee 
ot the probate did not mean that the company would be deemed to have 
notice of the contents of the Will or of the Trusts contained therein. 

(ibid). 


Proper 
course for 
Company 
when 
notice is 
received. 


Express 
notice is 
necessary. 
Construc¬ 
tive notice 
is not 
sufficient. 


In the case of a person who holds shares as a trustee, as between Liabilities 
himself and the company, he is the shareholder and he is as such liable 

all payments and obligations. Exparte Bugg, 12 L.T. 696. He 
personally liable, although he is entitled to an indemnity from the 
que trust. James etc. v. May & West etc.. 6 H.L. 328 ; Hughes- 
»aUett V. Indian Mammoth Gold Mines Co.. 22 Ch. D. 561 i and 
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Sec. 33 Hemming v. Maddick, 7 Ch, App. 395. Although the cestui que trust 

cannot be placed on the list as a contributory in the event of the com¬ 
pany being wound up, the company may be subrogated to the right of 
indemnity which the trustee has. British Nation Association, 8 Ch. D. 
708 ; and Massey v. Allen, 9 Ch. D. 164. 


34. ( 7 ) An application for the registration of the 

^ . transfer of shares in a company may 

Transfer of shares. ' t ^ ^ 

the transferee, provided that where such application is 
made by the transferor no registration shall in the case of 
partly paid shares be effected unless the company gives 
notice of the application to the transferee and subject to 
the provisions of sub-section (4) the company shall, unless 
objection is made by the transferee within two weeks from 
the date of receipt of the notice, enter in its register of 
members the name of the tra^tsferee in the same manner 
and subject to the same conditions as if the application for 
registration loas made by the transferee. 


be made either by the transferor or 


{2) For the purposes of sub-section ( 7 ) notice to the 
transferee shall be deemed to have been duly given if 
despatched by prepaid post to the transferee at the address 
given in the instrument of transfer and shall be deemed to 
have been delivered, in the ordinary course of post, 

(3) shall not be laiojful for the company to register 
a transfer of shares in or debentures of the company unless 
the proper instrument of transfer duly stamped and 
exentled by the transferor a?td the transferee has been 
delivered to the company along with the scrip : 

Provided that, inhere it is proved to the satisfaction of 

the directors of the company that an instrument of transfer 

signed by the transferor and transferee has been lost, the 

company may, if the directors think fit, on an application 

in writing made by the transferee and bearing the stamp 

required by an instrument of transfer, register the transfer 

on such terms as to indemnity as the directors may think 
fit. 


{4) If a company refuses to register the transfer of any 
shares or debentures, the company shall, imthin two 
months from the date on re^hich the instrument of transfer 

'Was lodged, with the company, send to the transferee and 
the transferor notice of the refusal 

made in complying loith sub-section 
(4) 0/ tins section, the company and every director, 
manager, secretary or other officer of the company who is 
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knowingly a party to the default shall be liable to a fine Sec. m 

not exceeding fifty rupees for every day durine loliich the^ 
default continues, 

(6) Nothing in sub-section {3) shall prejudice any 
power of the company to register as shareholder or deben¬ 
ture holder any person to whom the right to any shares in 

or debentures of the company has been transmitted by 
operation of law. 

(7) Nothing in this section shall prejudice any power 

of the company under its articles to refuse to register the 
transfer of any shares. 


Notes of changes. This section has lieen sul.stitiited l,y section i 6 of tlic 
Amending Act of 193^ the following old section. 

[34- On the application of the transferor of any share or interest in a 

company, the company shall enter in its register of 

Registration of tVans- the name of the transferee in tlie same 

fer at request of trans- manner and subject to the same conditions as if the 
feror. application for the entry were made ijy the 

transferee.] 


The Act does not lay down the procedure for the transfer of shares and 
this is generally provided for in the articles of the company. Undue restrictions 
upon transfers and undue delay in registering transfers are not uncommon. 

he section now introduced wliile leaving a discretion with the directors to 
refuse transfer requires for a transfer application either by the transferor or the 
transferee, and notice within a limited time to a proposed transferee. It also 
prescribes the time limit within which an objection by a transferee may be made 
ora refusal to register a transfer must be communicated .”—Notes on Clauses. 
The Select Committee proposed certain amendments by the following 
servations: “We have confined the provision relating to notice to a trans- 
®ree to those cases where the shares transferred are shares not fully paid up, 
have shortened the time within which objection can ije taken. We have 
uiade a supplementary provision as to service of notice. The new sub-section (h) 
section 34 makes it clear that there is no intention in anvthing contained in 
section to affect the right of a company to refuse to register a transfer of 
shares, when that right exists by virtue of tiie articles." 


This section has been completely redrafted by the Amending Act Transfer 
^936*. and it for the first time incorporates provisions relating to 
transfer of shares and debentures. 

Subject to fetters which may be put upon the rights of transfer by Absolute 
the articles, a shareholder has an absolute right to transfer his shares [J.|nsfer— 
m any way he likes. See Weston s case. 4 Ch. App. 20 ; and In re Bede to 

Shipping Co., (1917), i Ch. 123. In exercise of such a right the ^ 
transfer can be made even to a man of straw so long as it is a bona fide 
transaction. In re Cawley's & Co.. 42 Ch. D. 209 ; and In re Dis- 
overers Finance Corporation. Ltd., (1910) i Ch, 207. 

The procedure to be followed in connection with transfer of shares Applications 
^ down in this section. According to the provisions of this section trans- 
application for the registration of transfer of shares or debentures 
be made either by the transferor or the transferee , but in either 
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case no transfer can be registered by the company unless a proper 
instrument of transfer duly stamped and executed by the transferor and 
the transferee is delivered to the company along with the share scrips 
or debenture. A transfer signed by the transferor alone would not be 
sufficient. Nagabhusanam v. Ramchandra, 45 Mad. 531. The section 
also provides that where an application for registration of the transfer of 
partly paid up shares is made by the transferor the company shall, 
before registering the transfer, give notice of the application to the 
transferee and shall wait for two weeks for the transferee to make his 
objection, if any. This section does not, however, make any provisions 
in the case of an application for registration of the transfer of fully 
paid up shares by a transferor. Having regard to the fact that the pro¬ 
vision for the giving of notice to the transferee is expressly limited 
to the case of partly paid up shares, it would seem, as if, in the case of 
fully paid up shares, the legislature intended that no notice need be 
given to the transferee. At any rate it would be optional for the 
company to give notice, and in the event of the company deciding not 
to give any notice to the transferee, it would not amount to any 
irregularity or breach of duty on the part of the company. The provi¬ 
sions giving liberty to the transferor to have transfer recorded was 
really intended as and by way of protection of the transferor. 

Ordinarily in the event of a transfer by way of sale the duty of the 
seller is to execute a valid transfer of the shares and hand over the same 
along with the scrip to the transferee. It is his duty to do all that is 
necessary to enable the transferee to insist on his right to be registered 
as a member in respect of such shares. (Per Lord Cairns in Ward and 
Henry s ca^e, 2 Ch. App. 431 at 438). After this is done it is for the 
transferee to get the transfer registered. It is his duty to get himself 

registered as a member in respect of the shares which have been trans¬ 

ferred to him. It is no part of the duty of the transferor to have the 
shares registered. Skinner v. City of London etc. Corporation, 14 
Q.H.D. 882 ; London Founders" Association v. Clarke, 20 Q.B.D. 576 ; 
iJonungo (A. W.) v. DeSouza, 50 All. 695 ; Muir Mills Ltd. v. Condon 
and Huttervijorth, 22 All. 410 ; and Bahadur Sing v. Shiamsunder, 36 
All. 365. His dut}^ ceases after he has got a transferee competent to 

accept the transfer. Lumsdens case, 4 Ch. A. 31 at p. 34. 

It is only to protect the transferor in cases where the transferee 
fails to perform his dut}^ that the provisions for registration at the 
instance of the transferor was made. (Per Brett, M. R., in Skhmer v. 
City 0} London, etc. Corp., 14 Q.B.D. 882 at p. 887/88). If the 
company refuses to register a transfer at the instance of a transferor 
it runs the risk of being liable in damages. The measure of damages 
is only nominal unless in the meantime as the result of the refusal the 
t;ans feror has had to pay calls, or contribute towards the assets in a 
winding uj). (Ibid p. 889). Besides getting damages the transferor 
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would in all probability be entitled to invoke the aid of Sectoin 38 to Sec. 34 

have the register of members rectified. In re Stranton Iron & Steel ~ 

Co., 16 Eq. 559. 

As for the transferee his title is not completed until he gets his Trans¬ 
name registered. Societe Generate etc. v. Walker, ii A C 20 • and Roof^ feree's 

V 38 Ch^D. 485. So long a, his nam. is To,'regttoet 

the transferee has not the perfected right of property which he would 
have, if he had been the registered holder of the shares. The company 
is entitled to deal with the shareholder who is on the register. Maneckji 
V. Wadilal, 50 Bom. 360 at 366 P.C. The matter has oeen very 
succinctly put by Eve, J., in his judgment in the case of In re Copal 
Varnish Co., Ltd. ( 1917 ) 2 Ch. 349 at p. 354 in the following terms:_ 

“The operation of legally transferring a share is indeed one of some 
complexity. In the first place there is the contract of sale followed by 
the execution of an instrument of transfer containing an agreement by 
the purchaser to accept the shares subject to the several conditions on 
which the vendor held the same immediately prior to the execution of 
the transfer—that is to say, subject, amongst other things, to the condi¬ 
tions imposing restrictions on the vendor's right to transfer to that 
particular purchaser. Upto this point all that has been done is to pass 
an equitable interest in the shares to the transferee. There has been no 
icgal assignment completed ; indeed, the most crucial point in the 
transaction has not been reached—the acceptance of the transfer by 
the Board of Directors and the passing of it for registration ; and even 
then the matter is not completed, because until the actual entry of the 
name of the transferee on the register the transferor remains the legal 
holder of the share.” 

Until registration is effected the transferor is in law a trustee in 
respect of the shares for the transferee. Hardoon v. Bclilios, (1901) 

118. The transferee however on completion of the transfer would 
have a present absolute and unconditional right as against the com¬ 
pany to have the transfer registered. Roots v. Williamson, 38 Ch.D. 

485 ; Ireland y. Hart, (1902), i Ch. 522 ; and Peat v. Cleyton, (1906) i 

659. See also observations of the Judicial Committee in Maneckji 
V. Wadilal, 50 Bom. (P.C.) 360 at p. 367. 

In the absence of restrictions either by the Articles or by any 
Agreement, every shareholder has an absolute right irrespective of any transfer 
consent on the part of a company to transfer his share, and provided 
he transfer is effected bona fide the transfer must be registered and given 
oct to by the directors. Shares are prima fade transferable ; but 
^Wetions upon this right to transfer may be put either by the 

cles or else by agreements made by the shareholders by which they 
to submit to reasonable restrictions. A restriction, however, 
absolutely precludes a shareholder from transferring a share, is 


104 


Sec. 34 


Right to 
refuse 
in the 
uhsetue of 
restrictions. 


Pro<Iuc tif)ii 
of traiish'r 
tan l>e 
exempted 
where 
instrument 
is lost. 


Form f>f 
T ransfer. 


( omj)any 

may take 
* 

lime 
to make 
en(]iiiries. 


In ( ases 
of refusal 
noti( e If) 

Im‘ gi\-en 
w it liin 
t wo mold hs 
to j>arlies. 


No 

)>r<)\ ision 
a.s If) 
grounds 
on w hi( h 
t ransfer 
niav Ik- 
refiLsed. 


THE COMPANIES ACT, I913 

f 


invalid. Otifario Jockey Club, Ltd, v. McBridge, (1927) A.C. 916 at 
P- 923- 

The only exception to this rule is possibly' when the company is 
about to become insolvent. In such a contingency the Courts have 
held that the directors have possibly the power of refusing to register 
transfers. This was held in the case of Tennent v. City of Glasgov^ 
Bank, 4 A.C. 615. This case, however, has been doubted in the case of 
In re Taurine Co., Ltd., 25 Ch. D. 118, and in the case of In re Violet 
Consolidated etc, Co., 80 L.T. 684. 


Under this section liberty is given to a company to register a 
transfer ev'en without production of the transfer deed, in cases where 
the instrument of transfer is lost. The company in such a case may, on 
an application in writing made by the transferee and bearing the proper 
stamp, register the transfer on taking indemnity or otherwise protecting 
its own interest in a proper way. 

Where the Articles prescribe a form of transfer the directors may 
refuse to register a transfer if the prescribed form is not substantially 
followed. If there is no particular form prescribed, it is advisable to 
apply in the form given in Table “A". 


1 he registration of a transfer is not a mere ministerial act, and the 
directors are entitled to have a reasonable time to make encpiirics and 
to see the transfer for themselves. Per Chitty, J,, In re Cawley & 
Co., 42 Ch. D. 209 at p. 217 ; hi re Ottos Kopji Diamond Mines, 
(1893) I Ch. 618; and Ireland v. Hart, (1902) i Ch. 522. Thus the 
directors may, in order to test if the transfer is properly stamped, 
erupiire into the consideration and if the consideration appears to be 
different from that stated in the transfer they may refuse to register the 
transfer. Maynard v. Consolidated Kent Collieries Corporation, (1903) 
2 K.fT 121. 

If a comjxiny refuses to register the transfer of any shares or deben¬ 
ture it has. within 2 months from the date on which the instrument of 
transfer was lodged witli the company, to send the transferee and the 
transferor notice of refusal. This nullifies the effect of the decision of 
Custard's case, 8 luj. 438, where it was held that it was not obligatory 
but only discretionary on the part of the directors to send anj' notice 
to the transferor in cases where they refused to register the transfer. 

Ihis section makes no provisions as to the grounds on which a 
company ma}' refuse to register a transfer. The directors have a wide 
discretion in the matter. It must however be noted that the right to 
tianslei his shares is an incident a\'ailable to every shareholder. In re 
Caicdcy or Co., 42 Ch. D. 209 at p. 217 ; and Savanmull v. S/116 
Charan, 71 I.C. 814. Accordingly the power to reject transfers is in 
tlie nature of a trust which is to be exercised for the benefit of the 
company. Bennett's ease, 5 De, G. M. cS: G. 284; and In the matter 
of New (,reat Eastern Spinning iS Weaving Co., Ltd., 23 Bom. 685. 
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This aspect of the question was dealt with by Chitty. J., In re Bell Sec. 34 
Brothers Ltd., 7 T.L.R. 689 in the following words; — 

"The discretionary power is of a fiduciary nature, and must be 
exercised in good faith ; that is, legitimately for the purpose for which 
it is conferred. It must not be exercised corruptly, or fraudulently, 

or arbitrarily, or capriciously, or wantonly,. Company's 

In exercising it, the Directors must act in good faith in the interest of 

° ® the matter 

the company and with due regard to the shareholder’s right to transfer of rejection 

his shares, and they must fairly consider the question of the transferee’s transfer. 

fitness at a Board Meeting." This view was also accepted by the 

Allahabad High Court in the case of Muir Mills Ltd. v. H. Condon, 

L.R. 22 All. 410, and by the Bombay High Court in In re New Great 

Eastern Spinning and Weaving Co., Ltd., {supra), and the Calcutta 

High Court in Luchmichund v. Bengal Coal Co,, 8 Cal. 317. Thus for 

instance where under the articles the company has a lien on any share 

the directors should reject a transfer as otherwise the company would 

lose the security. Bank of Africa v. Salisbury Gold Mining Co., (1892) 

A.C. 281. The fact that the transferee is a bankrupt or that the transfer 

is made for an indirect motive such as the increasing of voting strength 

or for escaping liability are not good grounds for rejecting the transfer. 

Moffat V. Farquhar, 7 Ch. D. 591 ; In re Bell Brothers, 7 T.R.R. 689 ; indirect 

Reg. V. Lamhourn Valley Railway, 22 Q.B.D. 465 ; and In the matter 

of Mexican & South American Co., De pass's case, 4 De. G. & J. 544. justify 

A refusal by the directors to allow any transfer would however amount refusal. 

prima facie to an abuse of their powers. Poole v. Middleton, 29 Beav. 

646 ; Robinson v. Chartered Bank, i Eq. 32 ; and Ontario Jockey Club 

Ltd. V. Samuel McBridge, 3 Bom. L.R. 1329 (P.C.). The following 

observation of Buckley, L. J., made in the case of In re Discoverers 

Finance Corporation Ltd., (1910) i Ch. 312 at p. 316 gives in a concise 

manner the law relating to the right of a shareholder to transfer his 

shares: — 

We propose first to state the principles as we understand them. Principles 

^ XT A * r0CO2fiiiz6cl 

By S. 22 of the Companies Act, 1862, which is reproduced as S. 22 of law as 
the Companies (Consolidated) Act, 1908, it is provided that the shares WuUes^in 
in a company under these Acts shall be capable of being transferred in registration 
manner provided by the regulations of the company. Tho regulations of transfers, 
of the company may impose fetters upon the right of transfer. In the 
absence of restrictions in the Articles the shareholder has by virtue of 
the statute the right to transfer his shares without the consent of any¬ 
body to any transferee, even though he be a man of straw, provided 
it is a bona fide transaction in the sense that it is an out and out 
disposal of the property without retaining any interest in the shares 
that the transferor bona fide divests himself of all benefit. If authority 
be wanted for a proposition so familiar it is to be found in the language 
of Page Wood, L. J. in Westons case (1868). 4 Ch. 20, 27. It was 
T 4 
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Sec. 34 the policy of these Acts to give a free right of disposition, leaving it 

to the regulations of the company to impose such restrictions upon its 
exercise as might be desired. In the absence of restrictions it is 
competent to a transferor, notwithstanding that the company is in 
extremis, to compel registration of a transfer to a transferee notwith¬ 
standing that the latter is a person not competent to meet the unpaid 
liability upon the shares. Even if the transfer be executed for the 
express purpose of relieving the transferor from liability, the directors 
cannot upon that ground refuse to register it unless there is in the article 
some provision so enabling them. 


Cases where 

directors 

have 

discretion. 


Court 

cannot 

interfere 

except 

where 

directors' 

action is 

arbitrary or 

capricious. 


Frequently the articles give the directors express power to 
decline to register any transfer of shares without giving any reasons. 
In such a case the directors are not bound to give any reasons. 
The Court cannot force them to give any reasons. Exparte Penney, 
S Ch. App. 446. No adverse inference can be drawn from the fact that 
they have refused to give any reasons. On the other hand in the absence 
of evidence to the contrary it must be assumed, that they have acted 
bona fide and honestly for the furtherance in their belief of the interest 
they were bound to protect, and in order to vitiate the exercise of their 
powers it must be shown by evidence that their action was arbitrary and 
capricious. Pev Lord Atkinson in Weinberger v, Inglis, (iqiq) A.C. 
606 at p. 626. See also In re Bell Brothers, 65 L.T. 245 ; In re 
Coalport China Co., (1895) 2 Ch. 404 ; Matheran Steam Tramway 
Co. V. Lang, 33 Bom. L.R, 184 ; Sree Mahat Kishora v. Coimbatore 
S. & W. Co., 26 Mad. 79 P* ^4/^5 i re Bombay Fire Insnrajice 

Co., Ltd., 16 Bom. 39 ^* Where however, the directors choose to give 
their reasons the Court before whom the question of the propriety 
or otherwise of the rejection is up for adjudication has the right to go 
into the matter and adjudicate as to whether the action of the directors 
is right or wrong. Per Warrington, L. J., in In re Bede Steamship Co., 
(1917) I Ch. 127 at p. 136. 


The proper remedy of a person aggrieved by the refusal of the 

directors to recognise a transfer is not by proceedings under sec. 45 

of the Specifice Relief Act, but by taking proceedings under sec. 38 

of this Act. In re Bombay Fire Insurance Co,, Ltd., Exparte Gilbert, 
16 Bom. 398. 

Power to Sometimes the Articles give the directors the right to refuse to 

tmtfoirof"' '■'^e'ster a transfer to a person whom they do not approve. The direc- 
person not fors in the excrcise of such a power can refuse to register a transfer only 
approvetl jf objection is in respect of something personal to the transferee 

e.g. that he is a quarrelsome person or an uncertain person, that he is 
likely to acquire knowledge of the company's business and pass it on 
to others and thereby prejudice the interest of the company. The 
decision of the directors must be based upon an enquiry confined to the 
transferee himself i.e. to the transferee and to his qualifications or 
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disqualifications as the case ma^' be. See Kctikhosro v, Coorla Spinning Sec. 34 
& Weaving Co., Ltd., i6 Bom. 8o at p. 90/91, It is the duty of the 
directors to look into all the relevant circumstances in which the trans¬ 
feror is placed. Per Eve, J. in hi re Bede Steamship Co., (1917) i Ch. 

123. A purchaser of shares at a Court sale stands on no better footing 
than a transfer.ee by act of parties. Manilal v. Gordhan Spinning, 41 
Bom. 76 ; Nagabhusanam v. Ramchandra, 45 Mad. 541. 

Articles very often empower directors to refuse registration when 
calls are in arrears. The directors have no such power in the absence 
of express provisions in the Articles. In such cases the time for ascer¬ 
taining indebtedness, is the time when the transfer is sent for registra¬ 
tion. In re Cawley & Co., (1889), 42 Ch.D. 209. 

The directors when exercising their power of refusal to transfer Interro- 
should do so by a resolution of the board. In re Hackney Pavilion ffiow^ble^ 
Ltd,, (1924) I Ch. 276. In the case of Duke of Sutherland v. British 
Dominions Land Settlement Corporation, (1926) i Ch. 746, it was held 
by Tomlin, J., that while directors may not be bound to state reasons 
for refusal, if the power of refusal can be exercised by them on various 
grounds, they can be interrogated so as to discover the particular ground 
on which they have acted. It is doubtful if this is good law having 
regard to the decisions noted above where it has been held over and 
over again that the directors cannot be forced to give their reasons for 
refusing to register a transfer. 

Where the articles require transfer to be made by deed, blank When blank 
transfer is inoperative, except as giving the right to call for a legal inoperative, 
transfer, Morris v. Cannan, 4 De G. F. & J. 581 ; Powell v. London 
^ Provincial Bank, (1893) 2 Ch. 555. Where the articles allow 
transfers to be made by instrument in writing, a transfer in blank vests 
in the person whose name is filled up later the equitable as also the 
legal interest. Exparte Sargeant, L.R. 17 Eq. 273 ; Davies' case, 33, 

L.T. 834; and Ortigosa v, Brow?i etc. & Co,, 38, L.T. 145 at 147. 

The effect of a transfer of a share is thus described by Lord Bindley Effect 
in Taylor, Phillips and Rickards’ cases, (1897) i Ch. 298 at p. 305/306: 

“But what is meant by a transfer of a share? The world * share 
does not denote rights only—it denotes obligation also ; and when a 
member transfers his share he transfers all his rights and obligations 
ns a shareholder as from the date of the transfer. He does not transfer 
dghts to dividends or bonuses already declared, nor does he transfer 
liabilities in respect of calls already made ; but he transfers his right 
to future payments and his liabilities to future calls.' 

Transfers are made usually when there is a sale and that is why 
dio transfer forms generally provide for the mentioning of the amount 
paid by the transferee to the transferor. There are many cases where 
shares are transferred by a person standing in the position of loco- 
P^rentis to the transferee. In these cases the usual procedure is to put 
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in a nominal figure as consideration. This is necessary in order to 
comply with the provisions of the Stamp Act. 

In practice transfers are very often left blank i.e. the name of 
the transferee is not put in. These have been loosely termed sometimes 
as bearer shares. Barnard v. Foster, (1916) i K.B. 632 at p. 636. 
The shares pass on with the blank transfer form one person to 
another until it comes to the hand of some person who wants to get 
them registered in his own name. He generally fills up his name in the 
transfer form in the place reserved for the transferee and forwards it 
to the company. His rights are thus described by Lord Watson in 
Colonial Bank v. John Cady, 15 A.C. p. 267 at 277: — 

“The appellants’ witnesses say that delivery of its certificate, with 
the transfer executed in blank, ‘passes the property" of the shares ; 
but that statement must be accepted subject to the explanations by 
which it is qualified. The right of the holder appears from these 
explanations to be in the nature of a jus ad rem and not of a jus in 
re. Delivery does not invest him with the ownership of the shares in 
the sense that no further act is required in order to perfect his right. 
Notwithstanding his having parted with the certificate and transfer, the 
original transferor, who is entered as owner in the certificate and 
register, continues to be the only shareholder recognized by the company 
as entitled to vote and draw dividends in respect of the shares, until 
the transferee or holder for the time being, obtains registration in his 
own name. It would, therefore, be more accurate to say that such 
delivery passes, not the property of the shares, but a title, legal and 
equitable, which will enable the holder to vest himself with the shares 
without risk of his right being defeated by any other person deriving 
title from the registered owner." 

Any one purchasing the shares would in law have the right to fill 
up the space left blank for the transferee with his own name or that of 
his nominee. See Exparie Sargeant, 17 Eq. 273 ; Colonial Bank v. 
Hepu'Orth, 36 Ch.D. 36 at p. 53 

There is an implied obligation on the part of the transferor not to 
do anything which may hinder the completion of the title of the person 
whose name is filled up as the transferee. Hooper v. Herts, {1906) 
I Ch. 549 ; In re Indo-China Steam Navigation Co., (1917) 2 Ch. 100. 

J he company cannot hold up the registration on the ground that 
the transfer was obtained by fraud or misrepresentation. Yodhraj v. 
Lakshmi Insurance Co., Ltd. ', A.I.R. 1935 (Lahore), 123 ; and Sic’^n v. 
N. British Australian Co., 32 L.J. Ex. 273. A share scrip with a blank 
transfer does not become a negotiable instrument, {Hazarimull v. 
Satish Chandra Chose, 46 Cal. 331), so as to get rid of the equities (if 
any) between the original transferor and the transferee, and no subse¬ 
quent holder would have any better title than the original transferee. 
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France v. Clark, 26 Ch.D. 257 ; Powell v. London & Provincial Bank, 
(1893) 2 Ch. 555. 

Where the owner of shares however hands over the shares with a 
blank transfer to an agent with the object of raising money, then unless 
there is anything to show the limit of the authoruy of the man to whom 
they are made over, the third party acting bona fide would be entitled to 
deal with the man on the basis that the authority is unlimited. Fuller 
V. Glyn Mills &c. Co,, (1914) 2 K.B. 168 ; Fry v. Smellie, (1912) 
3 K.B. 282 ; Brocklesby (G.J.) v. Temperance Permanent Building 

Society, (1895) A.C. 173. 

In the case of a transfer executed in blank if the transferor dies 
before the ultimate transferee’s name has been subsequently filed in 
that would not in any way affect the right of such transferee to get his 
name registered. The reason is that so far as the transferor is 
concerned he loses his right in the shares as soon as he executed transfer 
in blank. The transfer is good as against him even though the trans¬ 
feree has not filled up the form. In re Dodds, Exparte Brown v. 
Coates, 64 L.T. 476. He would however continue to be liable to the 
company for calls etc. until his name is replaced by that of his trans¬ 
feree. As between the transferor and the transferee there is an implied 
covenant by the transferee to indemnify the transferor against all liabi¬ 
lity in respect of the shares. Spencer v. Askworth, (1925) i K.B. 589 ; 
Kellock v. Enthoven, L.R. 9 Q-B. cases 241 : Loring v. Davis, 32 Ch. 
D. 625 ; and Hardoon v. Belilios, (1901) A.C. 118. There is no such 
indemnity in the case of a pledgee of shares who gets the shares 
registered in his name, in respect of amounts paid for calls. Birdhi- 

chand v. Standard Bank, 42 Bom. 159. 

A forged transfer cannot pass any title, and as against the real owner 
is a mere nullity. Barton v. North Staffordshire Ry. Co,, 38 Ch.D. 458 
at 465. The transferee obtains no rights and the original holder can 
compel the company to restore his name on the list and to pay him all 
dividends. If the company issues a certificate and an innocent third 
party accepts or deals with the holder of such a certificate he can hold 
the company liable in damages. In re Bahia etc, Ry. Co., L.R. 3 
Q.B. cases 584 ; and In re Ottos Kopje Diamond Mines, (1893) i Ch. 
618. The company however has a right of indemnity in such a case 
against a transferee who procures such a certificate. Corp. of Sheffie 
V. Barclay, (1905) A.C. 392; Bank of England v. Cutler, (1908) 
2 K.B. 208. It can also recover alKdividends paid to the transferee, 

Foster v. Tyne Pontoons & Dry Dock Co., 9 T.L.R. 450 - 

Sub-section 5. By this sub-section any default in carrying out the 
provisions of this section renders every director, manager or o cer 
the company who is knowingly a party to the default, liable o a 
prosecution under this section and to be penalized as provided therein. 
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Sub-section 6 . This sub-section preserv-es the right of a company 
to bring into the register the names of persons who have becomt 
entitled to shares in the company by operation of law, without being 
called upon to observe the formalities provided for in the case of 
ordinary transfers. 


Official 

Assignee. 


Persons who become entitled to shares in a company by operation of 
law can be divided into two categories, viz: — {i) A Trustee in Bank¬ 
ruptcy. A liquidator of a company does not fall within this first category 
for the assets of the company are not \ ested in him. Bank of Scotland 
\. McLeod, (1914) A.C. 311 at 321- The property of an insolvent 
shareholder vests in the Official Assignee (Vide Sec. 17 of the P. T. 
Insolvency Act), and where the Pro\'inciaI Insolvency Act is in force, 
vests in the Receiver (Vide Sec. 28 of the Provincial Insolv^ency Act). 
Two courses are open to the Official Assignee or the Receiver as the 
case may be. He can, unless there is a restriction in the articles, either 
have himself registered as the holder of the shares or he can either 
disclaim or transfer them without getting his name registered; where 
however the shares were charged by the insolvent prior to his insolvency 
the Trustee cannot disclaim so as to destro}^ the security. Wise v, 
Lansdell, (1921) i Ch. 420 at 431. Where however the Trustee elects 
to get the shares registered in his own name, he can insist on having 
a clear entry i.e. an entry which will make no mention of the fact 
that he is a trustee and if the company does not agree he can have 
the register rectified under the provisions of Sec. 38. In re W. Key 
(S' Son, Ltd. (1902) I Ch. 467. 


I liiidii 

lu'ir.s. 


(n) I ersoHS entitled to shares on the denixse of a shareholder. 

(icncially there are clauses in the articles of association providing 
for the recognition of e.xecutors and administrators alone in the case 
of the demise of a shareholder. In the absence of such a specific 
[provision in the articles it would seem doubtful if the company could 
insist niion the heirs of a Hindu or Mahomedan shareholder to take 
out Letters of Administration or a probate as the case may be in 
respect of the shares standing in the name of the deceased, having 
regard to the fact that under the provisions of Sec. 212 (2) of the 
Indian Succ('.ssion Act it is not incumbent on him to take out Letters 
of Administration or probate. Secretary of State v. Parijat Devi, 63 
I.yL 61 at p. 69. In such a case it would seem as if on proof of 
heirship being furnished to the satisfaction of the company the com¬ 
pany would be bound to juit him on the register. Where shares in a 
J()int Stock (.ompan\- has been purchased by the Karta of a joint 
Hindu family out of joint family funds, and are registered in his 
name, on Ins death, the person who is entitled to be registered as 

o\Mier IS the succeeding managing member of the family. Piari Lai 
V. . 1 /mV ,l/, 7 /,s- Ltd.. 41 All. 619. 
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Subsection j. This sub-section preserves the right of the company Sec. 34 

to provide in its articles power on the part of the directors to refuse to ~ 

recognize transfers. As to the extent of the rights of directors, see 
notes. {Supra). 

35. A transfer of the share or other interest of a 
deceased member of a company made by his legal repre- 

Transfer by legal re- scntative shall, although thc legal 
presentative. representative is not himself a 

rnember, be as valid as if he had been a member at the 
time of the execution of the instrument of transfer. 

When a shareholder dies two courses may be adopted by his Course-s 
legal representatives to get rid of the shares" held by him. They Tegal ^epre- 
can get themselves registered as members and then dispose of the s^^ntatives. 
shares as members. In the alternative they can avail of the rights 
given under this section by which the legal representatives of a 
deceased shareholder are allowed to transfer the shares without getting 
their names registered in the books of the company. 

The word 'legal representative’ is borrowed from English law Legal repre- 
and means an Executor or Administrator. It means the person who 
m law represents the estate of a deceased. When the deceased leaves 
a Will, the Executor is the legal representative, and when he dies 
intestate, his administrator is treated as his legal representative. See 
Price V. Strange, 6 Madd. 159 ; Dinamani v. Elahadut Khan, 8 
C.W.N. 843 at 851. See also Sec. 211 of the Indian Succession Act. 

This tendency of the legislature in the present day is to extend the 
restricted meaning of the word. See, for instance, the definition of a 
legal representative in Sec. 2 of the Code of Civil Procedure and the 
cases decided under that section. The legal representatives of a 
deceased member can, if they so desire, be registered as members 
in respect of the shares held by the deceased. The company, 
however, has no right to bring them on to the register of its 
own accord. They can only be brought in on their own application 
and by a distinct and intelligent request on their part. See Buchan s 
Case, 4 A.C. 588 ; In re Bowling & Welby*s contract, (1895) i Ch. 

663 at 670. The company is entitled to insist upon the production 
either of a Probate or Letters of Administration before inserting their 
names on the register. See Kew York Breweries Co. v. Attorney 
General, (1899) A.C. 62. 

The company can describe them as Executors or Administrators How they 
of the deceased in the Register, but if they insist they can force ^eLrded. 
fhe company to put them in the register in their individual names 
and without the addition of the word executor or administrator. See 
In re T. H. Saunders & Co. Ltd., (1908) i Ch. 415- So long as the 
'Company does not object they are entitled also to have their names 
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entered in such order as they like. An application by a legal repre¬ 
sentative to be brought on the record is not really an application for 
registration of a transfer and as such cannot be turned down by the 
directors even where the articles authorize them to refuse the registra¬ 
tion of transfers. See In re Bentham Mills Spinning Co., ii Ch. D. 
900. Until the legal representatives of a deceased shareholder step 
in and get themselves registered the deceased remains a member for 
the purpose of Articles of Association. Newzealand Gold Extraction 
Co. V. Peacock, (1894) i Q.B. 622. 


Even if the company has notice of the death it is not bound to 
recognize suo-motu his legal representatives or to give any notice to 
them because until they are put on the register they are not members. 
See Allen v. Gold Reefs of West Africa, (1900) i Ch. 656. 


The personal representatives of a deceased member when they 
are brought on the register become personally liable for the discharge 
of the obligations in respect of the shares, but until that is done the 
estate of the deceased shareholder remains liable to the company for 
such obligations. 

An executor or administrator of a deceased shareholder who is 
compelled to pay any call by reason of his name being on the register 
is entitled to indemnity out of the estate. See Whittaker v. Kershaw, 
45 Ch.D. 320. But where the legal representatives are not brought on 
the record, the company can have the estate of the deceased share¬ 
holder administered by the Court and where the shareholder has died 
an insolvent it can prove for the value of the calls including future 
calls. Fttller v. MacMahon, (1900) i Ch. 173. 

Where however the legal representatives of a deceased shareholder 
avail of the powers giyen under this section they become in no waj^ 
liable to the company. 

In the case of a transfer of shares by the executors or administra¬ 
tors of a deceased shareholder it is not clear if all of them have to sign 
for it. It would appear on general principles (as recognized by the 
legislature in Sec. 311 of the Indian Succession Act) that a transfer 
signed by any one of them would be sufficient. Where however the 
legal representatives have got themselves on to the register, then it was 
held that if they are more than one, they must all sign the transfer. The 
ratio decidendi of the case is that although as between them and 
their beneficiaries they arc trustees, the company does not recognize 
any trust and therefore when all of them are on the register they are 
to be treated as joint holders of shares. See Barton v. North Stafford¬ 
shire Ry. Co,, 38 Ch. D. 458 ; Barton v. London & N. IT. Ry. Co., 
24 Q.B.D. 77 at 83. A transferee from a legal representative must, 
when he applic-s for registration of his transfer, prove that his transferor 
is a legal representative of the deceased. 
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36. (r) The register of members, commencing from 

the date of the registration of the company, and the index 
Inspection of register of members shall be kept at the 

of members. registered office of the company, and, 

except when closed under the provisions of this Act, shall 
during business hours (subject to such reasonable restric¬ 
tions, as the company in general meeting may impose, 
so that not less than two hours in each day be allowed 
for inspection) be open to the inspection of any member 
gratis, and to the inspection of any other person on pay¬ 
ment of one rupee, or such less sum as the company may 
prescribe for each inspection. Any such member or other 
person may make extracts therefrom. 

(2) Any member or other person may require a cop 3 ' 
of the register, or of any part thereof, or of the list and 
summary required by this Act, or any part thereof, on 
payment of six annas for every hundred words or frac¬ 
tional part thereof required to be copied, and the company 
shall cause any copy so required by any person to be 
sent to that person within a period of ten days, exclusive 
of non-working days and days on which the transfer 
books of the company are closed, commencing on the day 
next after the day on which the requirement is received 
by the company. 

( 3 ) If any inspection required under this section is 
refused or if any copy required under this section is not 
sent within the proper period the company and every 
officer of the company who is in default shall be liable tn 
reshect of each offence to a fme not exceeding twenty 
rupees and to a further fine not exceeding tiventy rupees 
for every day during which the refusal or default con¬ 
tinues and the Court may by an order compel an 
mmediate inspection of the register and index or direct 
that copies required shall be sent to the persons requiring 

them. 


Notes of changes. Re: sub-section (/)—The words 'and the index of 
Members" have been added after the word 'company' where it first occurs, by 
section 17 Amending Act of 1936. 

words in italics viz., “Any such . . . therefrom’’, have been added at 
e end of sub-section by S. 17 («) (ii) of the Amending Act of 1936- 
,, subsection (2)—The words in italics viz., "and the company .... by 

e compj^y,, added at the end by section 17 (&) of the Amending 

Act of i936_ 

(cl ^^^-section (j)—This sub-section has now been substituted by S. 17 

of the Amending Act of 1936 for the following old sub-section (3). 

IS 
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[(j) If any inspection or copy required under this section is refused, the 
company shall he liable for each refusal to a fine not exceeding twenty rupees 
and to a further fine not exceeding twenty rupees for every day during which 
the refusal continues, and every officer of the company who knowingly authorises 
or permits the refusal shall be liable to the like penalty, and the Court may 
by order compel an immediate inspection of the register.] 

It "follows the English Act. section 98. sub-section (2), in laying down a 
time limit within which a requirement by a member must be complied with."— 
Nolt's on C/auses. 


The Select Committee recommended certain amendments by the following 
f)bservati<)ns: "The first change inserts an amendment which was inadvertent¬ 


ly omitted consequential on the new section 3iA. Wc have extended the time 
allowed for compliance with a request for a copy of the register, and have 
added in sub-section (3) of section 36 a provision enabling the court to enforce 
comj)liance with such a request where there is undue delay." 

This section provides for the inspection of the register of members 
by the members themselves as also by outsiders. In the case of 
members they are entitled to inspect it free of costs but in the case of 
outsiders they are liable to pay a fee of one rupee. The right of 
inspection by the members is one which cannot by any act on the part 
of the company be done away with. Subject to any restriction which 
may be imposed by the company in general meeting, and save and 
except during the period the register is closed under the provisions of 
Sec. 37, every company is bound to keep the register open for inspec¬ 
tion for at least two hours every day. 


As was explained in an Allahabad case. Queen v. Beer, 20 All. 
126, this section is meant not only for the protection of the shareholders 
but for the protection of the public and gives every shareholder an 
absolute right to inspect the register for at least 2 hours during business 
hours and even a temporary refusal on the ground of inconvenience is 
tantamount to a default within the meaning of this section. 

Apart from the rights given by the Statute under this section it 
would appear that a member of a corporation is entitled in common 
law to inspect and take copies of the register of the shareholders or 
other documents belonging to it. See Rex v. Merchant Tailors Co,, 


2 Harn. & Ad. 115: Bank of Bombay v. Suleman Somji, I.L.R. 32 
Horn. (P.C.) 466 at 476-478. this right is, however, strictly limited 
to cases where inspection is required in connection with an action 


then instituted or with regard to some specific dispute or question in 
which the applicant is interested, and the inspection would even then 
be granted to such an extent only as may be necessary for the particular 


occasion. 


Under the Amending Act of 1936 any member inspecting the 
register is expressly given the right to make extracts therefrom. Under 
the old Act it was not clear if a person inspecting the register could 
as of right make notes or take extracts from the Register. The decisions 
of the Courts were unfortunately not unanimous. Thus in the case of 
Boord v. African Consolidated etc, Co,, (1898) i Ch. 596, North, J., 
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held that a power to inspect the register of the members of the company 
necessarily implied a power to make extracts and to take notes of its 
contents. The learned Judge went to the extent of holding that in 
taking the notes the inspecting member was not limited to taking copies 
of portions only, but that possibly he could copy out the whole register. 
A similar view was also taken by the Court of Appeal in England in 
Mutter V. Eastern Midland Railway Co., 38 Ch.D. 92, and in Nelson 
V. Anglo-American Land Mortgage Agency Co., (1897) i Ch. 130, 
where the document in question was however not a register of members 
but a register of mortgages kept by a company. 

These two cases, however, were dissented from by a later decision 
of the Court of Appeal in In re Balaghat Gold Mining Co., (1901) 2 
K.B. 665, where the Court held that a right of inspection did not include 
a right to take copies. This decision is difficult to follow for a right to 
inspect without a right to take copies is of little practical use, and in 
the language of Lord Lindley to refuse a person who is entitled to 
inspect the right to take notes would be to negative the right given to 
him under the Statute. The matter, however, is now set at rest 
completely by the addition of the last sentence in sub-section (i). 

The right to call on the company to give a copy of the whole or 
any portion of the register is an additional privilege conferred on the 
persons who have under the Act the right to inspect. The two rights 
are entirely disjunctive and the exercise of one would not exclude the 
other. 

It is doubtful if the right of inspection given under this section can 
be exercised by a member through his authorized agent as for instance 
a solicitor, although in the case of In re Credit Company, ii Ch.D. 256, 
Vice Chancellor Hall held that as regards the register of mortgages 
a shareholder was entitled to inspect it through his solicitor. No reason 
howeyer was given in the judgment of the learned Vice Chancellor 
as to why he holds that in the absence of any express provision 
in the Act a member is entitled to delegate his rights conferred 
under this section to an agent. As opposed to this decision in the case 
of companies governed by the Stanneries Act it was held that a right of 
inspection given under the Act to a shareholder does not extend to his 
solicitors or agents. See In re West Devon Great Consols Mine, 27 
Ch.D. 106 {Per Cotton, L. J.). In the case of Bevan v. Webb, (1901) 
I Ch. 724 which was a case of inspection of the books of account of a 
partnership, Joyce, J., expressed the view (relying upon the decision of 
Hall, V. C., in In re Credit Co:) that a solicitor was entitled to inspect 
books and documents as the right to inspect is given to is c len 
under a Statute. But there again the learned Judge gave no reasons. 

Sub-section (2) as amended fixes the limit of time within which a 
if required by a member has got to be supplie to ini. 
Piovision was inserted in order to provide against the abuses on e pa 
of some companies in inordinately delaying the supply o copies. 
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limit of 10 days mentioned in this sub-section is however exclusive of 
non-working days and days on which the transfer books of the com' 
pany are closed. In computing the period of 10 days the day on 
which the notice by the shareholder is received is to be omitted. 

By the new sub-section (3) (introduced by the Amending Act of 
1936) the person to whom inspection is refused or to whom a copy is not 
sent within the time, is entitled to apply to Court to compel an imme¬ 
diate inspection of the register and index and (or) for a direction that 
the copy required by him should be sent to him. This right does not 
exclude the liability to be convicted in case of default. 


Power 
to close 
register. 


37. A company may, on giving seven days’ previous 
notice by advertisement in some newspaper circulating in 

Power to close re- the district in which the registered 

othce of the company is situate, close 
the register of members for any time or times not exceed¬ 
ing in the whole forty-five days in each year but not 
exceeding thirty days at a time. 

Notes of changes. The words "seven days’ previous" have been added 
after the word 'giving', the word 'forty-five' has been substituted for the word 
thirty and tlie words "but not ... a time" have been added at the end by 
section 18 of the Amending Act of 1936. 

We have extended the time during which the register of members may 
Ixr closed, to make more generous allowance for those cases in which it is closed 
at two separate times during the year ."—of the Select Committee. 

This section enables a company on giving 7 days* previous notice 
(by advertisement) to close the register of members for any time or 
times not exceeding in all the aggregate period of 45 days in a year. 
The provisions as to 7 days’ previous notice and the limitation that 
register cannot be kept closed for more than 30 days at a time have 
been introduced by the Amending Act of 1936 in order to meet cases 

of abuses and at the same time to prevent inconvenience to the 
companies. 


Power of Court to 
rectify register. 


38. (z) If— 


{a) the name of any person is fraudulently or 
without sufficient cause entered in or 
omitted from the register of members of a 
company; or 

{b) default is made or unnecessary delay takes 

place in entering on the register the fact of 

any person having ceased to be a member, 

the person aggrieved, or any member of the compan}^ 

or the company, may apply to the Court for rectification 
of the register. 
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(2) The Court may either refuse the application, or 
may order rectification of the register and payment by 
the company of any damages sustained by any party 
aggrieved, and may make such order as to costs as it in 
its discretion thinks fit. 

(5) On any application under this section the Court 
may decide any question relating to the title of any 
person who is a party to the application to have his name 
entered in or omitted from the register, whether the 
question arises between members or alleged members, or 
between members or alleged members on the one hand 
and the company on the other hand; and generally may 
decide any question necessary or expedient to be decided 
for rectification of the register: 

Provided that the Court may direct an issue to be 
tried in which any question of law may be raised; and 
an appeal from the decision on such an issue shall lie in 
the manner directed by the Code of Civil Procedure, 1908, 
on the grounds mentioned in section 100 of that Code. 

The register of members being the document to which people are Recbfica- 
likely to refer for the purpose of finding out the persons with whom 
they are dealing and the assets of the company in the shape of uncalled register, 
capital, it is essentially necessary that the register should be correctly 
kept and that whatever alterations become necessary should be made 
promptly. This section recognises this principle and provides for the 
cases in which rectification of the register is allowed and lays down 
the procedure to be followed for obtaining an order for rectification. 

Under this section the register of members can be corrected at the 
instance of an aggrieved person on the following grounds: — 

(1) Where the name of any person is fraudulently entered in or 

omitted from the register of members of a company. rectification 

(2) Where the name of a person without suificient reason is entered 
in or omitted from the register of members. 

(3) Where default is made in entering in the register of members 
fhe fact of any person -having ceased to be a member. 

(4) Where unnecessary delay takes place in entering in the register 
^of members the fact mentioned in the previous item. 

In any of these cases it is competent for the Court in the exercise Exercise 
of summary jurisdiction to take action under this section and to order 
^ rectification of the register. The Court is not bound to make the cretion- 
order in every case and may refuse to make the order on an application ^ 

^d may relegate the parties to a suit. The Court has power under this 
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section to determine any question arising for adjudication including 
the question of title whether such questions arise between membei's 
or alleged members or between members or alleged members on the one 
hand and the company on the other. The section imposes no limit 
on the jurisdiction of the Court, but it leaves a discretion in the Court 
in the matter as to whether such jurisdiction is to be exercised. There 
may be cases in which it is not desirable to exercise it. Per Turner, 
L. J., In re Kimberley etc. Diamond Co., 59 L.T. 579 ; Maiheram 
Steam Tramway Co. v. Lang, 33 Bom. L.R. 184 at 203. In other 
words as Mookerjee J. pointed out in the case of Romesh v. Jogini, 
47 Cal. 901 at 904, no one is entitled to an order ex-debito-justitae 
under this section. See also In re British Sugar Refining Co., 3 
K. & J. 408. 


The jurisdiction given to the Courts under this section is not 
limited to the cases mentioned in this section. See Burns v. Siemens 
Bros., (1919) I Ch. 225, which was a case of joint holders wishing 
to divide the shares into two parts with their names entered in the 
register in respect of each part in a different order. Other examples 
are—where shares have been illegally issued at a discount, In re 
Almada and Tirito Co., 38 Ch.D, 415, where there is no valid allot¬ 
ment of shares, In re Homer District Consolidated Gold Mines, 39 
Ch.D. 54 ^' where allotments have been issued as fully paid without a 


proper contract being filed. Re New Zealand Kapanga Gold Mining Co., 
L.R. 18 Eq. 17 (n), In re Darlington Force Co., 34 Ch.D. 522, 
where the company states matters on the register not required by the 
Statute, In re Key (4) & Son Ltd., (1902) i Ch. 467, This jurisdiction 
can be exercised by the Court while the company is a going concern 
and even after the company is in the course of winding up by the 
Court. See In re Sussex Brick Co., (1904) i Ch. 598. Similarly it 
can be exercised even where there is a voluntary winding up. See 
In re Taylor Phillips Rickard’s cases, {1897) i Ch. 298. 

The jurisdiction under this section can be invoked both by the 

aggrieved person and by the company. In re Indo-China Steam 
Navigation Co., (1917) 2 Ch. 100. 


Ordinarily relief is granted under this section on an application, 
but where complicated questions of title are involved it is competent 
and usual for the Courts to relegate the parties to a suit. Ramesh v. 
Jogini, 47 Cal, 901 ; United Sugar Mills v. Jaideo, 44 All. p. 151 ; 
Bcllerby v. Rowland etc. Co., {1901) 2 Ch. 265; In re Greater Bniain 
Products Corporation, 40 T.L.R. 488 ; Stewart’s case, 1 Ch. App. 574. 

The summary jurisdiction conferred under this section does not^ 
oust the ordinary jurisdiction of the Civil Courts in an action 
proi){*rly constituted for adjudication of the question as to whether 
rectification should or should not be granted. Union Indian Sugar 
Mills Co., Ltd. V. Jaideo, 44 All. 151 ; Indian Merchants Bank v. 
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Jogindra Sing, A.I.R. (1928) Lahore 234. It bars however an action 
under the Specific Relief Act. Where there is no question of title 
involved the Courts as a rule never decline to exercise the summary 
jurisdiction under this section to compel the company to do what really 
is nothing more than a ministerial act. Exparte Ward, L.R. 3 Ex. 180 ; 
Exparte Shaw, 2 Q.B.D. 463. In cases where the dispute is between 
members or alleged members inter se and there is no question of any 
default by the company, there is some difference of opinion as to 
whether the summary jurisdiction given under this section can be 
invoked. Lord Cairns in the case of Reese River Co, v. Smith, L.R. 4 
H.L. 64 at 80 and Sir George Jessel, M. R., in the case of Exparte 
Sargent, 17 Eq. 273 at 276, were inclined to hold that there was no 
jurisdiction, while Turner, L. J., in the case of Stewarts, i Ch. App. 
574 at 585 and Malins, V. C., in the case of Margrave & Hart’s case, 
5 Eq. 193, took the view that the Court had jurisdiction. 

The word “fraudulently” occurring in sub-clause (i) (a) is peculiar 
to the Indian Statute. In the corresponding English section the word 
“fraudulently” does not occur. In England cases under this heading 
are really grouped into one and are dealt with under the heading of 
“without sufficient cause.” 

Under sub-clause (i) (a) may be placed cases where a man 
has been induced by fraud or misrepresentation to become a 
member. See Exparte Ward, 3 Ex. 180 ; Downes v. Ship, L.R. 3 
343 I Jennings v. Broughton, 5 De G. M. & G., 126 ; Anderson s 
case, 17 Ch.D. 373. In these cases it is not necessary to prove that 
the misrepresentation was the sole cause of the person agreeing to be 
shareholder. It is sufficient if the applicant can prove that there was 
misrepresentation and he acted upon it. It would be immaterial even 
if other things were present at the same time. See Edgington v. 
Eitzmaurice, 29 Ch.D. 459 : Peek v. Derry, 37 Ch.D. 541 ; Arnison 
V. Smith, 41 Ch.D. 348 at 359. The onus of proving that one of 
several misrepresentations which induced a contract is not material, is 
on the party guilty of the misrepresentation complained of. See 
NicoVs case, 3 De. G. & J. 387. 

It is not necessary that the misrepresentation should be by the 
company. A misrepresentation made by an agent of the company will 
equally entitle a person who is induced to become a member of the 
company, as the result of such misrepresentation, to apply for recti¬ 
fication of the share register. See Henderson v. Eacon, 5 Eq. 249 ^ 
^ouldsworth v. City of Glasgow Bank, 5 A.C. 3 ^ 7 - The principle 
3 -pplied in these cases is that the principal is responsible for the acts of 
the agent irrespective of whether he received a benefit out of it or not. 
This proposition is formulated by Lord Macnaghten in Lloyd v. Grace, 
S^ith & Co., (1912) A.C. 716 at page 738 in the following terms: — 
*The only difference in my opinion between the case where the 
principal receives the benefit of the fraud, and the case where he does 


Sec. 38 


Action 
under 
Specific 
Relief Act 
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' 'Fraudu¬ 
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Sec. 38 


Default or 
neglect to be 
proved. 


not, is that in the latter case the principal is liable for the wrong done 
to the person defrauded by his agent acting within the scope of his 
agency ; in the former case he is liable on that ground and also on the 
ground that by taking the benefit he has adopted the act of his agent ; 
he cannot approbate and reprobate." 

Cases where persons were induced by fraud to become members 
of the corporation would also come under this sub-section. Karberg*s 
case, (1892) 3 Ch, i ; Smiths' case, 2 Ch. App. 604. Similarly where 
a person had been fraudulently placed in the register of members with 
the help of a forged transfer. Bahia & San Francisco Ry. Co., L.R. 3 
Q.B. cases 584. 

Under the second heading given before it is not necessary to prove 
that the company is in default. If for any reason whatsoever the 
right name is not there then that will be sufficient to give the Court 
jurisdiction under this heading. See Exparte Shaw, 2 Q.B.D. 463 ; 
Exparie Kintrea, 5 Ch. App. 95 at 99 ; and In re London and Stafford¬ 
shire Fire Insurance Co., 24 Ch.D. 149. 

Under the third heading it is sufficient to prove default or neglect, 
improper refusal or neglect or omission on the part of the company. 
See In re Bede Steam Shipping Co., (1917) i Ch. 123. In re Man¬ 
chester and Oldham Bank, 54 L.J. Ch. 926, and In re Potruguese 
Consolidated Copper Mines Co., 42 Ch. D. 160. Cases of omission 
and cases of neglect however stand on different footings. See Mohidun 
[T. A. K.) Pichai v. Tinnevelly Mills Co. Ld., (1928) A.I.R. Mad, 


P- 571. 

The last heading appertains to cases where the company is guilty 
of unnecessary delay in recording the fact that a particular member 
has ceased to be a member. The keeping of a register of members 
correctly and upto date being essentially important for the members 
of the public, the Courts will always rectify the register if any un¬ 
necessary delay on the part of the company is .proved. It must 
however be borne in mind that, in exercising the jurisdiction of the 
Court on this ground, it must be proved, that there is no other objection 
to the removal of the name. In cases where the Court is asked to 
exercise jurisdiction on this ground it will presume this in favour of 
the applicant. Paine v. Hutchinson, 3 Ch. App. 388 at 393. 

Procedure The procedure under this section is either to apply by Motion or 

motkllo Originating summons. The procedure by Originating 

summons is really obsolete and is rarely resorted to, and the usual 
procedure now is to apply by way of motion. See Duffin v. Mexican 
Gold etc., Co., (1890), W.N, 116. 

For forms of petition and summons, see Vol. II. 

general principles where the transferee makes the application 
eJedmg' necessary to make the transferors parties thereto. In the case of 

Muir Mills y. Cojidon, 22 All. 411, the learned Judges of the Allahabad 
High Court were of the opinion, relying upon Exparte Shah, 2 Q.B.D. 
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463, that the transferors were not necessary parties to an application. 
This is no longer good law. See in this connection the judgment of the 
Judicial Committee in Ontario Jockey Club v. Samuel McBridge, 30 
Bom. L.R. 1329—where in an action for rectification for the share 
register at the instance of a transferee their Lordships of the Judicial 
Committee held that in as much as the putting of the transferee's name 
in the company's register necessarily involved an order to take the 
transferor's name off ; no rectification could be ordered in an action 
to which the transferor was not a party. It is submitted that this view 
will equally apply to the case of an application under sec. 38. 

In the application the company should be made a party, but it 
is not necessary to make the directors individually parties. See In re 
Keith, Prowse & Co., (1918) i Ch. 487 ; Rajnagar Spinning Co. v. 
Maganlal, 17 I.C. 640. In re Copal Varnish Co., (1917) 2 Ch. 349, 
is wrongly supposed to be an authority for the proposition that direc¬ 
tors should be made parties, and even if it is, it has been expressly 
dissented from in the case cited above. 

Parties whose rights are affected are entitled to intervene and 
should be allowed to intervene. See Romesh v. Jogin, 47 Cal. 901. 

Where the applicant is successful he is generally allowed costs as 
against the company, while if he fails he has to pay the costs of the 
company. Where the company has refused to comply with a prior 

request on the part of the applicant he may also be entitled to get 

damages. See Weignrighfs case, 63 L.T. 429. But there is no juris¬ 
diction in the Courts to grant costs as between attorney and client by 
way of damages. See In re Ottos Kopje Mines, (1893) i Ch. 618, 

An order made under this section operates as from the date of 
the order. In re Keith Prowse & Co. Ltd., (1918) i Ch. at 491. But 

the Court has jurisdiction to give relief Nunc-protunc and give 

retrospective effect to the order. See In re Sussex Brick Co., (1904) 
I Ch. 598. Where by an order made under this section a name is 
struck out the effect is the same, as if the name had never been there. 
See Pullbrook v. Richmund Consolidated Mining Co., 9 Ch.D. 610 at 

P- 615- 

The remedy under this section may be lost if the party applying 
is guilty of laches and delay. 

39 . In the case of a company required by this Act 
to file a list of its members with the registrar, the Court, 

Notice to registrar of whcH making an Order for rectifica- 
recti6cation of register. thc rcgistcr, shall, by its Order, 

direct notice of the rectification to be filed with the 
registrar within a fortnight from the date of the comple¬ 
tion of the order. 
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Sec, 39 


Alterations 
in Register 
to be com¬ 
municated. 




Notes of changes. The words in italics have been added at the end of the 
section by section 19 of the Amending Act of 1936. It provides a time limit 
for the notice of a rectification of the register of members as ordered by the 
court. 

" 'Completion' has been substituted for ‘making’ to provide for the inter¬ 
mediate period which according to the practice in certain courts elapses before 
the order made is really available to the company ."—Report of the Select 
Committee. 


The object of this section is to keep the Registrar of Joint Stock 
Companies posted up with all the alterations made in the register. 
It therefore imposes upon the company the obligation of directing or 
sending a notice of the rectification, if any, directed to be made under 
the provisions of Section 38, to be filed with the Registrar. 

By the Amending Act of 1936 the time within which such notice 
must be given is limited to a fortnight. 

40. The register of members shall be primd facie 

Register to be evi- evidence of any matters by this Act 

directed or authorised to be inserted 

therein. 

The effect of this section is to make the register of members 
prima jade evidence in respect of the matters which are directed to be 
contained or inserted therein. As to the matters to be contained in 
the Register see Sec. 31. As the section itself shows it is merely prima 
jade evidence, and proofs may be given to rebut the same. Thus 
where a person's name is borne on the register of members it affords 
prima jade evidence of the fact that he is a member of the company 
and the onus of proving the contrary is on the person who alleges it. 
See Waryamsing v. Ofj. Liquidator, Eastern Commerdal etc., Co., 
A.I.R. (1926), Lahore 414 ; Amar Sing v. Khalsa Bank, 33 Punjab 
L.R. 973 ; and Bakshis Sing v. Khalsa Bank A.I.R. (1933). Lahore 
1016. 

In a recent case decided in the Madras High Court, Bellary Electric 
Supply Co, v, Kanniram Rawoothmal, 56 Mad. 391, Mockett, J.. held 
that the mere entry of shareholder’s name in the company’s register 
is insufficient to establish that an allotment of shares was in fact 
made. It is submitted that this view is incorrect and that the view 
of the Lahore High Court in Babshis Sing v. Khalsha Bank, (1933) 
A.I.R. Lahore 1016, where Mr. Justice Dalip Sing held, in the case of 
a person whose name was admittedly in the register of members, that 
the onus is on the party challenging to show that he was not a member, 
is undoubtedly the correct view. 


41. (/) A company having a share capital may, if 

Power for company to SO authorised by its articles, cause to 

keep branch register in be kept in the United Kingdom a 
the United Kingdom. bianch register of members (in this 

Act called a British register). 



BRITISH REGISTER 


(2) The compan3/ shall, within one month from the 
date of the opening of any British register, file with the 
registrar notice of the situation of the office where such 
register is kept and, in the event of any change in the 
situation of such office or of its discontinuance, shall 
within one month from the date of such change or dis¬ 
continuance, as the case may be, file notice of such change 
or discontinuance. 

(5) If a company makes default in complying with 
the requirements of this section, it shall be liable to a fine 
not exceeding fifty rupees for every day during which the 
default continues. 

This section applies to the cases of companies incorporated in 
India which do business in the United Kingdom, and provides for the 
keeping of the British Registers. 


42 . (x) A British register shall be deemed to be 

Regulations as to part of the coiupany’s register of 
British register. members (in this section called the 

principal register). 

(2) It shall be kept in the same manner in which the 
principal register is b3^ this Act required to be kept, except 
that the advertisement before closing fhe register shall be 
inserted in some newspaper circulating in the locality 
wherein the British register is kept. 

(.?) The company shall transmit to its registered office 
in India a copy of every entry in its British register as 
soon as ma3’ be after the entry is made; and shall cause 
to be kept at such office, duly entered up from time to 
time, a duplicate of its British register, and the duplicate 
shall, for all fhe purposes of this Act, be deemed to be 
part of the principal register. 

(4) Subject to the provisions of this section witii 
respect to the duplicate register, the shares registered in 
^ British register shall be distinguished from the shares 

r^^istered in the principal register, and no transaction 
■with respect to any shares registered in a British register 
shall, during the continuance of that registration, be 

registered in any other register. 

^ . .(5) The company may discontinue to ^ keep any 

British register, and thereupon all entries in that register 
shall be transferred to the principal register. 


124 


THE COMPANIES ACT, 1913 


( 6 ) Subject to the provisions of this Act, any com¬ 
pany rnay, by its articles, make such regulations as it 
may think fit respecting the keeping of a British register. 


43 . (7) A company limited by shares, if so autho¬ 

rised by its articles, may with respect to any fully paid-up 
Issue of share-war- sharcs, or to stock, issue under its 

rants to bearer. common Seal a Warrant stating that 

the bearer of the warrant is entitled to the shares or stock 
therein specified, and may provide by coupons or other¬ 
wise, for the payment of the future dividends on the 
shares or stock included in the warrant, in this Act termed 
a share-warrant. 

(2) Nothing in this section shall apply to a private 
company. 


Notes of changes. Section 43 has now been re-numbered as sub-section (i) 

of that section and to that, sul)-section (2) has been added by section 20 of the 
Amending Act of 1936. 

"The issue of hearer share warrants is not compatible with the provision 
contained in new section 2 (i) (13) (a). Section 43 should not. therefore, apply 
to private companies ”—Notes on Clauses. 

0 

Share-warrants can only be issued if the company is authorized 
to do so under its Articles. These warrants must be issued under the 
seal of the company and as the section itself shows entitle the bearer 
to the share or stock therein specified. A share-warrant had been 
held by mercantile usage to be a negotiable instrument. See Webb Hale 
& Co. V. Alexandria Water Co., 93 L.T. 339. See also Rumball v. 
Metropolitan Bank, 2 Q.B.D. 194. This has now been recognized by 
the legislature in Sec. 44. In this respect it differs from share scrips 
which even when accompanied by blank transfers do not become 
negotiable instruments. Hazarimull v. Satish Chose, 46 Cal. 331. 

Sub-section (2) is an addition made by the Amending Act of 1936 

and is based upon the fact that the issue of bearer share-warrants is 

not possible in the case of private companies as one of the main features 

of such companies is that there is a restriction on the right of transfer 
of shares. 


A share-warrant shall entitle the bearer thereof 
to the shares or stock therein specified, and the shares 
Effect of share- oi* stock mav be transferred bv 

delivery of the warrant. 

This section recognises what was held to be the law in the case 
of Webb Hale & Co. v. Alexandria Water Co,, 93 L.T. 339, viz., that 
by mercantile usage a share-warrant is a negotiable instrument, and 



SHARE-WARRANT 


accordingly enacts that a share-warrant shall entitle the bearer to the 
shares or stock therein specified and expressly provides for transfer of 
the said shares and stock by delivery of the warrant. 


warrant. 


45. The bearer of a share-warrant shall, subject to 
the articles of the company, be entitled, on surrendering 

Registration of name for Cancellation, to have his name 

of bearer of share- entered as a member in the register 

of members; and the company shall 
be responsible for any loss incurred by any person by 
reason of the company entering in its register the name 
of a bearer of a share-warrant in respect of the shares 
or stock therein specified without the warrant being 
surrendered and cancelled. 


Share-warrants being in their nature negotiable instruments which 
pass the title to the shares comprised in them by delivery, it is impossible 
to enter in the register the name of any definite person as the holder of 
the shares in respect of which the warrants were issued. It is only when 
the warrant is delivered up for cancellation the ownership is fixed and 
the person delivering up becomes entitled to be noted in the register 
as the holder. 

The first part of this section, therefore enacts, that the holder of a 
share-warrant on surrendering the warrant for cancellation is entitled to 
have his name put upon the register, as the holder of the shares men¬ 
tioned in the warr'ul. 

The second portion of the section is really consequential to the 
first. If the company without asking for the delivery up and can¬ 
cellation of the warrant enters in the register the name of any particular 
person as the member holding the shares or stock mentioned in the 
warrant, the company takes upon itself the risk of paying damages 
to such other parties as may be prejudiced by such action. It is quite 
conceivable that the share-warrants may have been passed on to some 
person other than the person whose name is being recorded and by 
operation of section 44 such a person would be entitled to assert 
his title to the stock or shares mentioned in the warrant. 


46. The bearer of a share-warrant may, if the 
articles of the company so provide, be deemed to be 

Position of bearer of a member of the company within the 
share-warrant. meaning of this Act, either to the full 

extent or for any purposes defined in the articles, except 
that he shall not be qualified in respect of the shares or 
stock specified in the warrant for being a director or 
fuanager of the company, in cases where such a qualifica¬ 
tion is required by the articles. 


Sec. 44 
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Sec. 46 This section provides for an exception to the general rule that the 

holder of a bearer share-warrant is not entitled to have his name 
entered on the register of members in respect of the shares mentioned 
in the warrant unless he surrenders the warrant. 

This section leaves it to the company by its Articles of Association 
to provide if the holder of a bearer share-warrant will be entitled to be 
a member in respect of the shares comprised in the warrant held by 
him and within the meaning of this Act, and if so, to what extent. 
The second part of the section however makes it clear that the holding 
of a share-warrant will not entitle a person to qualify himself as 
director. In other words from the point of view of qualification the 
holding of a share-warrant will not be deemed to be the same as 
the holding of shares. 


47 . (i) On the issue of a share-warrant, the com¬ 

pany shall strike out of its register of members the 

in register name of the member then entered 
share-warrant therein as holding the shares or stock 

specified in the warrant as if he had 
ceased to be a member, and shall enter in the register the 
following particulars, namely: 


Entries 

when 

issued. 


(t) the fact of the issue of the warrant; 

(n) a statement of the shares or stock included in 

the warrant, distinguishing each share by 
its number; and 

(in) the date of the issue of the warrant. 

f 

(3) If a company makes default in complying with 
the requirements of this section it shall be liable to a fine 
not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company 
who knowingly and wilfully continues or permits the 
default shall be liable to the like penalty. 


This section should be read along with section 43. Section 43 
authorises a company limited by shares to issue bearer warrants in 
respect of any stock or shares. Section 44 entitles the holder of the 
share-warrant to pass the title to the shares or stock by delivery up of 
the warrant. Ha\'ing regard to these incidents of a share-warrant it 
follows that once a share-warrant is issued in respect of any particular 
shares the name of the members recorded in the register in respect of 
the shares must be struck out and the name left blank until such time 
as the warrant is surrendered. This section accordingly enacts that the 
compan}^ is to strike out the name of the holder of the shares in 
respect of which the warrant is issued and enjoins upon the company 
to record the following particulars upon the issue of a share-warrant 
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viz.: _the fact of the issue of the warrant, a statement of the shares Sec. 47 

or stock which are included in the warrant and the date of the issue of 
the warrant. 


48. Until the warrant is surrendered, the above 
particulars shall be deemed to be the particulars, required 

Surrender of share- by this Act to be entered in the 

warrant. register of members; and, on the 

surrender, the date of the surrender shall be entered as 
if it were the date at which a person ceased to be a 
member. 

This section should be read along with section 45. 

It deals with the procedure to be adopted by a company 
when a share-warrant is surrendered. Upon the surrender of a share- 
warrant the holder of the warrant is under the provisions of section 45 
entitled to have his name recorded in the register as the holder of the 
shares contained in the warrant. Upon this being done the company, 
so far as the share-warrant is concerned, has got to enter the fact of the 
sunrender and the date on which the surrender is made in the same way 
as it has to do in the case of a transfer of shares. 


49. A company, if so autho¬ 
rised by its articles, may do any 
one or more of the following things, 
namely: — 

(i) make arrangements on the issue of shares for a 

difference between the shareholders in the 
amounts and times of payment of calls on 


Power of company to 
arrange for different 
amounts being paid on 
shares. 


their shares; 

( 2 ) accept from any member who assents thereto 

the whole or a part of the amount remain¬ 
ing unpaid on any shares held by him 
although no part of that amount has been 

called up; 

( 3 ) pay dividend in proportion to the amount paid 

up on each share where a larger amount is 
paid up on some shares than on others. 


This section authorises a company (subject to there being provi¬ 
sions in its Articles) to make the following kinds of arrangements with 

regard to the shares which are issued by it, viz. 

(1) To provide for a difference in the amount and time of 

pa5anent of calls in respect of the shares. 

(2) To accept what is known technically as advance payment 

of calls. 
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Sec. 49 


Calls. 


Call denotes 
a demand 
for money 
as also sum 

demanded. 


There is no 
liability to 
pay unless 
there is a 
call. 


\\'ho is 
to make 


(3) To pay dividend not according to the number of shares 

held by such person but according to the amount paid up on the 
shares. 

All members of the company are prima facie liable to pay up 
the nominal amount of their share, but it is very rarely that they are 
required to pay the amount all at once. It is generally provided in 
the prospectus as to how and when the amount payable in respect of 
the shares is to pe paid. The instalments by which the capital is 
thus raised are known as "calls". The different sums which a share¬ 
holder has to pay in terms of the prospectus on application or on 
allotment are not however calls. Croskey v. Bank of Wales, 4 Giff. 
314. As Lord Lindley has pointed out in his treatise on companies, 
the word call is used to denote both a demand for money and also 
the sum demanded. In the case of companies the liability of share¬ 
holders of which is limited, the amount of calls which can be made 
on each shareholder cannot exceed the portion of the capital unpaid 
on the shares held by him. Before however any amount can be 
demanded of a shareholder, the company has to make a call. No 
shareholder is liable to pay anything in respect of the shares subscribed 
for by him until calls are duly made on him. See Alexander v, AuiO’- 
malic Telephone Co., (1900) 2 Ch. 56. This rule applies even to 
persons who subscribe to the Memorandum of Association and even in 
their case no liability for payment arises until a call is made on them. 
So long as the company is not being wound up the amount of capital 
unpaid has to be realized by making calls ; but once the company 
goes into liquidation the liability to pay becomes different—it then 
becomes a liability to contribute to the assets of the company. This 
liability is not necessarily for the whole of the amount remaining un¬ 
paid on the shares. It may and very often is less, for the amount to 
be contributed is dependant upon the amount of the deficit between 
the assets and the liabilities. The liability to pay a call arises out of 
the contract which every shareholder makes with the company to pay 
the nominal amount of the share as his contribution towards the capital. 
A statement in a prospectus that it is not intended to call beyond a 
certain sum does not take away the right of the company to make calls 

beyond such sum. Accidental & Marine Insurance Corporation v. 
Davis, 15 L.T. 182. 

The right to make a call upon the shareholders prima facie belongs 
to the company and the company may by its Articles prescribe how 
and by whom calls are to be made. The Act makes no provisions as 
to who IS to make it. Under the Amending Act however consequent to 
the compulsory inclusion of Art. 71 of Table A in the Articles of 
every company, the power on the part of the company would be exer¬ 
cisable by the directors unless it is otherwise prescribed in the Articles. 
The directors who purport to make the call must be duly qualified 
otherwise tlie call made b\- them is invalid. Garden GuUv Co. v. 
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McLister, i A.C. 39 ; Iron Ship Coating Co. v. Blunt, L.R. 3 C.P. 484. 
See also Howbeach Coal Co. v. Teague, 5 H. & N. 151. Similarly the 
directors cannot show any preference to themselves and the calls in 
respect of their shares must be made at the same time as the calls on 
the other shares. 

A call must be made by the directors at a meeting which is duly 
convened and in which a proper quorum is present, and if there is an 
irregularity in the meeting or if the proper quorum is not there, the 
meeting is invalid. See Garden Gully Co. v. McLister, i A.C. at p. 46 ; 
Austin s case, 24 L.T. 932 ; and Bottomley’s case, 16 Ch.D. 681. 

Occasionally articles of association of a company make provisions 
for calls to be made by committees ; but unless there are specific pro¬ 
visions to that effect in the articles a call must be made by the entire 
body of the directors and not by a sub-committee appointed by them. 
See Howards case, i Ch. App. 561. 

In the case of In re National Provincial Marine Insurance Co., 
5 Ch. App. 559, Lord Justice Giffard held that a director is really in 
the position of a trustee in respect of his power to make calls and 
that he must use it not for his individual benefit but in the interest of 
the general body of the shareholders. See also In re Cawley & Co., 
42 Ch. D. 209 ; and Sykes' case, 13 Eq. 255. No call can be law¬ 
fully made upon the shareholders for a purpose not warranted by the 
constitution of the company. Acting on this view of the law the 
Courts have frequently restrained directors from making a call on 
being satisfied that the power to make the call is being exercised 
malafide, for some indirect purpose or to serve the private ends of the 
directors. See Lamb v. Sambas Rubber etc. Co., (1908) i Ch. 845 ; 
Jones V. Pacaya Rubber etc. Co., (1911) i. K.B. 455. See also Punt 
V. Symons & Co., (1903) 2 Ch. 506. Unless power for differentiation 
is contained in the Articles, it is an implied condition that every share¬ 
holder is entitled to equal treatmnet in the hands of the company. It 
would therefore prima facie be improper on the part of the company 
to make a call on some members of a class without making a similar 
call on the other members of the class. See Preston v. Grand Collier 
Dock Co., II Sim 327 ; Galloway v. Halle Concerts Society, (1915) 
2 Ch. 233 at 239 ; British & American Trustee etc.. Corporation v. 
Couper, (1894) A.C. 399. Sub-section (i) of this section however allows 
a company, if so authorized by its articles, to provide for calls being 
niade at different times and in different amounts. 

Subject to the limitations indicated above the directors are the 
proper judges for the purpose of deciding as to whether the calls are 
necessary or not, and provided they exercise their powers bona fide and 
'n the interest of the company the Courts will not interfere with their 
discretion. See Odessa Tramways Co. v. Mendel, 8 Ch.D. 235 » Bailey 
V. Birkenhead etc.. Railway Co., 12 Beav 433. Nor can the Court by 
^ c issue of a Mandamus force the directors to make a call even at the 

17 
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instance of an unpaid creditor. Rex v. Viciotia Pdfh Co., i Q-B. 288. 
But see Law v. London Indisputable Life Policy Co., i K.. & J. 223* 

The onus of proving that the directors are not acting bona fide but 
are acting in their own interest and ntalafide is on the shareholders 
who come to restrain the directors from making call. See Odessa 

Tramway Co. v. Mendel, 8 Ch.D. 235. 

Where the validity of a call made by the directors is challenged 

the onus is upon the company to prove— 

(а) that the persons acting as directors were duly appointed, 

(б) that there was a duly convened meeting, and 
(c) that a proper quorum was present. 

The factum about the meeting is generally proved by the produc¬ 
tion of the minutes of the board of directors and it is doubtful if any 
other proof can be adduced in that behalf. See Cornwall Great Consoli¬ 
dated etc.. Mining Co. v. Bemtett, 29 L.J. Ex. 157* learned 

Judges deciding that case were divided in their opinion as to whether 
a call could be made by a resolution which is not reduced into writing. 

The resolution by which the directors decide upon a call must 
state (i) the amount of the call, (2) the time when the call is to be 
made, (3) the place, (4) the person on whom the call is to be made. 
Sec in this connection In re Cawley & Co., 42 Ch. D. 209, The 
decision in this case however does not take notice of cases like Johnso 7 i 
V. Lyttles Iron Agecy, 5 Ch. D. 687 ; Sheffield Eastern Manchester 
Railway Co. v. Woodcock, 7 M. & W. 574, in which the Courts held 
that the fixing of a time for the payment of a call might be left over 
and need not be fixed by the resolution. 

As regards the quantum of payment of calls the directors have 
inherent authority to direct that calls might be made payable by instal¬ 
ments. See Lawrence v. Wy 7 in, 5 M. & W. 355 ; and Ambergate etc. 
Rail Co. V. Norcliffe, 6 Ex. 629. In making a call it is not necessary 
that the call should be made at once. The directors may resolve to 
make a call at a future date. Thus a resolution may be passed that 
a call is to be made a month hence. See Sheffield etc. Rail Co. v. Wood¬ 
cock, 7 M. & W. 574. Generally a call is deemed to be made when 
a resolution that the call be made is passed. R. y. Londonderry Rail- 
way Co., 13 Q.B. 998. 

The power of the directors to make a call continues so long as the 
company is not wound up, and even after a company has gone into 
voluntary liquidation, they may exercise the powers of calls subject 
to the directors of a general meeting of the shareholders or sanction 
of the liquidator. See In re Fairbairn Engineering Co., (1893) 
3 Ch. 450. 

The question of a call and as to how it can be made has been 
summed up by Lord Bindley very concisely in the case reported in 
In re Pyle Works, 44 Ch. D. 534, where at page 583 the learned Judge 
said as follows: — 



CALLS 


*‘A careful study of the foregoing enactments will be found to 
warrant the following inferences: — 

1. That uncalled-up capital on any share is money which 
its holder is bound to the company to pay to it when required 
by the proper authority. The right to require payment of this 
money is vested in the company, and when payment is required 
the amount payable is a debt due to the company in all cases, 
whether the payment is required before or after liquidation. 

2. That the Companies Act, 1862, does not say when or by 
whom the uncalled-up capital is to be called-up before the company 
is in liquidation. The Act leaves this matter to be regulated by 
the Company’s Articles of Association. But after a liquidator is 
appointed he is the person to exercise the power of calling it up. 

3. The directors can only make calls at such times, after 
such notices, and of such amounts, as are prescribed in the Articles 
of Association, but liquidators are not bound to observe the Articles 
as regards these matters ; liquidators both can and must collect 
the assets, which is their duty to distribute as speedily as circum¬ 
stances will permit.” 

When a call is made the amount due from the shareholder is a 
debt and can be recovered by an action against the shareholder. It 
is the duty of the directors when a call is made to compel every share¬ 
holder to pay to the company the amount due from him in respect 
of that call and they are guilty if they do not take all reasonable 
means for enforcing the payment. See the observations of Lord Cran- 
worth in Spackman v. Evans, L.R. 3 H.L. 171 at 186. 

Before a call can be realized notice of the calls must be given to 
the shareholders, and in one case the Court went even to the length 
of saying that the notice made the call. Shaw v. Rowley, 10 M. & W. 
810. This view, it is submitted, is incorrect. The notice to be given 
must comply with the provisions if any in the articles. See Miles v. 
Bough, 3 Q.B. 845 ; and Watson v, Eales, 23 Beav. 294. Where a 
shareholder is dead, if the company is not aware of the death, notice 
sent in the name of the deceased is sufficient. Rew Zealand Gold etc. 
Co, V. Peacock, (1894) i Q-B. 622. Even if the death is known it 
is doubtful, if notice to his representative is necessary. See observa¬ 
tions of Lindley M. R. in Allen v. Gold Reefs of W. Africa, (1900) 

I Ch. 656 at 670. 

In an action for calls, the plea that the defendant was induced 
to take shares by misrepresentation is no defence, and unless the 
defendant further proves that his repudiation has been accepted by 
the company, he should 3-pply rectification. First National Re¬ 
insurance Co, V. Greenfield, (1921) 2 K.B. 260. 

The persons who are liable to pay calls may be divided into three 
classes: Persons who are subscribers to the Memorandum, who have 

been entered in the registers. Midland Great etc. Railway Co, w. Gordon, 
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16 M. & W. 804. («) Shareholders, unless they have repudiated the 

shares. Deposit Life Assurance Co, v. Ayscough, 6 E. & B. 761. The 
liability to pay calls cannot be avoided by a shareholder by trans¬ 
ferring the shares, and when shares are transferred after a call has been 
made the liability to pay the calls is upon the transferor and is not 
transferred to the transferee. See Taylor, Philipps & Rickard^s cases, 
(1897) I Ch. 298 at p. 306. See however, Aylesbury Railway Co. v. 
Mount, 4 Man & Gr. 651, where under a special Act the contrary was 
held. Where however, the call is made after the share is transferred 
but before the transferee gets his name registered in the register the 
transferor will be bound to pay the call, but he will be entitled to an 
indemnity against the transferee. (*n) Representatives of subscribers 
or shareholders. If at the time of making the call the member is 
dead the call can be recovered out of his estate and the company can, 
if necessary, take steps to have his estate administered by the Court. 
See New Zealand Gold Extraction Co. v. Peacock, (1894) i Q.B. 622. 
Similarly if a member becomes bankrupt the company may prove not 
only for the call made but it may include in its proof an amount equal 
to the estimated amount of future calls. See In re McMahon, (1900) 

I Ch. 173. 

It is within the competence of a company to receive payment of 
calls in advance, but the power to receive such calls is in the nature 
of a trust and must be used for the benefit of the company. On this 
principle it has been held that the company can receive moneys in 
advance only if the directors are of opinion that it is necessary to 
accept such payments and that the moneys so received can be advan¬ 
tageously used for the purposes of the company. Poole, Jacksoyi 6* 
Whyte's case 9 Ch. D. 322. 

In respect of amounts received by way of advance calls it is now 
well settled that provided there is a proper article enabling the com¬ 
pany to do so the company can pay interest on the amount so paid, 
and even if necessary may do so out of the capital. Lock v. Queens¬ 
land Investment Co., (1896) A.C. 461. 

Calls paid in advance prima facie rank for payment immediately 
after outside debts and the calls of winding up. See Exparte Maude, 
f) Ch. App. 51. 

Ordinarily, and in the absence of special provisions, dividends must 
be paid to the shareholders in proportion to the nominal amount of 
the capital held by each shareholder and not in proportion to the 
amount paid up. See Oakbank Oil Co. v. Crum, 8 A.C. 65 ; Birch 
V. Cropper, 14 A.C. 525. 

This section, however, ])ro\'ides that the articles of a company 
may ])rovide that the company will pay dividend not in accordance 
with the nominal amount of capital held by each member but in pro¬ 
portion to the amount })aid upon each share, in cases where a larger 
amount is paid up on some sliares than on others. 
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authorised by its articles, may alter 

bf the condition's of its memorandum as 

alter its share capital. foUows (that is to say), it may— 

(а) increase its share capital by the issue of new 

shares of such amount as it thinks 

expedient; 

(б) consolidate and divide all or any of its share 

capital into shares of larger amount than its 

existing shares; 

(c) convert all or any of its paid-up shares into 

stock and reconvert that stock into paid-up 
shares of any denomination; 

(d) sub-divide its shares, or any of them, into 

shares of smaller amount than is fixed by 
the memorandum, so however, that in the 
sub-division the proportion between the 
amount paid and the amount, if any, un¬ 
paid on each reduced share shall be the 
same as it was in the case of the share from 
which the reduced share is derived; 

(e) cancel shares which, at the date of the passing 

of the resolution in that behalf, have not 
been taken or agreed to be taken by any 
person, and diminish the amount of its 
share capital by the amount of the shares 

so cancelled. 

( 2 ) The powers conferred by this section must bv. 
exercised bv the company in general meeting, 

{ 3 ) A cancellation of shares in pursuance of this 
section shall not be deemed to be a reduction of snare 
capital within the meaning of this Act. 

( 4 ) The company shall file imth the registrar notice 
of the exercise of any power referred to in clause (a) 0 ; 
clause {e) of sub-section (r) within fifteen days from the 

exercise thereof. 

Notes of changes. Re: sub-seciion J 2 )-The words “with respect to sub- 
tlivision of shares" after the words “this section" have been omitted and the 
words "by the company in general meeting" have been substituted the 

^"ords "by special resolution.” by section 21 (a) of the Amending Act of 

1936. 

The following sub-sections (3) and (4) of the Act have now lieen omitted 
t>y section 21 (b) of the Amending Act of 193b in ^lew of the provisions of 
the new section 25A. 


I 
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{.(3} VVhere any alteration has been made under this section in the 
memorandum of a company, every copy of the memorandum issued after the 
date of the alteration shall be in accordance with the alteration. 

(4} If a company makes default in complying with the requirements of 
sub-section (jJ. it shall be liable to a fine not exceeding ten rupees for each 
copy in respect of which deafult is made ; and every officer of the company 
who knowingly and wilfully authorises or permits the default shall be liable 
to the like penalty.] 

Pe: sub-section (3).—The old sub-section (5) has now been re-numbered 
as sub-.section (3) by section 21 (b) of the Amending Act of 1936. 

Re: sub-section (4 }—This sub-section has been added by section 21 (^) 
of the Amending Act of 1936. 

"The Act at present allows alteration of capital to be effected by the 
directors and requires only an alteration involving sub-division of shares to 
be made in general meeting. One consequence is that the registrar's office has 
no record of alterations of capital made by directors. This clause brings the 
law into accord with section 50 of the English Act ."—Notes on Clauses, 

Tlie Select Committee also recommended some changes by the following 
observations: "We have brought the provision of the law into conformity 

with the English Act which does not require a special resolution but only 
the authority of the company in general meeting for a change in the memo¬ 
randum. We have omitted sub-sections {3) and (^) of section 30 in view 
of the new section 25A. We have'also provided that notice shall he given 
at an early date to the registrar of any change in the memorandum relating 
to the sub-division or cancellation of shares." 


This section deals with the powers of companies to alter the con¬ 
ditions of its Memorandum regarding share capital and indicates the 
alterations which can be made. 

A company limited by shares may alter its share capital provided 
it is authorized by its Articles to do so, in the following ways;_ 

1. Increase the share capital by the issue of new shares. 

2. Consolidate and divide all of its share capital into shares 
of larger amounts than the existing shares. 

3. Convert paid up shares into stock and reconvert the said 
stock into new shares. 

4. Sub-divide the shares into shares of smaller amount pro¬ 
vided that in the sub-division the proportion to the amount paid 
and unpaid on each of the reduced shares shall remain the same 
as it was before reduction. 

5. Cancel shares which have not been issued and which are 
not agreed to be taken. 


Before the Amending Act of 1936 all the alterations indicated above 
with the exception of sub-division of shares could be done by the 
directors without having the necessity to call General Meetings, but 
under the new Act these alterations can only be made by the company 
in General Meeting. This is a very substantial curtailment of tlie 
authority of directors. 


The absence of authority in the articles of a company is not how¬ 
ever an unsurmountable difficulty, as such authority could be provided 
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by changing the Articles in accordance with the provisions laid down 
in section 20 of the Act. The section before it was amended by the 
Amending Act of 1936 did not specifically say how and by whom the 
powers other than that of sub-dividing the shares were to be exercised 
and it was held that they could be done by the directors. See Campbell’s 
case 9 Ch. App. i ; Campbell {A.E.) v. Roffe (T.E.), (1933) A.C. 91 
at page 99 ; and Moseley v. Koffyfontein Mines Lid., (1910) 2 Ch. 382. 

The changes which have been made are in accordance with the 
observations of Eve, J., made in the last mentioned case, where in deal¬ 
ing with the objection raised by Mr. Up John in the case that the 
Court would not be justified in construing the section in such a way 
as to hold, that an alteration of the capital transforming a company 
registered with a very modest capital into a company with a very 
enormous capital, may be brought about by the will of the directors 
or even by the will of a single individual to whom the directors have 
delegated their powers, the learned Judge said as follows: — 

‘Tf the legislature alive to the consequences of this construc¬ 
tion desire to avoid such consequences it is for the legislature so 
to amend the statute to modify or restrict in future the powers now 
conferred.'" 

The changes in the section intended to meet the objections raised 
by Mr. Up John were effected by the Legislature in 1928, and by the 
English Companies Consolidation Act, 1929, section 50 was redrafted 
so as to make the exercise of these powers dependent upon the consent 
of the shareholders given in general meeting. The same view has 
been adopted in India and the exercise of the powers in the Indian 
Act has, as in England, been made dependent upon the company in 
general meeting. 

Under the provisions of this section, share capital can be altered 
by issuing new shares of such amount as the company thinks expedient. 
Subject to there being the proper provisions in the articles they may 
be issued with such rights and privileges as the company may desire. 
There is however one statutory requirement which the directors must 
observe. This is contained in section 105C of the Act. This section 
provides that in the event of the directors deciding to issue new shares 
and thereby increase the capital, the new shares must be offered in 
the first instance to the existing shareholders in proportion to the 
shares held by them at the date of the issue. See further notes 
under section 105C. 

This section authorises the company, provided there is authority 
its articles, to consolidate and divide all or any portion of its 
share capital into shares of a larger amount than the existing shares. 
This power to consolidate shares and to increase the amount of the 
shares is however very rarely exercised. The word consolidation 
would appear to contemplate the consolidation of two or more shares 
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of different classes into a single share of a larger amount. See In te 

North Chesire Breway Co. Ld., (1920) W.N. 149. 

Under this section another mode of alteration of share capital is 
by converting paid up shares into stock and vice-versa. 

p'ully paid up shares may be converted into stock and stocks may 
be reconverted into fully paid up shares. As Lord Hatherly put it 
in the case of Morrice v. Aylmer, L.R. 7 H.L. 717 at 725 ' con¬ 
version of stock means in effect putting a set of shares together in a 
bundle with this peculiarity added to them that they are transferable 
in a manner in which you cannot transfer the ordinary shares. Another 
advantage of stocks over shares is that while shares in a company as 
shares cannot be bought in small fractions of any amount the con¬ 
solidated stock of a company can be bought just in the same way 
as the stock of the public debt can be bought split up into as many 
portions as you like and sub-divided into as small fraction as you 
please. The result of the consolidation of shares does not affect the 
right of obtaining dividend in respect of the whole amount of those 
shares but only affects the right of voting to some extent. Stocks 
cannot be directly issued. Before stocks can be issued the shares must 
be issued first and paid up and then and then only can they be converted 
into stocks. See In re Home & Foreign Investment Agency Co., (1912) 
I Ch. 72. For the changes which have got to be made in the register 
when shares are converted into stocks and vice-versa, see section 52. 

Cancellation of unissued shares is not to be deemed according to 
sub-section (3) to be a reduction of share capital. 

The company is now under an obligation to file with the Registrar 
a notice of the exercise of the powers of sub-division and cancellation 
of shares within 15 days from the date when such power is exercised. 


51. (/) Where a company having a share capital 

has consolidated and divided its share capital into shares 

of larger amount than its existing 
shares or converted any of its shares 
into stock, or reconverted stock into 
shares, it shall within fifteen days ot 
the consolidation and division, conversion or re-conver- 
sion, file notice with the registrar of the same, specifying 
the shaie consolidated and divided, or converted, or the 
stock re-converted. 


Notice to registrar of 
consolidation of share 
capital, conversion of 
shares into stock, etc. 


(2) If a company makes default in complying with 
the requirements of this section, it shall be liable to a 
line not exceeding fifty rupees for ever3' day during 
which the default continues, and every officer of the 
comj^an\' who knowingl^^ and wilfulh^ authorises or 
permits the default shall be liable to the like penalt3'. 
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This section requires a company, which consolidates and divides Sec. 51 
its share capital into shares of larger amount, or which converts any 
of its shares into stocks, or vice-versa, to give notice to the Registrar 
specifying the shares consolidated and divided or the stocks converted 
or reconverted, within 15 days from the time when it is effected, and 
in default prescribes a penalty upon every officer who knowingly or 
willingly authorises the default. The object of these provisions is to 
keep the Registrar's records fairly up-to-date so that a person inspect¬ 
ing the same may not be misled. 


52. Where a company having a share capital has 
converted any of its shares into stock, and filed notice 

Effect of conversion of of the conversion with the registrar, 
shares into stock. all the provisions of this Act which 

are applicable to shares only shall cease as to so much 
of the share capital as is converted into stock; and the 
register of members of the company, and the list of 
members to be filed with the registrar, shall show the 
amount of stock held by each member instead of the 
amount of shares and the particulars relating to shares 
hereinbefore required by this Act. 


This section deals with the effect of conversion of shares into stocks. 
Once paid up shares are converted into stock the provisions of the Act 
applicable to shares automatically cease to be applicable, and in the 
register of members as also in the list of members to be filed with the 
Registrar, in place of the particulars to be noted in the case of shares 
only the amount of stock held by each member is to be shown. The 
other particulars become unnecessary because only fully paid up shares 
can be converted into stock. 


Notice of increase of 
share capital or of mem¬ 
bers. 


53. ( 7 ) Where a company having a share capital, 

whether its shares have or have not been converted into 

stock, has increased its share capital 

beyond the registered capital, and 

where a company not having a share 

capital has increased the number of its members beyond 

the registered number, it shall file with the registrar, in 

the case of an increase of share capital, within fifteen 

days after the passing of the resolution autborising the 

increase, and in the case of an increase of members 

within fifteen days after the increase was resolved on or 

took place, notice of the increase of capital or members, 

and the registrar shall record the increase. 

( 2 ) The notice to he given as aforesaid shall include 

particulars of the classes of shares affected and the 
18 
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conditions {if any) subject to which the new shares are 

to be issued. . 

(j) If a company makes a default m complying 

with the requirements of this section, it shall be liable to 
a fine not exceeding fifty rupees for every day during 
which the default continues, and every officer of the 
company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

Notes of changes. Re : subsection (i) .—The words "or in the case of a 
special resolution the confirmation" after the word passing have been 
omitted by section 22 (a) of the Amending Act of iQjb in view of the fact 
that no confirmatory meeting will be required hereafter for a special resolu¬ 
tion. 

Re: subsection (z ).—It has been inserted by section 22 (b) of the 
Amending Act of 1936. 

Re: subsection {^).—The old sub-section {2) hiis been re-numbered as 
sub-section (3) by section 22 {b) of the Amending Act of 1936. 

54. (i) A company limited by shares may, by 

special resolution confirmed by an order of the Court, 

Reorganization of tuodify the conditions contained in 

share capital. its memorandum so as to re-orgamze 

its share capital, whether by the consolidation of shares 
of different classes or by the division of its shares into 
shares of different classes: 

Provided that no preference or special privilege 
attached to or belonging to any class of shares shall be 
interfered with except by resolution passed by a majoritj' 
in number of shareholders of that class holding three 
fourths of the share capital of that class, and every 
resolution so passed shall bind all shareholders of the 
class. 

( 2 ) Where an order is made under this section, a 
certified copy thereof shall be filed with the registrar 
within twenty-one days after the making of the order, 
or within such further time as the Court may allow, and 
the resolution shall not take effect until such a copy has 
been so filed. 

Notes of changes. The words "and confirmed at a meeting of the share- 
liolders of that class in the same manner as a special resolution of tJic com¬ 
pany is required to be confirmed" after the words "capital of that class t 
in the proviso to sub-section (i) have been omitted by section 23 of the 
Amending Act of 1936. 

This section deals with the case of re-organization of share capital. 
Under the Act reorganization can be effected in two ways only viz .: 
(i) by consolidation of shares of different classes and (2) the division 
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of shares of one class into shares of different classes. In re Palace Hotel 
Ltd., (1912) 2 Ch. 438 ; In re Schweppes, Ltd., (1914) i Ch. 322 at 330. 

Thus where the scheme of reorganization is anything other than 
what is provided in the section and amounts in effect to a total abolition 
of the existing classes of shares and the creation of fresh classes of shares 
it does not fall within the provisions of this section. See In re Sassoon 
United Mills, 30 Bom. L.R. 598 at p. 605. 

Reorganization of capital cannot be effected merely by the passing 
of a special resolution. An order must be obtained from the Court con¬ 
firming the special resolution. The resolution becomes effective only 
upon confirmation by the Court. If the Court refuses its sanction the 
resolution is of no use. See Per Neville, J., in Australian Estates and 
Mortgage Co., (1910) i Ch. 414 at p. 425. 

This section is not an enabling section as it reads but is a section 
limiting the generality of the powers given under section 153 to make 
arrangement with regard to capital which alters the terms of the 
Memorandum of Association. 

Section 153 is the general section applicable to arrangements 
generally, but where the scheme is intended to modify the conditions 
contained in the company's Memorandum of Association, the 
provisions of section 153 do not apply and the matter has to be dealt 
with under this section. In re Scheweppes Ltd. (1914) i Ch. 322 where 
the Court of Appeal over-ruled the decision of Neville, J. in In re 
Doecham Gloves Co., Ltd. (1913) i Ch. 226 where he had expressed a 
contrary view. In re J. A. Nordberg, Ltd. (1915) 2 Ch. 439, at 441. 

Consolidation in this section has really the same meaning as in 
section 59, and would seem to contemplate consolidation of two different 
classes of shares into one of a larger amount. 

Sub-Division would include a case of creation of different classes 
with different rights. Thus a sub-division of a £10 ordinary share into 
two ordinary shares of £t each and 8 deferred shares of each was 
held to be covered by this section. In re Garden Village Ltd., (1923) 
I Ch. 230. 

Under the proviso of this section no preference or special privilege 
attached to any class of shares or belonging to any class of shares can be 
interfered with unless it is accepted by a resolution passed by a 
niajority of the shareholders of that class holding at least |ths of the 
share capital of that class. As Cozens Hardy, M. R., explained in the 
case of In re Schweppes, Ltd., (1914) i Ch. 322, this provision is intend¬ 
ed to operate as a special protection, as a check, to any abuse of the 
powers given under this section (which was given for the first time in the 
year 1907). It requires a much larger number of consent than would be 
required for an ordinary special resolution. See also similar observation 
by Neville, J., In re Doecham Gloves Ltd., (1913) i Ch. 226 at 229. As 
pointed out there the resolution has got to be passed at a meeting of the 
particular class of shareholders whose rights are intended to be interfered 
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Procedii re. 


with by an absolute majority in number and :Jths in the amount of 
all the issued shares of that class and not merely a Jth majority of those 
present in person or by proxy. 

The proviso is not in any sense an independent enactment operating 
beyond the limits of the section. It does not apply to cases where the 
preferential rights are determined by the Articles of Association 
but only where the preferential rights are attached by the Memorandum 
of Association. Per Neville, J., in In re Australian Estates and Mort- 
gage Co. Ltd., (1910) i Ch. 414 at 424. 

Where the Memorandum of Association of a company confers the 
preferential rights these rights are as a rule unalterable, the only 
possible exception is provided by this section, but before they can 
be modified the procedure laid down in section 54 (i) has got to be 
followed. See In re Sassoon United Mills, Ltd., 30 Bom. L.R. 598. 
See also observations of Sargant, J., in In re Garden Village Limited, 
(1923) I Ch. 230. 

An application under this section must be made by petition in 
Court. It is not however necessary to advertise it. See In re Ashanti 
Development Co,, Ltd., 27 T.L.R. 498. 


Restrictions on pur¬ 
chase by company or 
loans by company for 
purchase of its own 
shares. 


Reduction of Share Capital. 

54A. ( 7 ) No company limited by shares shall have 

power to buy its own shares or the shares of a public 

company of which it is a subsidiary 
company unless the consequent re¬ 
duction of capital is effected and 
sanctioned in the manner provided 
by sections 55 to 66. 

{2) No company limited by shares other than a 
private company, not being a subsidiary company of a 
public company, shall give, whether directly or indirectly, 
and whether by means of a loan, guarantee, the provision 
of security or otherwise, any financial assistance for the 
purpose of or in connection with a purchase made or to 
be made by any person of any shares in the company'.' 

Provided that nothing in this section shall be taken 
to prohibit, where the lending of money is part, of the 
ordinary business of a company, the lending of money 
by the company in the ordinary course of its business, 

(?) If a company acts in contravention of this sec¬ 
tion, the company and every officer of the company who 
is knoxaingly and wilfully in default shall be liable to a 
fine not exceeding one thousand rupees. 

{4) Nothing in this section shall affect the right of a 

company to redeem any shares issued under section 
105B. 


REDUCTION OF SHARE CAPITAL I4I 

Notes of changes. This is a new section inserted after the heading 
‘Reduction of Share Capital', by section 24 of the Amending Act of 1936. 

For the 'Notes on Clauses' regarding this section see the notes under the 
next section. 

By this section a company is prohibited from applying any portion 
of its assets in buying its own shares or the shares of any public com¬ 
pany of which it is a subsidiary ; unless the provision for the reduction 
of capital is followed. It also prevents companies from giving any 
financial assistance either directly or indirectly whether by means of 
a loan, guarantee, provision for security or otherwise for the purpose 
of enabling any person to purchase its own shares. The proviso 
however creates an exception in the case of a company whose ordinary 
business is that of giving loans in the ordinary course of business. 
The last sub-section protects the redemption of preference shares which 
can now be issued under the provisions of section 105 (B). 

Sub-section (i) gives effect to what had been well established 
propositions, viz.: (a) that the purchase of its own shares by a company 
involves a reduction of capital and ( 5 ) that unless the procedure laid 
down in the act for reducing the capital is followed, such a transaction 
would be ultra vires. British & American etc. Corporation v. Couper, 
(1894) A.C. 399- See also Bellerby v. Rowland Co., (1902) 2 Ch. 14 
at 22. {c) That even if such a power, viz., to purchase its own shares 

is given by the Articles or Memorandum, it cannot be exercised. Such 
a power would be void. Trevor v. Whitworth, 12 A.C. 409. 

This section would not however be applicable to the case of a com¬ 
pany which is incorporated under a special statute whereby the statutory 
authority is given to it to purchase its own shares. See In re Sovereign 
Life Assurance Co., (1892) 3 Ch. 279. It also leaves unaffected the 
power of a company to forfeit shares for non-payment of calls and 
the right of the company to dispose of the forfeited shares. In the 
case of a forfeiture no portion of the funds of the company are utilized 
in acquiring the shares, on the contrary the company acquires shares 
on which a certain amount is paid up without losing the right of 
realizing the unpaid capital. Trevor v. Whitworth, 12 A.C. 409 at 
417* Similarly it does not affect the right of a company to accept 
a surrender of shares in cases where surrender is permissible in law. 
In Trevor v. Whitworth, the House of Lords discussed the circumstances 
under which a surrender of shares is permissible without being hit by 
fhe principle of reduction of capital. Lord Herschell in dealing with 
the question of surrender said at 4^^*—* ^Surrender no doubt stands on 
a different footing. But it also does not involve any payment out 
ut the funds of the company. If the surrender were made in considera¬ 
tion of any such payment it would be neither more nor less than a 
sale, and open to the same objections. If it were accepted in a case 
where the company were in a position to forfeit the shares, the transac¬ 
tion would seem to me to be perfectly valid. There may be other 
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Sec, 54 A cases in which a surrender would be legitimate/' But as said by the 

late Master of Rolls in In re Dronfield & Co., (17 Ch.D. 76) each 
case as it arises must be decided upon its own merits. A surrender 
accepted therefore from a shareholder who cannot pay although it 
involves his release from further liability, has been held to be good 
even though it might incidentally and to a small extent diminish the 
capital. Hope v. International Financial Society, 4 Ch. D. 327* As 
Lord Watson pointed out in Trevor v. Whiteworth, 12 A.C. at p. 429 
where a share is forfeited or surrendered the amount which has been 
paid upon it remains with the company, the share reverts to the com¬ 
pany, no dividend is payable on it and it may be reissued. Purporting 
to act on the principles laid down by the House of Lords in the 
above noted case, the Court of appeal in England in the case of Bellerby 
V. Rowland & Marwoods’ Steamship Co., Ltd. (1902) 2 Ch. 14, held 
that a surrender of shares would be supported only under circumstances 
which would have justified a forfeiture of the shares. The observations 
of Stirling, L.J., and Cozens Hardy, L.J., formulating this principle and 
holding that in no other case can a surrender be upheld would appear 
to be not in consonance with the express pronouncements of Lord 
Herschell in the case of Trevor v. Whitworth, where the learned Judge 
quoted with approval the observations of Jessel, L.J,, in the case of 
In re Dronfield & Co., 17 Ch. D. 76, to the effect that there may be 
other cases where a surrender would be legitimate. 

55. (t) Subject to confirmation by the Court, a 

company limited by shares, if so authorised by its 

Reduction of share articles, may by special resolution 

reduce its share capital in any way, 
and in particular (without prejudice to the generality of 
lh(' foiegoing power) may— 

(a) extinguish or reduce the liability on any of 

its shares in respect of share capital not 
paid up; or 

(h) either with or without extinguishing or re¬ 
ducing liability on any of its shares, cancel 
any paid-up share capital which is lost or 
unrepresented by available assets; or 

(e) either with or without extinguishing or re¬ 
ducing liability on any of its shares, pay off 
an3' paid-up share capital which is in excess 
of the wants of the company, 
and ma\', if and so far as is necessaiy, alter its memo¬ 
randum 1)3' reducing the amount of its share capital and 
of its shares accordingly. 
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(2) A special resolution under this section is in this Sec. 
Act called a resolution for reducing share capital. 

Notes of changes. By section 25 (a) of the Amending Act of 1936, tlic 
following sub-section (i) of the section has been omitted: — 

[(/) No company limited by shares shall have power to buy its own 
shares unless the consequent reduction of capital is effected and sanctioned 
in manner hereinafter provided.] 

And by section 25 (6) of the Amending Act. the original sul>-sections (2) 
and (3) have been re-numbered as sub-sections (i) and (2). respectively. 

“The utilisation of the funds of a company in the ])urchase of its own 
shares has the result of reducing its capital and is prohibited by sub-section (i) 
of section 55. The prohibition is circumvented in some ca.ses l)y advancing 
money out of the company's funtls to nominees wlio acquire the shares. Tlie 
proposed section 54A follows section 45 of the English Act in forbidding this 
subterfuge. Sub-section (i) of existing section 55 is transferred to the new 
section now introduced ."—Notes on clauses. 


56 . Where a company has passed a resolution for 
reducing share capital, it may apply by petition to the 

Application to Court Court for an Order confirming the 

Tor confirming order. reduction. 

Notes of changes. The words “and confirmed" after the words “lias 
passed" have been omitted by section 26 of the Amending Act of 1936. 

57 . On and from the passing by a company of a 
resolution for reducing share capital, or where the 

Addition to name of rcduction docs not involve either the 

^°“pany of “and re- diminution of any liability in respect 

of unpaid share capital or the pay¬ 
ment to any shareholder of any paid-up share capital, 
then on and from the making of the order confirming the 
reduction, the company shall add to its name, until such 
date as the Court may fix, the words “and reduced” as 
the last words in its name, and those words shall, until 
that date, be deemed to be part of the name of the 

company: 

Provided that where the reduction does not involve 
either the diminution of any liability in respect of unpaid 
share capital or the payment to any shareholder of any 
paid-up share capital, the Court may, if it thinks 
expedient, dispense altogether with the addition of the 
words “and reduced.” 

Notes of changes. The word 'passing' has been substituted for the word 
confirmation/’ and the words “the making of the order confirming the 
c uction" have been substituted for the words “the presentation of the 
pc ition for confirming the reduction," by section 27 of the Amending Act 
1936. The alterations have been made because confirmatory meetings 
necessary. 


*^0 longer 


are 
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ditors. 


58. (/) Where the proposed reduction of share 

capital involves either diminution of liability in respect of 

unpaid share capital, or the payment 
to any shareholder of any paid-up 
list of objecting ere- share Capital, and in any other case 

if the Court so directs, every creditor 
of the company who at the date fixed by the Court is 
entitled to any debt or claim, which, if that date were 
the commencement of the winding up of the company, 
would be admissible in proof against the company, shall 
be entitled to object to the reduction. 

{ 2 ) The Court shall settle a list of creditors so 
entitled to object, and for that purpose shall ascertain, 
as far as possible without requiring an application from 
any creditor, the names of those creditors and the nature 
and amount of their debts or claims, and may publish 
notices fixing a day or days within which creditors not 
entered on the list are to claim to be so entered or are to 
be excluded from the right of objecting to the reduction. 


59. Where a creditor entered on the list of creditors 
whose debt or claim is not discharged or determined does 

not consent to the reduction, the 
Court may, if it thinks fit, dispense 


Power to dispense with 
consent of creditor 


on 


his debt. 


security being given for with the conscnt of that Creditor, on 

the company securing pa 3 ^ment of his 
debt or claim by appropriating, as the Court may direct, 
the following amount (that is to say). 


(f) if the company admits the full amount of his 

debt or claim, or, though not admitting it, is 
willing to provide for it, then the full amount 
of the debt or claim; 

(n) if the companj^ does not admit or is not wiUing 

to provide for the full amount of the debt or 
claim, or if the amount is contingent or not 
ascertained, then an amount fixed by the 
Court after the like inquiry and adjudica¬ 
tion as if the company were being wound 
up by the Court. 

Sections 55 to 59. Sections 55 to 59 may be conveniently dealt 
with together. These sections deal with the question of reduction of 
capital by a company. It ver^' often happens that in the course of 
trading a company sustains losses. In these circumstances it becomes 
necessary to reduce the capital. The utility of this course was thus 


REDUCTION OF CAPITAL 


145 


pointed out by Jessel, M. R. :—“When a joint stock company has lost Secs. 55-59 
a portion of its capital, nothing can be more beneficial to the company 
than to admit that loss—to write it off—and, if it chooses to go on trad- Utility of 
ing, to trade with the diminished capital which remains ; the dividend 

i_ • 1 1 -1 1 . capital. 

being declared on the capital actually remaining.” In re Ebbw Vale Steel, 

Iron & Coal Co., 4 Ch.D. 827 at 831. This kind of reduction however 
was not authorized by the Companies Acts prior to 1877. The only sort 
of reduction allowed under the Acts earlier to 1877 to enable com¬ 
panies which had started with a larger nominal capital than they wanted 
(and therefore had imposed on their shareholders a liability to pay a 
much larger sum in the shape of calls than required or could fairly be 
required for the business of the company) to relieve the shareholders Power not 
from that liability. This omission which was pointed out by Jessel, 

M. R., in the above case was remedied by the Legislature by the Com¬ 
panies Act of 1877. The provisions of the Act of 1877 'vere substan¬ 
tially reproduced in the Act of igo8 from which they were copied in 
our Act. 

Before going into the various modes of reduction of capital, some No reduc- 

of which require the sanction of the Court and some of which do not 

.... , , . capital can 

require any such sanction, it is necessary to note that no reduction can be made 
be effected unless the articles of association give the company the 
power to do so. The fact that powers may be given b}^ the Memoran- give the 
dum would be immaterial. In re Dexine Packing Co., 88 L.T. 791. 

, o •’ f y the power 

If the articles do not provide for reduction of capital there must first to do so. 

be passed a special resolution by which the articles will be altered and 

after that a reduction of capital can be effected. In re Patent Invert 

Sugar Co., 31 Ch. D. 166. 

The question of reduction of capital has been treated as a 
matter of domestic concern, one for the decision of the majority of 
the shareholders of the company. Subject to the necessity of obtaining 


left 


It is a 


the confirmation of the Court under section 56, the company is flatter of 
to choose the mode in which the reduction is to be made, e.g., the domestic 

c or^o^im 

extent of the reduction and all other questions concerning the reduction 
including the application of the moneys which may be set free as the 
result of the reduction. See British and American etc. Finance Cor¬ 
poration V. Couper, (1894) A.C. 399 at pp. 406, 410, 411 and 415. 

The words “in any way” occurring in the section give the Court 
jurisdiction to sanction any reduction of capital provided that the Scheme of 
scheme is fair as between the various class of shareholders. Poole v. must 
National Bank of China, (1Q07) A.C. 229. as 

T-. ^ ^ I nr , ^ ’ • u i. i-u between the 

Reduction of capital can be effected m various ways, but they can various 

grouped under two broad headings, viz .:— shTre^ 

(i) Reductions requiring the sanction of the Court. holders. 

{ii) Reductions which do not require the sanction of the Court. 

Where the reduction involves the freeing or giving up of a part 
of the existing assets of a company the sanction of the Court is generally 

19 
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necessary as it would seriously affect the position of creditors. See 
Trevor v. Whitworth, 12 A.C. 409* Under the first heading can be 
placed those mentioned in sub-sections (a), (&) and (c) of section 55 
which gives a few of the various modes in which the reduction of share 

capital may be effected. They are not exhaustive. 

Besides these there may be one or two other modes of reduction 
of capital. Thus for instance a reduction may be effected by paying 
off paid up capital on the footing that it may be called up again, (/n re 
Fore-street Warehotise Co., 59 L.T. 214), or for instance by sub-dividing 
partly paid up shares in two classes of shares, viz .: fully paid up and 
unpaid shares and then by surrender of unpaid shares as was done in 

In re Doloswella Rubber etc. Ltd., (19^7) ^ Uh. 213. 

In all these cases the procedure to be followed is that the company 
must first of all by a special resolution decide upon the reduction. The 
special resolution should then be submitted to the Court for its con¬ 
firmation and it is only if the Court confirms it that the reduction can 
be effected. The capital may be reduced in any manner provided 
the scheme is fair and equitable as between the various classes of share¬ 
holders. When the rights of the creditors are likely to be affected 
the provisions of section 58 have got to be followed, but where the 
rights of creditors are not intended to be affected the only questions 
to be considered are. (/) ought the Court to refuse its sanction to the 
reduction out of regard to the interest of those members of the public 
who may be induced to take shares in the company, and (2) is the reduc¬ 
tion fair and equitable as between the different classes of shareholders? 
See observations of Lord Macnaghten in Poole v. Nutional Batih of 
China, (1907) A.C, 229 at 239. 

The jurisdiction of the Court is not limited to the cases mentioned 
in sub-sections (^?), (6) and (c), and provided the reduction is effected on 
the principles indicated above the Court will have jurisdiction to sanction 
any other kind of reduction. 

When the matter comes up before the Court it is its duty 
to protect the interest of the minorities. In re Barrow Haeinatitc 
Steel Co., (1900) 2 Ch. 846. The Court generally has to scrutinize very 
strictly any scheme of reduction which does not provide for the uniform 
treatment of the shareholders whose rights are similar. See British and 
American etc. Corporation v. Couper, (1894) A.C, 399 ; In re Floating 
Dock Co. of St. Thomas, (1895) i Ch. 691 at 698. And before the Court 
grants its sanction it must be satisfied that the reduction is not likely to 
work injuriously or inequitably. See Barrow Haemetite Steel Co., 
(1900) 2 Ch. 846 ; Bannaiyne v. Direct Spanish Telegraph Co., 34 Ch, 
D. 287. 

Provided that the reduction is fair and equitable it is not necessary 
tliat all the shares of the company should be reduced or that even all 
shares of the same class should be reduced equally or rateably. Thus 
the Court has sanctioned schemes of reduction whereby shares which 
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Company 

was 

wound up. 


had been issued as fully paid up were reduced while those which were Secs 55-59 

unissued were left unreduced— In re Pinkney & Sons' Steamship -^- 

Co., (1892) 3 Ch. 125 : or where some of the ordinary shares and some 

of the preference shares were to be surrendered and cancelled while thara1[^ 

others remained unchanged— In re Gatlin p Gun Ltd., 4^ Ch. D 628 • ^ 1 ''® shares 

, , . . , . , should he 

or where the whole of the preference shares was purchased out of reduced. 

moneys set aside for the purpose from the nett profits of the company 

and was cancelled, the ordinary shares remaining unaltered— In 

re Dicido Pier Co., (1891) 2 Ch. 354. 

Similarly it has been held by the Courts that it is not necessary 
that the voting powers of different classes of shareholders should remain 
the same. See In re James Colmer, Ltd., (1897) i Ch. 524. 

Where however there are different classes of shares it is generally Where 
recognised that the reduction must be carried out so as to throw the loss 
on that class of shareholders who according to the constitution of the classes of 
company would have to bear it if the company were being wound up. 

Thus it was held that where there were ordinary and preference shares must throw 
in which the preference shareholders had no prior right as regards Jjass^who^^ 
capital the shares of the two classes should be reduced equally, or if the would have 
amounts of the shares were different, rateably. See Bannatyne v. Direct 
Spanish Telegraph Co., 34 Ch. D. 287. 

Sub-sections {a), (fi) and (c) set out only three of the modes in which 
reduction can be effected viz.’. —(i) by extinguishing or reducing 
the liability on any of the shares in respect of the share capital which 
was not paid up, (2) by cancelling any paid up share capital which is 
lost or unrepresented by available assets either with or without extinguish- 
ing or reducing liability on any of its shares, and (3) by paying off any 
paid up share capital which is in excess of the wants of the company. 

In cases under sub-clause (a) what the company does is to reduce 
a portion of its uncalled capital. Such a reduction would affect the 
nghts of the creditors, and accordingly the company wanting to reduce 
its capital in this way would have to follow the provisions of section 58. 

Sub-section (b) deals with two alternative cases viz.: —the cases of 
lost capital and of capital which is unrepresented by available assets. 

See In re Hoare & Co., Ltd., (1904) 2 Ch. 208 at 216. As an instance 
of a case falling within the second alternative, see In re Floating Dock 
0/ St. Thomas, (1895) i Ch. 691, where in consequence of over-valuation 
it turned out later that the capital was never represented by the assets. 

In either case however the facts in support of the case of loss of Loss of 
capital or of the capital being unrepresented by the available assets 
niust generally be proved to the satisfaction of the Court, In re proved to 
Louisiana 6* Southern States, etc. Co,, (1909) 2 Ch. 552. The Court faction^^of 
has jurisdiction even in the absence of proof to sanction the reduction, the Court. 
Toole v. National Bank of China, (1907) A.C. 229. Caldwell v. Caldwell 
^ (1916) W.N. 70. In judging as to whether a case has been made 

out under this sub-section the Court generally takes into account the 
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55-59 amount necessary to preserve unappropriated profits and the value of 
the good-will. See Barrov^) Haemetite Steel Co. (1909) 2 Ch. 846. 

Acting on this principle the Court has refused to accept capital 
properly expended in the payment of preliminary expenses or the amount 
of the discount subject to which shares have been issued as capital lost or 
unrepresented by available assets. Sec hi re Abstainers & General Insur¬ 
ance Co., (1891) 2 Ch. 124 : and In re New Chile Gold Mining Co., 38 

Ch. D. 475. 

In cases coming under sub-section (c) the company has got to 
prove that the amount b}^ which the reduction is sought to be made is 
in excess of the wants of the company. In this matter the company 
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is the best judge. Thus in a case where the company passed a resolution 
by which capital paid up upon shares was to be returned to the share¬ 
holders but was to be borrowed from them on debenture it was held to 
be one falling within the section. See In re Lamson Store Service Co., 
(1895) 2 Ch. 726 ; In re Nixon’s Navigation Co., (1897) i Ch. 872. 

The provisions laid down in this section have to be strictly followed 
and any case in which capital is dealt with so as to produce in effect 
the reduction of capital will, unless the strict provisions of the sections are 
complied with, be restrained at the instance of any person affected by 
it. See Holmes v. New-Castle Abattoir Co., (1875) i Ch. D. 682 , 
Bannafyne v. Direct Spanish Telegraph Co., 34 Ch, D. 287. 

The application under section 56 has usually to be made by petition, 
and in the petition the company must show all facts and circumstances 
on which it relies in support of its prayer for sanction. In disposing of 
applications under section 56 subject to protecting the interest of the 
creditors where by the reduction such interest is likely to be affected, 
the Court acts on the principle that it is the policy of the legislature to 
entrust the prescribed majority of the shareholders with the decision as 
to whether there should be a reduction of capital, and if so, how it should 
be carried into effect. In re De la Rue & Co., (191^) 2 Ch. 361. And 


Wlirrc 

capital is 
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as already stated the Court will refuse to sanction any reduction which 
ma\' be unjust to either the creditors or to the minority' of the members. 
hi re Welsbacit Incandescent etc. Co., (1904) i Ch. 87. 

In casts where the reduction of capital takes the form of a return 
to the shareholders of capital in excess of the wants of the company, 
the Court must be satisfied upon evidence to be adduced before it in 
the petit ion that the compan>' does not require the capital proposed 
to be returned, that there are creditors who are likely to be affected 


Procedure 

when' 

creditors 

are 

afTec ted 


by it and that they have consented to the reduction or that their claims 
ha\’c been determined or have been secured. The mere fact that the 
com])any is otherwise solvent will not be sufficient to justify the Court 
in making the order. 

Where the proposed reduction of a share capital involves the 
diminishing of liability in respect of unpaid share capital, or where the 
proj:)ost'd reduction inxolves a payment to any shareholder of any 
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unpaid share capital, and in all other cases where the Court thinks fit Secs, 55-59 
to do so, notice is given to creditors who at the date fixed by the Court 
are entitled to any debt or claim which if the company were to go 
into liquidation would be proveable against it. These creditors would 
be entitled to come in and object to the reduction. Before dealing with 
the application the steps to be taken would be the following: — 

(1) Notices to the creditors to be given. 

(2) The Court will settle a list of creditors who are entitled to Notices to 

object and for such purpose may require the company to 
submit to Court a list of names of those creditors and the given and 
nature and amount of their debts and claims. 

Ordinarily where a creditor who is on the list appears and does settled, 
not consent to the reduction the Court may either require payment of 
the amount of the debts to him, or may, if it so thinks fit, direct that 
security should be given for the amount of his claim. 

In the absence of special circumstances debenture holders cannot 

object. In re Meux's Brevoery Co. Ltd,, (1919) ^ 

Where the company does not admit the claim of any particular 
creditor the Court may go into the question of his claim and direct 
such amount as the Court thinks is justly due to him to be secured. 

The procedure to be followed in each case varies according to the rules 
framed by each Court as there are different rules laid down by different 
High Courts and these would have to be strictly followed. 

After this is done and the Court if satisfied that with respect to Protection 
every creditor of the company who is entitled to object to the reduc- 
tion. his consent to the reduction has been obtained or that his 
debt has been paid off and satisfied or that it has been 
amply secured, then and then only will the Court confirm the 
reduction. As Lord Macnaghten pointed out in British & American 
Trustee Corporation v. Couper, (1894) A.C. 399 » scheme of the The duty 
Act is that as regards the shareholders and the public they are protected 
by the publicity and the discretion which is vested in the Courts, while 
so far as creditors are concerned their consent must be procured or else 
their claim must be satisfied, and until the reduction is confirmed, it 

does not take effect. 

It is quite true that the Court has a discretion in the matter and 
is not bound to accord its sanction, but that discretion has got to be 
exercised according to well-known principles. The following passage 
from the Judgment of Stirling, L. J-, in In re Welshach Incandescent 
etc, Co., (1904) I Ch. 87 at loi is instructive on the point: — 

these cases the Court is not under an obligation to 
confirm any scheme for reduction, by whatever majorities it may be 
sanctioned, but has a discretion which it is bound to exercise in a proper 
case. But, at the same time, in exercising that discretion, * * * 

* , the Court ought to be very careful how it interferes with the 

^ond fide judgment of businessmen on a matter of business in which they 
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Secs. 55-59 themselves are largely interested." See also In re Samuel Allsopp 6- 

Sons Ltd., 19 T.L.R. 637. 

As to the form of order usually made where a creditor does not 
consent, see In re Patent Ventilating Granary Co., 12 Ch. D. 254, 
where the moneys were directed to be paid into Court. 

By the provisions of section 57 .every company is under an 
obligation on and from the passing of the resolution to reduce the 
share capital, and in cases where the reduction does not involve either 
diminution of liability in respect of unpaid share capital or the payment 
to any shareholder of any paid up share capital as from the date of 
the passing of the order, to add temporarily to the name of the 
company, until the Court dispenses with the same, the words "and 
reduced." The Court has jurisdiction to dispense with the words only 
in cases where the reduction does not involve either the diminution 
of any liability in respect of unpaid capital or the payment to any 
shareholder of any paid up capital. 

The reasons which prompted the Legislature to provide this was 
thus explained by Jessel, M. R., in In re Ebbw Vale Steel, Iron etc. 
Co., 4 Ch. D. 827 at p. 832. 

"Now what is the meaning of that? It means that the company 
is to give notice to the world that it is a company which previously 
offered to the public the security of a larger amount of nominal capital, 
that is, of a larger amount of liability on the part of the shareholders, 
than it offers now." 


Reasons 
for the use 
of the 
word. 


(halites 
in the 
legislation 
regarding 
use of 
words 
"and 
retluccd." 


The use of the words "and reduced" is really intended to serve 
as a warning to the public that the capital of the company has been 
reduced. In re Pmkaney etc. Steamship Co., (1892) 3 Ch. 125. 

Before the English Companies Act 1929 although the Courts had 
jurisdiction to grant exemption from the necessity of using the 
words "and reduced." the tendency was from the beginning to restrict 
such exemj)tions only to very limited cases. No fixed principle could 
be traced underlying tlie various decisions which were made under the 
old Act, but orders were passed according to the discretion of the Court 
on materials filed before it on affidavits. As instances of cases where 
the use of the words was dispensed with, see In re ITes/ African 
Telegraph Co., (1886) W.N, 32 : Sumatra Tobacco Co., (1898) W.N. 
80 : In re Hoarc & Co. Ltd., (1904) 2 Ch. 208, and In re Australian 
Estates Co., (1908) i Ch. 414, Under the present Act however 
no coinj>nny is to use the words "and reduced" unless the Court for 
reasons directs that the words should be used. 


Under the provision of section 6i the order of tlie Court confinn- 
ing the special resolution and the minutes have got to be registered 
with Ihe l^egistrar of Joint Stock Companies. The minutes to be so 
filed must be approved by the Court and must show details as to the 
share capital as ordered by the Court e.g., the amount of the share 
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capital, the number of shares into which it is to be divided, the amount Secs, 60-61 
of each share and the amount which is to be deemed to be paid up on Reduction 
each share at the date of the registration. Only on registration, and not 
before, the resolution for reduction of the share capital as confirmed registration 
by the order shall be effective. 

For forms of petitions and the minutes to be registered, see Vol. 11 . rnmutes. 


After the minutes and the orders are registered the Registrar Certificate 
grants a certificate and the certificate so granted is conclusive evidence 
that the requisitions of the Act have been complied with and that the 
capital of the company is as stated in the minutes. See Ladies’ Dress 
Association v. Pulbrook, (1900) 2 Q.B. 376. 

This conclusiveness has prevailed even in cases where special re- Conclusive- 
solution for reduction was not duly passed and even in cases where cerUficate. 
company had not in its Articles power to reduce the capital. See Ladies’ 

Dress Association v. Ptdbrook, (1900) 2 Q.B. p. 376 ; In re Walker & 

Smith, (1903) W.N. 82. 

See In re West Cumberland Iron Co., 58 L.T. 152 ; In re Solway 
Steamship Co, Ltd,, 61 L.T. 659. Minutes must state the amount 
deemed to be paid up on each share. 

For forms of order generally made on application for sanction of 
the reduction, see Vol. II. 


Orders should confirm reduction and approve the minutes. There 
must be a direction as to whether the words “and reduced"' are to be 
used and there should be proper direction for advertisement. 

Where for any reason the company finds it unable to adduce 
necessary proofs or there are too many creditors who have appeared to 
oppose them, the company has the option of withdrawing the petition 
for sanction of the reduction. See In re Mordey, Carney & Co., Ltd., 

53 L.T. 736. 

We have hitherto dealt with cases of reduction of capital which 
require sanction of the Court. But reduction of capital can also be sanction of 
made in some other ways which do not require sanction of Court. Court is 
Thus reduction of capital can be made without the sanction of the required. 
Court in the following ways: — 

{a) Where the company cancels shares which have not been taken 
or agreed to be taken. (This however, under the Act, is not to. be 
deemed a reduction of capital.) 

{b) By accepting surrender of shares in such cases where surrender 
is allowable. Trevor v. Whitworth, 12 A.C. 4 *^ 9 - 

(c) Where shares are forfeited for non-payment of calls. 

In case of partly paid up shares this can be done , and the Act 
expressly authorises such reduction without the leave of the Court. 
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60. The Court, if satisfied, with respect to every 
creditor of the company who under this Act is entitled 
Order confirming re- to objoct to the rcduction, that either 

his consent to the reduction has been 
obtained or his debt or claim has been discharged or has 
been determined or has been secured, may make an order 
confirming the reduction on such teims and conditions as 
it thinks fit. 


61. (/) The registrar on production to him of an 

order of the Court confirming the reduction of the share 

capital of a company, and on the 

andTinut^of re“duc”tion! filing with him of a Certified copy of 

the order and of a minute (approved 
by the Court) showing, with respect to the share capital 
of the company as altered by the order, the amount of the 
share capital, the number of shares into which it is to be 
divided and the amount of each share, and the amount 
(if any) at the date of the registration deemed to be paid 
up on each share, shall register the order and minute. 

( 2 ) On the registration, and not before, the resolution 
for reducing share capital as confirmed b 3 ^ the order so 
registered shall take effect. 

(,?) Notice of the registration shall be published in 
such manner as the Court may direct. 

( 4 ) The registrar shall certify under his hand the 
registration of the order and minute, and his certificate 
shall be conclusive evidence that all the requirements of 
this Act with respect to reduction of share capital have 
been complied with, and that the share capital of the 
company' is such as is stated in the minute. 


62. (/) The minute when registered shall be deemed 

to be substituted for the corresponding part of the 
Mimitt* to form part iTiemoi'andiim of the company, and 

of nu.n.ornnc(o.n. alterable as if it 

had been onginalff’ contained therein, and shall be 
embodied in every cop\' of the memorandum issued after 

ils r(^j:^istration. 

( 2 ) If a compauN’ makes default in complying with 
the requirements of this section, it shall be liable to a fine 
iiot exceeding ten rupees for each copy in respect of which 
c e aim is made, and ever\- officer of the compaiw who 

a'vilfullN authorises or permits the default 
shall be liable to the like penaltj'. 
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The minutes which are to be filed with the Registrar are under this Sec. 62 
section to be treated as substituted for the corresponding part of the 
Memorandum of the company. It is to be embodied in every copy of 
the Memorandum issued after its registration. By reasons of the fact 
that it has behind it the sanction of the Court it does not become sacro¬ 
sanct. It is alterable in the same way as it would have been if it had 
been originally contained in the Memorandum. 


63. (i) A member of the company, past or present, 

shall not be liable in respect of any share to any call or 

Liability of members Contribution exceeding in amount the 
in respect of reduced difference (if unj') between the 

* amount paid, or (as the case may be) 

the reduced amount, if any, which is to be deemed to 
have been paid, on the share and the amount of the share 
as fixed by the minute; 

Provided that, if any creditor, entitled in respect of 
any debt or claim to object to the reduction of share 
capital, is, by reason of his ignorance of the proceedings 
for reduction, or of their nature and effect with respect 
to his claim not entered on the list of creditors, and, 
after the reduction, the company is unable, within the 
meaning of the provisions of this Act with respect to 
winding up by the Court, to pay the amount of his debt 
or claim, then— 

(i) every person who was a member of the com¬ 
pany at the date of the registration of the 
order for reduction and minute, shall be 
liable to contribute for the payment of that 
debt, or claim an amount not exceeding the 
amount which he would have been liable to 
contribute if the company had commenced 
to be wound up on the day before that 
registration; and 

(?f) if the company is wound up, the Court, on the 

application of any such creditor, and proof 
of his ignorance as aforesaid, may, if it 
thinks fit, settle accordingly a list of persons 
so liable to contribute, and make and 
enforce calls and orders on the contribu¬ 
tories settled on the list as if they were 
ordinary contributories in a winding up. 

( 2 ) Nothing in this section shall affect the rights of 
he contributories among themselves. 

This section may h? divided into two parts. The first portion 
20 
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enunciates what is merely a necessary corollary of a reduction of capital. 

It provides that, in case of a reduction of capital, the liability of a 
member, past or present, will not exceed the amount of the difference 
between the amount paid up in respect of the shares and the amount 
to which the shares are finally reduced as the result of reduction of 
capital. As the result of the reduction the nominal amount payable 
on the shares is reduced, and naturally the liability of each member is 
reduced and the amount payable by any member is reduced to the 
difference between the amount paid up and the reduced amount. 

The second portion safeguards the rights of any creditor who by 
reason of ignorance of the proceedings for reduction or of their nature 
and effect with regard to his claim is not entered in the list of creditors 
which under Sec. 58 the company has got to make. It is prima facie 
the duty of the company to prepare a correct list of the creditors from 
its own records. Therefore if they omit the hame of a creditor from 
the list then that would naturally raise a presumption that they wanted 
to deprive him of his rights to require payment of his dues or the secur¬ 
ing thereof as a condition to the reduction being sanctioned. As the 
result of the omission the creditor loses the benefit of the provisions ot 
sec. 59 under which the company has either to obtain the consent of 
the creditor or else to secvire the amount of his debt. In the case of 
such a creditor this section provides by way of a safeguard of his rights 
that if the company is unable to pay his debts all persons who are 
contributories at the time of the reduction will be liable to contribute 
such amount as they would have to contribute in the event of the com¬ 
pany being wound up for payment of his dues. It also provides that 
if such an omission is brought to light at a time when the company has 
already gone into liquidation then on the application of such a creditor 
and on the facts being proved so as to bring the matter within the 
section the Court may make out and settle a list of persons who are 

liable to so contribute for payment of his debts. 

However, before any creditor can avail himself of the remedies 
conferred by the second portion of this section he must prove that his 
name was not included in the list of creditors, prepared under section 58 
^ h}' reason of 

(a) ignorance of the proceedings for reduction, or 

(b) of the nature and effect of the proceedings in relation to the debt 

due to him. 

Unless he succeeds in doing so he cannot avail himself of the benefits 
c^uderred by this section. 

Sub-scction (2) protects the rights of the contributories inter se, 
and provides that nothing shall affect the rights of the contributories 
amongst themselves. 

The provision of this section however does not affect the 
])rinciple enunciated in the case. In re Patent Ventilating Granary 
Co., 12 Ch. D. 254, viz ^',—that in the case of creditors even if 
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they do not appear in Court to object to the proposed reduction they Sec, 
will not be deemed to have consented to the reduction, and that so far as ” 
their claims are concerned the company must either pay the amount 
into Court or give adequate security. The principle enunciated in the 
earlier case, In re Credit Fonder of England, ii Eq. 356, where it was 
held that every creditor who does not appear to object must be deemed 
to have assented, has not been followed subsequently, and is not regarded 
as good law. 

64. If any ofificer of the company wilfully conceals 
the name of any creditor entitled to object to the reduc- 

„ , . tion, or wilfully misrepresents the 

Penalty on conceal- , . r li j i_ x 

ment of name of ere- nS-tUTC OT SITlOUnt OI tllC QCDt OT 

‘^**°*'* claim of any creditor, or if any officer 

of the company abets any such concealment or misrepre¬ 
sentation as aforesaid, every such officer shall be punish¬ 
able with imprisonment which may extend to one year, 
or with fine, or with both. 

This is a penal section by which a heavy penalty in the shape of 
punishment by way of imprisonment (which may extend to one year) 
or fine or both, may be inflicted upon any officer of the company who 
wilfully conceals the name of any creditor who under sec. 58 would be 
entitled to object to a proposal for the reduction of the capital, or who 
wilfully misrepresents the nature or amount of the debt or claim of any 
creditor. This section is obviously intended to enforce the preparation 
of a correct list of creditors for the purpose of being dealt with by the 
Court under the provisions of secs. 58 and 59. 

65. In any case of reduction of share capital, the 
Court may require the company to publish as the Court 

Publication of reasons directs the rcasous for reduction, or 
for reduction. such othcT information in regard 

thereto as the Court may think expedient with a view to 
give proper information to the public, and, if the Court 
thinks fit, the causes which led to the reduction. 

This section gives the Court which sanctions a proposal for the 
reduction of capital power at its discretion to require the company to 
publish the reasons for reduction or such other information with regard 
thereto as the Court may think expedient with a view to giving proper 
informations to the public. The power under this section is generally 
exercised where the reduction is resorted to for the purpose of wiping 
out large losses which accrued suddenly. In such cases it is usual to 
direct a short memorandum to be published in the same papers in which 
the advertisements relating to the reduction of capital are published 
explaining the reasons for the reduction. See for instance In re Truman, 
Hanbury, Buxton & Co., (1910), 2 Ch. 498 at 501. 
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Sec. 66 66. A company limited by guarantee and registered 

after the commencement of this Act may. if it has a share 

Increase and reduc- Capital and is SO authoHsed by its 

tion of share capital in articlcs, increasc or reduce its share 

case or a company i • ji i 

limited by guarantee Capital lu thc samc manner and 
having a share capital. subject to the Same conditions in and 

subject to which a company limited by share may increase 
or reduce its share capital under the provisions of this Act. 

This section makes provisions with regard to reduction of share 
capital in the case of a company which has a share capital applicable 
to the case of companies limited by guarantee as well. 

Variation of Shareholders* Rights, 

66 A. (?) If in the case of a company, the share 

capital of which is divided into different classes of shares. 

Rights of holders of provision is made by the 
special classes of shares, memorandum, or articles for authoris¬ 
ing the variation of the rights attached to any class of 
shares in the company, subject to the consent of any 
specified proportion of the holders of the issued shares of 
that class or the sanction of a resolution passed at a 
separate meeting of the holders of those shares, and in 
pursuance of the said provision the rights attached to any 
such class of shares are at any time varied, the holders 
of not less tn the aggregate than ten per cent, of the issued 
shares of that class, being persons who did not consent to 
or vote in favour of the resolution for the variation, may 
apply to the Court to have the variation cancelled, and 
where any such applicatio 7 i is made the variation shall 

not have effect unless and until it is confirmed by the 
Court. 

{ 2 ) An application under this section must be made 

within fourteen days after the date on i&hich the consent 

was gwen or the resolution was passed, as the case may 

he, and may be made on behalf of the shareholders 

entitled to make the application by such one or more of 

their number as they may appoint in ivriting for th^ 
purpose. 

{ 3 ) On any such application the Court, after hearing 
the applicant and any other persons who apply to the 
Court to be heard and appear to the Court to be interested 
in^ the application, may, if it is satisfied having regard to 
all the circumstances of the case that the variation would 
unfairly prejudice the shareholders of the class represented 
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hy the applicant, disallow the variation and shall, if not 
so satisfied, confirm the variation. 

( 4 ) The decision of the Court on any such application 
shall be final, 

( 5 ) The company shall within fifteen days after the 
service on the company of any order made on any such 
application forward a copy of the order to the registrar 
and, if default is made in complying with this provision, 
the company and every officer of the company who is 
knowingly and wilfully in default shall be liable to a fine 
not exceeding fifty rupees. 

(6) The expression 'variation in this section includes 
'abrogation and the expression 'varied* shall be constrtied 
accordingly. 

Notes of changes. This is a new section. It has, along with the heading 
above it, been inserted by section 28 of the Amending Act of 1936. 

"The new section introduced reproduces section 61 of the English Act."— 
Notes on Clauses. But "we have altered the periods specified in the first and 
second sub-sections, and in the fifth we have inserted the more reasonable 
provision that the date of service on company of the order made should be 
the date from which time should run against the company ."—Report of the 
Select Committee. 


This is a new section introduced by the Amending Act of 1936 on 
the lines of section 61 of the English Companies Consolidation Act of 
1929. This section really applies to the cases where by the Memorandum 
of Association or the Articles of Association, the company is given the 
power to vary the rights attached to any class of shares of the company 
subject to the consent of a specific proportion of the holders of shares 
of that class being obtained. Under this section if in exercise of such 
a power the rights attached to any class of such shares are at any time 
varied, the dissenting minority holding not less than 10% of the issued 
shares of that particular class have the right to apply to Court to have 
the variation of their rights cancelled, provided an application is made 
for the purpose within 14 days from the date on which the consent was 
given or the resolution of the particular class of shareholders was passed. 
The application need not be made by all the shareholders but may be 
made by some one on their behalf and so long as it is made clear that the 
applicant represents more than 10% of the disagreeing shareholders his 
application will be maintainable. 

Under the English Act this percentage is fixed at 15% and the 
time to make the application is only 7 days, but considering the condi¬ 
tions in India the percentage has been reduced to 10% and the time has 
been extended to a fortnight. 

As modified, it meets the objections which Lord Wrenbury in his 
Book on Companies (at p. 132) points out in the following words: — 
"It may perhaps be doubted whether the rights conferred by the 
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section upon minority shareholders of a class will be of much practical 
value, at least where the shares of the class are widely held by public. 
In such a case the requirement that an application under this section 
must be made within 7 days by the holders of 15 per cent, of the issued 
shares of the class will, it is suggested, render any such application for 
all practical purpose impossible, owing to the difficulty of obtaining the 
concurrence of such a percentage of shareholders in legal proceedings 
within such a short period.” 

Sub-section {3) empowers the Court on the hearing of such an 
application to direct notices to be given to such parties who ma^^ ^.pply 
to Court to be heard and who may appear to the Court to be interested. 
At the hearing if the Court is satisfied having regard to all the circum¬ 
stances of the case that the variation would unfairly prejudice the 
shareholders of the class represented by the applicant, the Court may 
disallow the variation or may confirm the variation according as it is 
satisfied or not. 


Even before this section was introduced, under the ordinary law 
the minority could take proceedings in Court to have the sanction given 
by the majority declared invalid provided they succeeded in 
showing that the majority did not act bona fide in the matter and that 
their interest as compared to those of the minority were conflicting. 
The Courts in these matters usually acted upon the principle enunciated 
by Parker, J., in Goodfellow v. Nelson Line Ltd., (1912) 2 Ch. 324 at 
p. 333, viz. :—that in construing the acts of the majority the Court has 
undoubted powers of interfering to prevent unfairness and oppression. 
As was enunciated by the Judicial Committee in the case of British 
American Nickel Corporation v. 0 ‘Brien, (1927) A.C. 369 at 371 and 
373, the general duty of the majority in such cases is to look to the 
difficulties of the class as a whole. They must exercise the power in 
the interests of the class as a whole. They have to exercise the power 
for the pur[)ose of benelitting the class as a whole and not merely 
individual members only. Subject to these limitations the power is 
really unrestricted. See also in this connection the observation of 
James & Mellish, L. J,, in Menier v. Hooper s Telegraph Works, 9 Ch. 
App. 350. See also Atwool v. Merryinfeather, 5 Eq. 464 (n) ; Mason v. 
Harris, ii C'h. D. 97 and Burland v. Earle, (1902) A.C. 83. 

While on this subject it is desirable to consider the cases whei*e a 
minority of the shareholders of a company are overawed or oppressed 
or overborne by tlie majority. Two questions have to be considered, 
viz.: —(/) Has the minority any right to bring any action? If so, in 
what cases? and (ii) In what form should such action be brought? 


On flic first point. —The main principles to be borne in mind in this 
connection are those enunciated by Lord Davey in Burland v. Earle, 
(1902) A.C. 83 at 93, in the following words, vie.: — 

”ll is an elementary principle of the law relating to Joint Stock 
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Companies that the Court will not interfere with the internal manage¬ 
ment of companies acting within their powers, and in fact has no 
jurisdiction to do so. Again, it is clear law that in order to redress a 
wrong done to the company or to recover moneys or damages alleged 
to be due to the company the action should prima facie be brought 
by the company itself." See also Dominion Cotton Milh v. Amy at, 
(1912) A.C. 546 : and Cook v. Deeks, (1916) i A.C. 554. 

It is an elementary principle of law that in the matter of corpora¬ 
tions the majority of the members are entitled to exercise their powers 
and the minority have to obey the dictates of the majority. The validity 
or otherwise of the acts of the majority is dependant upon whether the 
matter is one which in substance the majority of the shareholders of the 
company are legally entitled to do. In such cases if there is no 
irregularity or if something has been done which the majority can 
legally do then the minority is not allowed to have any say. If how'- 
ever the majority is abusing their powers and are depriving the minority 
of their rights, then the position becomes entirely different. In such an 
event the minority are entitled to come to Court and seek the aid of the 
Court, for the protection of their rights. See observations of Mellish, 
L.J., in Macdougall v. Gardiner, (1875) i Ch. D. 13 at p. 25. Thus 
the acts of the majority have been allowed to be challenged by the 
minority in the following cases: — 

(а) Where the act is ultra vires the company. See Ashbury Rail¬ 
way etc. Co. V. Riche, L.R. 7. H.L. 653 at 694 ; Welton {T.A.) v. 
Saffery, (1897) A.C. 299 ; Simpson v. Westminster Palace Hotel Co., 

8 H.L.C. 712. 

(б) Where it is a fraud on the minority. See Menier v. Hooper s 
Telegraph Works, 9 Ch. App. 350 ; Burland v. Earle, (1902) A.C. 83 : 

Cook V. Deeks, (1916) i A.C. 554. 

On the second point —The general rule is actions must be started 
in the name of the company. This was laid down for the first time in 
the leading cases of Foss v. Harhottle, 2 Hare 461 ; and Mozley v. Alston, 
I Ph. 790. Although as was said by Lord Davey the action in these 
cases should be brought in the name of the company, yet there are 
many cases in which this becomes impossible because the persons against 
whom such relief is sought may form the majority of the shareholders. 
In such cases the Courts have allowed the complaining shareholders to 
bring the action in their own names. The cases in which the minority 
can bring such action are by process of elimination limited 
only to those in which the acts complained of are ultra vires or 
beyond the power of the company, or where they are fraudulent. 
See Atwool v. Merryweather, 5 4^4 » 3-nd Russel v. Wakefield 

V^aterworks Co., 20 Eq. 474. The Courts have generally the power in 
the ends of justice to make exceptions to the general rule enunciated 
in Foss v. Harbottle {supra). See the observations of Jessel. M.R., in 
Russel v. Wakefield Waterworks. {Supra). 
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Whore particular shareholders or any particular group of shareholders 
file an action in the name of the company, they ought to be sure that 
they have the support of the majority, and although it is not necessary 
to have a meeting of the shareholders before the action is commenced, 
they must be prepared to have a referendum to the shareholders to ascer¬ 
tain if really there is a majority behind them. This course is very 
frequently taken by the Court. See for instance Pender v. Lushington, 

6 Ch. D. 70 : Harben v. Phillips, 23 Ch. D. 14 : Imperial Hydropathic 
Hotel Co. V. Hampson, 23 Ch. D. i. If as the result of a meeting of 
the shareholders it is ascertained that the plaintiffs have not got the 
support of the majority then the following consequences may ensue. 
viz.: —(i) The company's name will be struck out and the plaint may 
be directed to be taken off the file. Oyster Mouth Co. v. Morris, (1876) 
W.N. I2Q : Silber Light Co. v. Silber, 12 Ch. D. 717. (ii) The person 
using the name and (or) his Solicitor will be made to pay the costs of 
the action. See Neivbeggin Gas Co. v. Armstrong, 13 Ch. D. 310 ; 
pricker v. Van Grutten, (1896) 2 Ch. 649 ; Gerlinger v. Gibbs, (1897) 

I Ch. 479 : Compagnie de Mayville v. Whitley, (1896) i Ch. 788. 

Registration of Unlimited Company as Limited, 

67. (i) Subject to the provisions of this section, any 

company registered as unlimited may register under this 

Registration of un- Act. as limited oi* any company 
limited company as already registered as a limited com- 

Iimitcd. ® . . 1 ^1 • A j 

pany may re-register under this Act, 

but the registration of an unlimited compan}^ as a limited 

company shall not affect any debts, liabilities, obligations 

or contracts incurred or entered into by, to, with or on 

behalf of, the company before the registration, and those 

debts, liabilities, obligations and contracts may be 

enforced in manner provided by Part VIII of this Act in 

the case of a company registered in pursuance of that 
Part. 

{ 2 ) On registration in pursuance of this section, the 
registrar shall close the former registration of the com¬ 
pany, and may dispense with the delivery to him of 
copies of an^' documents with copies of which he was 
furnished on the occasion of the original registration of 
the cc)mi:)an3g but. save as aforesaid, the registration shall 
take place in the same manner and shall have effect as if 
it w ere the first registration of the companj^ under this Act. 

Mils section must be read along with the provisions in Part VIII of 
tlie Act. It IS really an enabling section by which a company registered 
as unlimited under this Act may convert itself into a company with 
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limited liabilities and get registered as such. It also embodies the very Sec. 67 
salutary rule that no change effected under this section will affect 
the debts, liabilities and obligations incurred by an unlimited company 
prior to the registration as a limited company. 

Sub-section (2) provides for the procedure to be followed by the 
Registrar in such a case. 


Power of unlimited 
company to provide for 
reserve share capital on 
re-registration. 


68. An unlimited company having a share capital 

may, by its resolution for registration 
as a limited company in pursuance of 
this Act, do either or both of the 
following things, namely ; — 

(a) increase the nominal amount of its share 

capital by increasing the nominal amount of 
each of its shares, but subject to the condi¬ 
tion that no part of the amount by which 
its capital is so increased shall be capable of 
being called up except in the event and for 
the purposes of the company being wound 

up: 

(b) provide that a specified portion of its uncalled 

share capital shall not be capable of being 
called up except in the event and for the 
purposes of the company being wound up. 


Reserve Liability of Limited Company. 

69. A limited company may by special resolution 
determine that any portion of its share capital which has 

Reserve liability of not been already called up shall not 
limited company. Capable of being called up, except 

in the event and for the purposes of the company being 

wound up, and thereupon that portion of its share capital 

shall not be capable of being called up except in the event 

and for the purposes aforesaid. 

This section provides that a limited company can by a special 
resolution determine that any portion of the share capital (which at the 
time of such resolution is uncalled) shall be reserved and not called up 
except in the event of a winding up. Once the capital of the company 
has been divided into two parts and one of the parts is separated as a 
reserved capital and is expressly provided to be available only in the 
event of a winding up, that part which is so reserved ceases to be under 
the control of the directors and cannot be charged or disposed of by 
them. See In re Pyle Works, 44 Ch. D. 534 ^^t 5 ^ 6 ' 5 ® 7 - It cannot 
therefore be taken into account in deciding the solvency of a company. 

21 
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In re Bristol Joint Stock Bank, 44 Ch. D. 703. On the same principle 
it cannot be treated as part of the uncalled capital and thus included 
in a charge given by a debenture on uncalled capital. Bartlett v. May- 
fair Property Co., (1898) 2 Ch. 28. A condition as to any part of the 
capital so made is irrevocable. See the observations of Vaughan William, 
L. J., in Bartlett v. Mayfair Property Co., (Supra at pp, 40 & 41). The 
reserve capital may however be cancelled as and by way of reduction 
of capital. In re Midland Railway Carriage etc. Co., 23 T.L.R. 661. 


Unlimited Liability of Directors, 


70. (7) In a limited company the liability of the 

directors or of any director may, if 
so provided by the memorandum, be 
unlimited. 


Limited company may 
have directors with un¬ 
limited liability. 


( 2 ) In a limited comnanv in which the liability of 
rinv' director is unlimited, the directors of the company (if 
any) and the member who proposes a person for election 
or appointment to the office of director shall add to that 
oroposal a statement that the liability of the person hold¬ 
ing that office will be unlimited and the promoters and 
officers of the company, or one of them, shall, before the 
person accepts the office or acts therein, give him notice 
in writing that his liability will be unlimited. 

(?) If any director or proposer makes default in 
adding such a stn^ement, or if any promoter or officer of 
the company makes default in giving such a notice, he 
shall be liable to a fine not exceeding one thousand rupees 
and shall also be liable for any damage which the pereon 
so elected or appointed may sustain from the default, but 
the liability of the nerson elected or appointed shall not 
be affected by the default. 


Pi(»visi(ni 
lor cliarigc 
of liability 
of directors. 


Express 
notice 
must be 
given. 


Section 70 provides the procedure by which directors who arc 
ordinarily liable to pay in the shape of calls or in the shape of contribu¬ 
tion after winding up an amount not exceeding the amount of the 
nominal capital agreed to be paid by them in respect of the shares held 
by them, can be made liable for an unlimited sum. This section pro¬ 
vides that in a limited company this change in the liability of the 
directors may be made, if it is so provided by the Memorandum. In 
order to protect the rights of unwary people and to prevent their being 
trapped into this position sub-section (2) makes it compulsory in cases 
where such a provision is made in the Memorandum, for express notice 

being given to every person proposed to the office of director that his 
liability will be unlimited. 
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By sub-section (3) any default in giving such notice is penalised by 
the imposition of a heavy fine and the person in default is also made 
liable under the Statute for damages which the director (who has accept¬ 
ed office without any notice being given to him) may sustain as the result 
of this default. This right however is merely a right by way of indem¬ 
nity and as the last portion of the section shows it would not in any¬ 
way affect the unlimited liability imposed upon the person elected as 
a director. 

71. (i) A limited company, if so authorised by its 

Special resolution of articles, may, by special resolution, 

}irbirity‘'Xd?r"«”s''un^ alter its memorandum so as to render 

unlimited the liability of its directors 

or of any director. 

( 2 ) Upon the passing of any such special resolution, 
the provisions thereof shall be as valid as if they had been 
originally contained in the memorandum. 

Notes of changes. In sub-section (2) the word ‘p^^ring’ has been substi¬ 
tuted for the word “confirmation” and the words at the end “and a copy 
thereof shall be embodied in or annexed to every copy of the memorandum 
issued after the confirmation of the resolution” after the word 'memorandum' 
have been omitted by section 29 {a) of the Amending Act of 1936. 

The following sub-section (3) has been omitted by section 29 {b) of tlie 
Amending Act of 1936: — 

[(3) If a company makes default in complying with the requirements of 
this section, it shall be liable to a fine not exceeding ten rupees for each copy 
in respect of which default is made; and every officer of the company who 
knowingly and wilfully authorises or permits the default, shall be liable to 
the like penalty.] 

“The words and sub-section omitted are no longer necessary in view of 
new section 25A .”—Report of the Select Committee. 

Under section 70 the Act has provided that the liability of the 
directors in a limited company may be made unlimited if there is a 
provision in the Memorandum to do so. This section authorises a 
company which has no such provision in the Memorandum to insert 
such a provision in the Memorandum by means of a special resolution. 
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PART IV. 

Management and Administration. 

Sec. 72 


Notes of changes. Tliis section has been svibstituted for the following old 

sccti^>n by s<*ction 30 of the Amending Act of 1936: — 

[72. (/) Every company shall have a regis- 

Registered ollice of tere\.i othce to which all communications and 
company. notices may be addressed, 

(2) Notice in writing of the situation of the registered office, and of any 
change therein, shall be hied with the registrar who shall record the same. 

(3) If a company carries on business without complying with the require¬ 
ments of this section, it shall be liable to fine not exceeding fifty rupees for 
every day during which it so carries on business.] 

“The existing section of the Act does not lay down any time within which 
the registered oilice is to be set up or notice of its situation or any change of 
its situation is to be given. This clause adopts section 92 of the English Act. 
--Notes on Ctauses. 

This section has been completely redrafted by the Amending 
Act of 1936 and has now been brought on the lines with the 
corresponding sec. 92 of the English Companies Act, 
Previous to the amendment there was no time limit fixed within which 
a company had to fix upon a place of business or notify the same to the 
Registrar. Under the present section a company has to fix upon a 


Office and Name, 

72. (j) A company shall as from the day on which 

it begins to carry on business, or as from the twenty-eighth 
Registered office of day after the date of tts incorpora- 
company. Uon, whichever is the earlier, have a 

registered office to which all communications and notices 
may be addressed. 

( 2 ) Notice of the situation of the registered office and 
of any change therein shall be given within twenty-eight 
days after the date of the incorporation of the company 
or of the change, as the case may be, to the registrar who 
shall record the same. 

{f) The inclusion in the annual return of a company 
of the statement as to the address of its registered office 
shall not be taken to satisfy the obligation imposed by this 
section, 

( 4 ) If a company carries on business without com- 
plying with the requirements of this section, it shall he 
liable to a fine not exceeding fifty rupees for every day 
during which it so carries on business. 
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registered office to which all communications and notices may be 
addressed, within 28 days from the date of its incorporation or from 
the day on which it commences to carry on business, whichever is 
earlier. 

Similarly in the case of a change of registered office the Amending 
Act has provided the time limit within which it is to be notified to the 
Registrar who has to register the same. The inclusion in the annual 
return of a statement as to the address of the registered office will not 
satisfy the obligations imposed upon the company by this section. 

A corporation being different from its members service upon any 
member is ineffective. Service of notices and other communications 
must therefore be made at the registered office of the corporation. It is 
therefore essentially necessary that there should be a registered office 
and that intimation of the same should be given to the Registrar as 
early as possible, so that on a search of the Registrar's records the 
location of the registered office may be found out by any one who wants 
to serve a notice or send any other communication to the corporation. 

For the purpose of service, the registered office of the company 
is treated as its residence or domicile. Similarly for purposes of finding 
out the jurisdiction of the Court which can entertain an application for 
the winding up of the company, the situation of the registered office is 
very important because under sec. 3 the Court which has jurisdiction 
under the Act is the Court within whose jurisdiction the registered office 
is situate. 

The question of registered office becomes very important, for 
instance, for determining the question of jurisdiction of Courts. 
Thus in the case of Baelz v. Public Trustee, 1926 Ch. 863, it was held 
that the situation of the registered office of a company determines the 
question whether its assets and properties are within the British Domi¬ 
nions for the purposes of peace treaty. 

The registered office of the company is also important on the ques¬ 
tion of fixing the domicile of the company and the nationality of the 
company as it is called. See Jones v. Scottish Accident Insurance Co., 
^7 Q-B.D. 421 at 422, where Baron Pollock observed as follows: — 

*‘The first principle arrived at in the early decision was that a 
corporation dwells in the place where it carries on its business. The 
question then arose, where does a corporation carry on its business? and 
the ordinary guiding rule for the answer to that inquiry is that it carries 
on business in the place where its chief office is situate. 

The word ''carry on business" must be read along with the word 
"begins" and taking the two together these words must necessarily 
mean the date when the company becomes entitled to commence its 
business. As to when a company can commence its business, see 
sec. 103. 

Although the terms of this section are mandatory and enjoins a 
company to have a registered office, there is nothing said as to how 
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communications and notices are to be served if there is in fact no 
registered office. Sub-section (4) merely penalises the carrying on of 
business without complying with the requirements of sub-section (i), 

yiz. _the fixing of a registered office and the notification thereof to the 

Registrar. But that does not deal with this question either. It would 
seem that where a company has no registered office notices and commu¬ 
nications may be served at the place where in fact it carries on its 
business even though it is not registered as the place of business. See 
in this connection British and Foreign Gas Generating Co., 12 L.T. 3^®, 
and Fortune Copper Mining Co., 10 Eq. 39 *^- however, there is no 
office at all then it may possibly do to effect service by serving on the 
principal officer per5^nally. See Caskell v. Chambers, 26 Beavan 252. 

Where however there is a registered office, service must be made 
at such registered office. Service made at any other place would appear 
to be insufficient, and as Lord Alverstone, C.J., in the case 
of Pearks, (hinston S' Tee Lid. v. Richardson, (1902) i K.B. 9^ 
at p. 92 obser\'ed, ‘*In the absence of any legislation or of any Rule 
of practice lawfully made by a competent authority, the service upon 
a company should be made in the manner prescribed under this 
section.’' See also similar obser\'ations by Cave, J., in Jones v. 
Scottish Accident Insnrance Co., 17 Q.B.D. 421, 423. It is doubtful 
however whether the principles of the above decisions may be applied 
to a case where communications have in fact reached the company 
although not addressed to its registered office. It is submitted that in 
such a case no question as regards the invalidity of the ser\dce can 

be raised. 

In the case of a foreign company the provisions of this section do not 
apply, but under the provisions of sec. 277 it has to file within one month 
from the establishment of a place of business in British India the full 
address of the registered office or the principal office of the company 
and also the name and address of some one or more persons resident in 
British India who is or are authorized to accept on behalf of the company 
service of process or any notices required to be served on the company, 
;Hid by sub-section (2) any process or notice shall be deemed to be 
sufficiently served if it is addressed to any pei-son whose name has 
been so filed with the Registrar and if the notice or process is left at 
01 sent by post to the address which has been so filed. 

Ordinaril>' in the case of a change of the registered office of the 
company from one place to another within the province all that is 
necessaiy is at best a resolution of the shareholders. See in this 
coniuctiori In re Aryya Insnrance Co., 63 Cal. p. 773 - Once that 
is done, the change is eifeded. The failure to notify the change to the 
Registrar would not however in any way affect the validitj^ or other¬ 
wise of the change. In a recent case of the Calcutta High Court, In re 
Janbazar Manna Estates, lAmitcd, 58 Cal. 716 at p. 722. Mr. Justice 
Panckridge however appears to have entertained some doubts as -to 
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whether the passing of the resolution is sufficient to effect the change. 
It is submitted however that the words of the section do not justify the 
conclusion that the sending of a notice regarding the change is an 
essential condition on which the validit}^ of the change is dependant 
in any way. It may very well be that as regards strangers the change 
will not be operative until notice is given to the Registrar, but to say 
that there cannot be a change validly effected unless and until notice is 
given to the Registrar, is in our submission going to a length which is 
not warranted by the section. 


Publication of name 
by a limited company. 


73. Every limited company— 


(a) shall paint or affix, and keep painted or affixed, 

its name on the outside of every office or 
place in which its business is carried on, in 
a conspicuous position, in letters easily 
legible and in En^h'sb rhamrters, and also, if 
the registered office be situate in a place 
beyond the local limits of the ordinary 
original civil jurisdiction of a High Court, 
in the characters of one of the vernacular 
languages used in that place; 

(h) shall have its name engraven in legible 

characters on its seal; 

(c) shall have its name mentioned in legible 

English characters in all bill-heads, and 
letter paper and in all notices, advertise¬ 
ments and other official publications of the 
company, and in all bills of exchange 
hundis, promissory notes, endorsements, 
cheques and orders for mone\^ or goods 
purporting to be signed by or on behalf of 
the company, and in all bills of parcels, 
invoices, receipts and letters of credit of the 
company. 


This section is applicable as the words show only to limited 
^nipanies and imposes 3 .n obligation upon limited companies to 
comply with the matters mentioned in sub-paragraphs (a), (b) and 
(c) mainly for the purpose of giving publicity. 

Under sub-section (c) the question as to how a bill or a pronote 
signed becomes important in ascertaining whether a company is 
liable or not. The law may be shortly summarised as follows: — 

Provided the persons signing make it quite clear that they are 
^ct pledging their personal credit but that they are pledging the credit of 
the company the liability falls on the company and not on them. Thus 
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74. ( 7 ) If a limited company does not paint or affix, 

and keep painted or affixed, its name in manner directed 
Penalties for non- by this Act, it shall be liable to a fine 

publication of name. not excccdins^ fifty rupces for not so 
painting or affixing its name, and for every day during 
which its name is not so kept painted or affixed, and every 
officer of the company, who knowingly and wilfullj' 
authorises or permits the default, shall be liable to the 
like penalty. 

( 2 ) If any officer of a limited company, or any person 
on its behalf, uses or authorises the use of any seal 
purporting to be a seal of the company whereon its name 
is not so engraven as aforesaid, or issues or authorises the 
issue of any bill-head, letter paper, notice, advertisement 
or other official publication of the company, or signs or 
authorises to be signed on behalf of the company any bill 
of exchange, hundi, promissory note, endorsement, cheque 
or order for money or goods, or issues or authorises to 
be issued any bill of parcels, invoice, receipt or letter of 
credit of the company, wherein its name is not mentioned 
in manner aforesaid, he shall be liable to a fine not exceed¬ 
ing iive hundred rupees, and shall further be personally 
liable to the holder of any such bill of exchange, hundi, 


where a promissory note was signed by three directors of a company 

describing themselves as—“we the Directors of .. Company do 

promise to pay“_they were held to be personally liable. See Dutton 

V. Marsh, 6 Q.B. Cases 361 ; Brebner v. Henderson, (1925) S.C. 643 ; 

and Alexander v. Sizer, L.R. 4 Ex. 102. 

But a promissory note in which the signatory signed as J, H. 
Smethurst Laundry Ltd., and below it signed as J. H. Smethurst, 
Managing Director, he was held not personally liable. See Chapman 

V. Smethurst, (1909) i K.B. 927. 

Similarly where the signature was made as “For the . Railway 

Co., J. S. Secretary", it was held that the company was bound 

and not the person signing it. See Alexander v. Sizer, L.R. 4 Ex. 102. 
See also Elliott v. Bax Ironside, (1925) 2 K.B. 301. 

The same principle was followed in India in the case of Sreelal 
Mangtulal v. Lister Antiseptic & Dressing Co., 52 Cal. 802. Here the 
bill in question was endorsed as follows,— Mitter & Sons Managing 
Agents Lister Antiseptic & Dressing Co., Limited", and the Court held 
that the signature was not tantamount to a signature^ by the Company 
and the words Managing Agents etc., were merely descriptive or 
decorative. See also Damodar v. Ramnath, 34 Eom. L.R., 13^7 * 
Jhandnmal v. Dehradun Mussorie Electric Tramway Co., 52 All. 883. 
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74 


This section fi.xes the penalties for non-publication of the name of 
a corporation in the manner prescribed in section 73. 

Under sub-section (2) if any officer of a limited company or any 
person on its behalf uses or authorises the use of a seal in which its 
name is not engraved as required by section 73, or authorises the issue 
of any bill-head, letter paper, notes or advertisements or signs, or 
authorises to be signed on behalf of the company any bill of exchange, 
hoondies, promissory notes, endorsement, cheques or orders for money 
where its name is not mentioned in the manner provided in section 73, 
then besides being liable to a fine he is made personally liable to the 
holder of any such bill of exchange, hoondies, promissory notes or 
orders unless the amount thereof is duly paid by the company. All 
that this section imposes is that the name of the company should be 
mentioned in legible English characters in all bills of exchange, 
hoondies, promissory notes or endorsements to be signed by or on 
behalf of the company. 

These requisitions must be strictly complied with, and even a slight 
default would make the officer who makes such default personally 
liable for the debts. Thus in the case of Atkin & Co. v. Wardle, 61 
L.T, 23, where directors of a company known as the South Shields 
Salt Water Baths Co., drew and accepted a bill in which they 
signed themselves as directors of the South Shields Salt Water Baths 
Co., omitting the words ^‘limited"’ only by inadvertence, Denman, 
J-, held that the intention of the Act was to ensure extreme 
strictness in all the transactions on behalf of the limited Company 
regards the use of the registered name of the Company not only in 
enforcing the use of the word ''limited*' but in all other respects, and 
he held the directors personally liable upon the ground that cases 
might easily be conceived in which a slight variation from the registered 
name might lead a person to believe that he was taking a bill of a 
company totally different from that which the person signing the bill 
really belonged to. . V' ~ 

In thC 'Case oi PdoncTC^hitrushald Press y. Gajandn, 24 Bom. L-R. 
355 * where a promissory note was signed on a letter paper of the com- 
pany and a rubber stamp, was used with the name of the company the 
-Court held that the provisions of section 72 had been properly complied 
With. This decision, however, seems to be at variance with an early 
"decision of the same Court in In the matter of New Fleming Spinning 
Co., Ltd,^ 4 Bom. 275, where a promissory note was signed by the 
^cretary and treasurer and agents with the stamp of the company as 
“The New Fleming S.^ & W. Co., Limited" appended belo>v. and it 
was held not to be a bill drawn on behalf of the'ebmpatiy. 

22 
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In the case of DeTfHuiiftc Co. Ltd. v. Ashwotth (S' A-Ht., 21 X.L.R. 
510, where in signing the acceptance on behalf of a company the word 
*'limited'" was omitted owing to the fact that the rubber stamp by 
which the words of acceptance were imposed on the bill was longer 
than the part of the bill on which the same was being stajnped, 
Mr. Justice Channell held that the name of the company had been 
mentioned as provided in section 42 (corresponding to the present 
section of the Indian Act). This case is hardly reconciliable with the 
previous case of Atkin v. Wardle —unless it is taken that the fact that 
the rubber stamp with the word "limited" was impressed is sufficient 
to show that the acceptance was made on behalf of the company 
and that the accidental omission in those circumstances by reason of 
a mechanical defect did not affect the liability. 


Publication of autho¬ 
rised as well as sub¬ 
scribed and paid-up 
capital. 


75. (z) Where any notice, advertisement or other 

official publication of a company contains a statement of 

the amount of the authorised capital 
of the company, such notice, adver¬ 
tisement or other official publication 
shall also contain a statement in an 
equally prominent position and in equally conspicuous 
characters of the amount of the capital which has been 

subscribed and the amount paid up. 

( 2 ) Any company which makes default in complying 
with the requirements of this section and every officer of 
the company who is knowingly a party to the default shall 
be liable to a fine not exceeding one thousand rupees. 


Under this section, a company when publishing a notice or adver¬ 
tisement, in which it wants to make use of the authorized capital of the 
company, must as of necessity publish in an equally prominent posi¬ 
tion and in equally conspicuous characters, the amount of the capital 
subscribed and the amount paid up. The object of this section is to 
prevent the public from being misled by statements as to the authorized 
capital alone. A company may have a huge authorized capital but 
that is absolutely immaterial and affords no assistance in judging the 
financial condition of the company which can be ascertained to some 
extent from the amount of capital subscribed and paid up. 


Meetings and Proceedings, 

76. A general meeting of every company shall 
he held ivithin eighteen months from the date of its incor- 

Annu.il genrr.il moot- t>oration and thereafter once at least 
« • 

in every calendar year and not more 
than fifteen months after the holding of the last preceding 
:;enera] jneeting. 
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(2) If default is made in holding a meeting in accord- Sec. 76 
ance with the provisions of this section, the company and ” 
every director or manager of the company who is 
knowingly and wilfully a party to the default shall be 
liable to a fine not exceeding five hundred rupees. 

( 5 ) If default is made as aforesaid, the Court may, 
on the application of any member of the company, call 
or direct the calling of a general meeting of the company. 

Notes of changes. This section has been substituted for the following by 
section 31 of the Amending Act of 1936: — 

[76. (i) A general meeting of every company shall be held once at the 

least in ever^'^ year, and not more than fifteen months after the holding of the 

last preceding general meeting, and. if not so held. 

^Annual general meet- the company and every officer of the company, 

who is knowingly a party to the default, shall be 
liable to a fine not exceeding five hundred rupees. 

(2) When default has been made in holding a meeting of the company in 
accordance with the provisions of this section, the Court may, on the applica¬ 
tion of any member of the company, call or direct the calling of a general 
meeting of the company.] 

"Compare section 112 of the English Act. "—Notes on Clauses. 

Compare also present sub-section (i) of section 32 of this Act. 

This section incorporates the provisions with regard to the holding 
of general meetings by the companies. It has been completely redrafted 
by the Amending Act, of 1936. 

Sub-section (i) as it now stands makes it incumbent upon 
every company to hold its first general meeting within 18 months 
from the date of its incorporation. It also provides that thereafter 
once at least in every calendar year and at intervals of not more than 
15 months subsequent general meetings must be held. 

Under the old. Act, there was no time limited for the holding of the 
^st general meeting, and the language of the section was such, that 
it created practical difficulties in the case of companies which were 
incorporated towards the end of any year. Under the section as it 
stood it was incumbent upon every company to hold a general 
meeting once at least in every year without any exception.^ Thus in 
the case of a company which was incorporated in December in any 
year, under the old section it had to hold a general meeting within 
that year. This in the case of such a company was well nigh impossible. 

This difficulty has been avoided by amended section. 

The word “calendar year'' used in this section means a year 
commencing with the ist January and ending with 31st December. 

See Gibson v. Barton, L.R. lO Q.B. Cases 329 ; and Smedley v. Regis- 

of Companies, (1919) i K.B. 97. 

Sub-section (2) provides the penalty for defaults in holding meetings 

accordance with the provision of sub-section (i). 
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Sub-section (3) is a new addition made on the line of sub-section 
(3) to the corresponding section 112 of the English Companies Act 
of 1929, and provides an exception to the general rule that the 
Courts will not interfere with the internal management of the com¬ 
panies. Prior to the passing of this sub-section the Courts in the 
0xercise of the ecjuitable jurisdiction possessed the power in suitable 
cases to compel the summoning of a meeting in terms of its articles. 

In re Paris Skating Rink Co., 6 Ch. D. 731 ; Trade Auxilliary Co. y. 
Vickers, 16 Eq. 298. But the Courts generally refused to exercise such 
power and to direct a meeting to be held where the directors or the share¬ 
holders did not take steps to summon one. See McDougall v. Gardiner, 

10 Ch. Appl. 606. It was only in special circumstances that the Court 
sometimes exercised the undoubted jurisdiction it had to direct the 
calling of a meeting e.g., where all the parties to an action consented 
to a meeting being called —Ckanncl Collieries Trust, Lirnited y. Dover, 
St. Margaret*s, etc.. Railway Co., (1914) i Ch. 506 ; or where it 
became necessary to ascertain whether the use of the name of the com¬ 
pany in connection with the litigation was justified —Pender v. Ltishing- 
ton, 6 Ch, D. 70 at p. 79 : and Featherstone v. Cooke, 16 Eq. 298 ; or 
where there was a complete dead-lock —In re Brick and Stone Co., 
(1878) W.N. 140 ; and In re S.S. "‘Kentmere* Co., (1897) W.N. 58. 

This section is however silent as to the purposes for which the 
Court may direct a meeting to be convened. Having regard however 
to the context it would appear as if this power is limited to the calling 
of an annual general meeting and of not any other general meetings. 

The annual general meetings are usually the occasions when the 
shareholders can express their views as regards the management of the 
affairs of the company. Although this section is silent as to what 
are the businesses to be done before the general meeting the provisions 
of the Act show that the directors have got to lay before the meeting 
a report as to the affairs of the compan3^ a balance sheet and a profit 
and loss account. The usual procedure at such meetings is that either 
the chairman or some of the directors should place the report of the 
directors, balance sheet and the profit and loss account with a short 
speech in which it is usual to give such information about the affairs 
of the company as may possibly be required by the members. The 
shareholders then are at liberty to criticize the report and to make any 
comments as to the matters referred to therein. They may ask for any 
further information and although the directors are not bound to give 
any further information beyond what is contained in the report, 
as a matter of policy it is very rarely that they refuse to give any such 
information unless the disclosure of such information is prima facie 
prejudicial to the company. The shareholders may, if they have a 
SLiiricient majority to do so, defer the adoption of the report, but unless 
they give notice of any definite resolution to be moved at the meeting 
it is doubtful if they can move for the appointment of an inspection 
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committee or anything of that nature. Adoption of the accounts 7^ 
and the declaration of dividend are also to be done at the 
general meeting. Election of directors in place of those retiring by 
rotation, and the appointment of auditors have also to be done at this 
meeting. Prima jade it is within the right of every shareholder to attend 
such meeting and to be heard ; and he is entitled to discuss any matter 
which is likely to be considered at the meeting and to oppose any 
resolution which may be brought before it. See Cond v. Harris, (1924) 

Turn & R. 496, 525. 


It has been held that at such meetings all the members have a 
common interest in the affairs of the company and speeches made at 
such meetings and circulated and sent by any member to the others 
are prima jade privileged. Unless express malice can be proved no 
action of libel or slander can be made in respect of any statement made 
therein. See Quartz Hill Consolidated Gold Mining Co. v. Beall, 20 Ch. 
D. 501, At such meetings only such motions and resolutions which 
are covered by the notice or which fairly arise on the same can be 
taken up, but in all other cases it is open to the members, if they are 
unanimous, to waive such irregularities. In re Express Engineering 
Works, (1920) I Ch. 466 ; Parker & Cooper Ltd. v. Reading, (1926) 
I Ch. 975. Any member can during the meeting propose an amend¬ 
ment to a motion properly moved at the meeting. Torbock v. Lord 
Westhury, (1902) 2 Ch. 871. 
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can move . 
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to motion 

properly 

moved. 


It is not necessary for the mover of the amendment to submit the 
amendment in writing so long as he makes it clear at the meeting as 
to the effect of it. Henderson v. Bank oj Australasia, 45 Ch. D. 330. 

The chairman has no right to shut out such amendment and if he 
does so the resolution to which such amendment relates will be 

invalid. 


There is nothing in law to prevent any business other than those No bar in 
indicated above being taken up at a general meeting provided proper b^usiness^^^^^ 
notice had been given for the same. being taken 


77. (j) Every competny limited by shares and 

every company limited by guarantee and having a shares. 

Statutory meeting of Capital shulh witMu a period of not 
company. than onc month nor more than 

six months from the date at which the company is entitled 
to commence business, hold a gefieral meeting of the 
'luembers of the company, which shall be called the 

statutory meeting. ■ 

( 2 ) The directors shall, at least twenty-one days 
before the day on which the meeting is held, forward a 
report {in this Act referred to as the statutory report) 
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Sec. 77 certified as required by this section to every member of 

the company. 

( 2 ) The statutory report shall be certified by not less 
than two directors of the company or by the chairman of 
the directors if authorised in this behalf by the directors 
and shall state — 

(a) the total number of shares allotted, distinguish¬ 

ing shares allotted as fully or partly paid up 
otherwise than in cash, and stating in the 
case of shares partly paid up the extent to 
which they are so paid up, and in either case 
the consideration for which they have been 
allotted; 

(b) the total amount of cash received by the com¬ 

pany in respect of all the shares allotted, dis¬ 
tinguished as aforesaid; 

(c) an abstract of the receipts of the company and 

of the payments made thereout up to date 
within seven days of the date of the report, 
exhibiting under distinctive headings the 
receipts of the company from shares and 
debentures and other sources, the payments 
made thereout, and particulars concerning 
the balance remaining in hand, and an 
account or estimate of the preliminary 
expenses of the company showing separate¬ 
ly any commission or discount paid on the 
issue or sale of shares; 

(d) the names, addresses and descriptions of the 

directors, auditors, managing agents and 
managers, if any, and secretary 0 / the com¬ 
pany and the changes, if any, which have 
occurred since the date of the incorporation; 

{e) the particulars of any contract, the modifica¬ 
tion of which is to he submitted to the 
meeting for its approval, together with the 
partindars of the modification or proposed 
modification; 

if) the extent to ivhich underwriting contracts, if 

any, have been carried out; 

{g) the arrears, if any, due on calls from directors, 

managing agents and managers; and 

[h) the particulars of any commission or brokerage 

paid or to he paid in connection with the 
issue or sale of shares to anv director, 
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manaoing agent or manager or a partner of Sec. 77 
the managing agent if the managing agent ^ 
is a firm or if the managing agent is a private 
company a director thereof. 

(4) The statutory report shall, so far as it relates to 

the shares allotted by the company, and to the cash 

received in respect of such shares and to the receipts and 

payments of the company, be certified as correct by the 
auditors of the company. 

(s’) The directors shall cause a cot>\ of the statutory 
report certified as required by this section to be delivered 
to the registrar for registration forthzaith after the sending 
thereof to the members of the company. 

(6) The directors shall cause a list showing the 

names, descriptions and addresses of the members of 

the company, and the number of shares held by them 

respectively, to be produced at the commencement of 

the meeting, and to rem.ain open and accessible to any 

me'mher of the company during the continuance of the 
meeting. 


(7) The members of the company present at the 
meeting shall be at liberty to discuss any matter relating 
to the formation of the com.Pany or arising out of the 
statutory report, lohether previous notice has been given 
or not.^ hut no resolution of which notice has not been 
given in accordance with the articles may he passed, ' 

(S) The m.eeting may adjourn from time to tim,e, 
and^ at any adjourned meeting any resolution of which 
notice has been given in accordance with the articles, 
either before or subsequently to the former meeting, 
'^dy be passed, and the adjourned meeting shall have the 
Same Powers as an original meeting. 

ip) If a petition is presented to the Court in manner 
Provided by Part V for winding up the company on the 

0/ default in filing the statutory report or in 
holding the statutory meeting, the Court may, instead of 
^I'ecting that the company be wound up, give directions 

report to he filed or a meeting to he 
^td, or make such other order as may he just, 
i^o) In 1%^ 

event of any default in complying with 
® provisions of this section every director of the com- 

guilty of or who knowingly and wilfully 
permits the default shall be liable to a fine 
exceeding five hundred rupees. 
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(//) This section shall not apply to a private 
company. 


Notes of changes. This section has been substituted for the following old 

section 77 by section 32 of the Amending Act of 1936- 

[77. (/) Ever\^ company limited by shares and registered after the 

commencement of this Act shall, within a period of six months from the date 

at which the company is entitled to commence 
Statutory meeting of business, hold a general meeting of the members 
company. company which shall be called the statutory 

meeting. 

(2) The directors shall, at least ten days before the day on which the 
meeting is held, forward a report (in this Act called "the stautory report ) to 
every member of the company an<l to e\'ery other person entitled under this 
Act to receive it. 

(j) The statutory report shall be certified by not less than two directors 
of the company or, where there are less than two directors, by the sole director 


and shall state— 

(rt) the total number of shares allotted, distinguishing shares allotted as 
fully or partly paid up otherwise than in cash, and stating in the 
case of shares partly paid up the extent to which they are so paid 
up. and in either case the consideration for which they have been 
allotted r 

(b) the total amount of cash received by the company in respect of all 

the shares allotted distinguished as aforesaid : 

(c) an abstract of the receipts of the company whether from its share 

capital or from debentures, and of the payments made thereout, 
up to a date within sev'cii days of the date of the report, exhibiting 
under distinctive heading the receipts of the company from shares 
and del)cntures and other sources, the payments made thereout 
and particulars concerning the balance remaining in hand and an 
account or estimate of the preliminary expenses of the company ; 
{^/) the names, addresses and descriptions of the directors, auditors (if 
any), managers (if any) and secretary of the company 
{(•) the particulars of any contract, the modification of which is to be 
submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification. 

(4.) The statutory report shall, so far as it relates to the shares allotted 
by llic companv and to the cash received in respect of such shares and to the 
receipts and payments of the company on capital account, be certified as co'ri^ct 
by the auditors (if any) of the company. 

(5) The directors shall cause a copy of the statutory report, certified as by 
this section re(iuired. to be filed with the registrar forthwith, after tl^e sending 
tlicieof to the members of the company. . . „ , 

{6) Every «.lirector of the company who knowingly and wilfully authorises 
or permits a default in complying with the provisions of sub-section' (2) 6r 
sub-section (5) shall be liable to a fine not exceeding twenty rupees fOr ever^ 
day during which the default continues. , 

(7) Ihc directors sliall cause a list showing the names, descriptions and 
addresses of the members of the company, and the number of shares held by 
tliem respectively, to be produced at the commencement of tlie meeting, and 
to remain open and accessible to any member of the company during the 
rontinuance of the meeting. . 

(<^) The members of the company present at the meeting sh^l be at liberty 
ro discuss any matters relating to'the forrhation of the ebfn^ny, or arising o’tlt 
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of the statutory report, whether previous notice has been given or not, but no SeC. 77 
resolution of which notice has not been given in accordance with the articles ” 
may be passed. 

(9) The meeting may adjourn from time to time, and at any adjourned 
meeting any resolution of which notice has been given in accordance with the 
articles, either before or subsequently to the former meeting, may be passed, 
and the adjourned meeting shall have the same powers as an original meeting. 

(ro) If a petition is presented to the Court in manner provided by Part V 
for winding up the company on the ground of default in filing the statutory 
report or in holding the statutory meeting, the Court may, instead of directing 
that the company be wound up, give directions for the statutory report to be 
filed or a meeting to be held, or make such other order as may be just. 

(ij) The provisions of this section as to the forwarding and filing of the 
statutory report shall not apply in the case of a private company.] 

“The new section follows generally the lines of section 113 of the English 
Act. It extends the obligation to hold a statutory general meeting to all com¬ 
panies having a share capital. "Ten days" has been substituted for "seven 
days as the period for which the report is to be in the hands of members under 
sub-section (2), and further requirements have been added by clauses (/) and 
(g) of sub-section (3). Provision has also been introduced authorising certifica¬ 
tion of the report by the chairman of the directors ."—Notes on Clauses. 

“We have substituted more extended periods of time in the first two sub¬ 
sections. We have supplemented in certain respects the information requiretJ 
to be given in the statutory report ."—Report of the Select Committee. 

This section contains the provisions regarding the holding of what Object of 
IS known as the statutory general meeting of a company. As was 
explained by Parker, J., in the case of Gardner v. Iredale, (1912) i Ch. 

700 at 711, a statutory general meeting '*is intended to have before 
it a list of the members of the company, with their names, descrip¬ 
tions, and addresses, and the number of shares held by .them respec¬ 
tively, and to have an opportunity of discussing any matter relating 

Hi!??;,^i7nation of the company." - . - . - -. -- 

inis section has been completely redrafted by the Amending changes 
Act of 1936 and as now framed, it follows generally section 113 of the f^se^tfon 
English Act, except that unlike the English section in which the 
period within which the meeting is to be called is 3 months, the original 
period of 6 months has been retained as in the old section. There 
are few other important departures in the new section; 

firstly, under sub-section (2) the directors are under an obliga¬ 
tion to send a statutory report to each shareholder at least 21 days 
(as compared with lo days in the old section and 7 days in the corres¬ 
ponding English section) before the date when the meeting is to be 

held. 

In the second place, the provisions of this section have been directed 
to be not applicable to the case of private companies with the result 
that no private company is required henceforth to hold a statutory 
general meeting. Under the old Act, the only exemption which a 
private company enjoyed was that it did not require a preliminary 
^®Port to be sent to the shareholders or to be filed. There was none 

23 
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the lesi^ an obligation upon all private companies to hold a statutory 
general meeting. 

In the third place, the new section imposes the obligation on the 
company of disclosing the matters referred to in clauses (/), (g) and (h) 
of sub-section (3) in the statutory report. 

Sub-section (5) imposes upon the directors the obligation of sending 
a copy of the statutory report for being registered as soon as copies 
thereof are sent to the members of the company. 

Sub-section (6) provides for a list of the shareholders with details 
being kept at the meeting available for inspection of the shareholders 

at the meeting. 

Sub-section 17) gives effect to the views expressed in Gardner 
V. Iredale, (1912) i Ch. at 712, that at a meeting held under this 
section beyond discussing the matters referred to in the report and 
generally any matter relating to the formation of the company and 
passing such other resolution of which notice has been given in accord¬ 
ance with the articles, no other resolutions can be passed. 

If no statutory meeting is held or if no statutory report is filed 
within the time specified the company becomes liable to be wound up. 


(Vide sec. 162 of the Act). 

There is no provision for extending the time for the holding of 
the meeting. It is doubtful if the - provisions of section 76 (3) can be 
invoked in such a case. The better course appears to be to haye a 
petition for winding up presented by a member, and on such an appli¬ 
cation to get the Court to exercise the powers given under sub-section (9) 
under which it can direct a statutory meeting to be held and the 
statutory report to be filed within such time as it may direct. 


78 . (/) Notwithstanding anything in the articles, 

the directors of a company which has a share capital shall, 

on the requisition of the holders of 

nary general meeting on not less than one-tenth of the issued 

requisition. shaie Capital of the company upon 

which all calls or other sums then due have been paid, 
forthwith proceed to call an extraordinary general 

meeting of the company. 

(.?) The requisition must state the objects of the 
meeting, and must be signed by the requisitionists and 
(lei)ositcd at the registered office of the company, and 
ma>' consist of several documents in like form, each signed 
by one or more requisitionists. 

(?) If the directors do not proceed within twenty-pne 
da\’s from the date ot the requisition being so deposited 
iQ cause a meeting to be called, the requisitionists, or a 
majority of them in value, may themselves call the 


EXTRAORDINARY GENERAL MEETING 


179 


meeting, but in either case any meeting so called shall be Sec. 78 
held within three months from the date of the deposit of 
the requisition. 

meeting called under this section by the 
requisitionists shall be called in the same manner, as 
nearly as possible, as that in which meetings are to be 
called bv directors. 

( 5 ) Any reasonable expenses incurred by the re¬ 
quisitionists by reason of the failure of the directors duly 
to convene a meeting shall be repaid to the requisitionists 
by the company, and any sum so repaid shall be retained 
by the company out of any sums due or to become dud 
from the company by way of fees or other remuneration 
for their services to such of the directors as were in 
default. 

Notes of changes. Re: sub-sectiou (4). The sub-section (5) of the old 
Act has now been re-numbered as sub-section (4)/ and the following old sub¬ 
section (4) has been omitted by section of the Amending Act of 1936: — 

[(4) If at any such meeting a resolution requiring confirmation at another 
meeting is passed, the directors shall forthwith call a further extraordinary 
general meeting for the purpose of considering the resolution and, if thought 
fit, of confirming it as a special resolution and, if the directors do not call the 
meeting within seven days from the <late of the passing of the first resolution, 
the requisitionists, or a majority of them in value, may themselves call the 
meeting.] 

Re: sub-section (5). It has been added by section 33 of the Amending Act 
of 1936. 

"Compare section 114 sub-section (/) of liu* Englisli Act ."—Notes an 
Clauses. 

This section deals with the calling of extra-ordinary general What 
meetings by requisition. All general meetings other than the annual ‘ 

general meetings are called extra-ordinary meetings and at such meet- general 
ings only the special business of which notice is given can be 

transacted. 

Extra-ordinary general meetings can be convened in two ways, 
viz .:—by the directors whenever they think it necessary to do so, and called? 
secondly by the shareholders themselves. Ordinarily the provisions 
for convening of extra-ordinary general meetings by requisition are 
contained in the articles but whether there are provisions or not, 
the words of sub-section (i) provide for requisitions being given for the 
convening of such a meeting. The minimum number of shareholders 
who can give a requisition to the company to call an extra-ordinary 
general meeting of the company is under the section to be not less than 
I /loth of the issued share capital of the company upon which all calls 
3 -nd other sums then due have been paid'\ It has been held that the word 
“one-tenth" referred to in sub-section (i) means one-tenth of that part of 
fhe issued share capital of the company upon which all calls or other sums 
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then due have been paid and not one-tenth of the issued share capital 
of the company the holders of which one-tenth had paid all calls upon 
their shares. See Fruit & Vegetable Growers* Association, Limited v. 
Kekewich, (1912) 2 Ch. 52. Shares in respect of which calls are in 
arrears are expressly excluded and will not be counted in the number of 
requisitionists. Where by the articles the number of shareholders 
entitled to send in a requisition is less than one-tenth as provided in 
this section and the directors refuse to call a meeting pursuant to a 
requisition sent in by them, it is doubtful whether they are competent 
to invoke the aid of this section. 

By sub-section (2) it is provided that they must state in the 
requisition which they submit, the objects of the meeting. The 
requisition is also required to be signed by the requisitionists. If there 
are any joint holders of shares who join in the requisition they must 
all sign unless of course by the articles it is competent for any one 
of them to sign for all. See Patentwood Keg Syndicate Ltd v. Pearse, 
(t()o6 ) W.N. 164. 

It is not necessary that the requisitionists should sign one docu¬ 
ment. They may send in several documents provided they are in like 
form. Documents will be deemed to be in like form if they substan¬ 
tially convey' the same idea. It is not necessary that they should 
be identical in terms. The provisions of sub-section (2) would be 
satisfied if the requisition gives the general purport of the resolution 
to be passed or matters to be discussed. See Fruit & Vegetable 
Growers* Association Ltd. v. Kekeiench, (Supra) at p. 59. As a matter 
of prudence however, it is usual to give notice of the exact resolutions 
to be passed. The requisitions must be deposited in the registered 
office of the company. 

By sub-section (3) it is provided that if the directors do not 
within 21 days from the date of the requisition being so deposited with 
the company proceed to cause a meeting to be called the requisitionists 
themselves can call the meeting. 

Ihe power gi\'en under the Act to the requisitionists to call a 
meeting can onl}’ be exercised by them after the expiry of 21 days 
allowed by the Act, but within the 2i days the only persons comj>etent 
to call the meeting are the directors. In either case the meeting has 
to be called within three months from the date of the deposit of the 
req uisition. 

By sub-section (5) which is a new addition made by the Amending 
Act of 1936, all reasonable expenses incurred by the requisitionists by 
reason of the failure of the directors to convene a meeting are to be 
paid to the requisitionists by the company. The amount so paid is 
to be deducted from the fees and other remuneration of the directors 
who were in default. 

Where there is a secretary^ whose duty is to send out notice, it is 
doubtful il in the absence of any authority from the directors, he 
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could at the instance of the requisitionists call a meeting after the Sec. 78 

expiry of 21 days. See In re State of Wyoming Syndicate, (1901) 

2 Ch. 431. 

Where a requisition is not in order an action can be maintained Remedies 
after the meeting is held for declaring the resolutions invalid. The 
companj? may also file a suit and apply for an injunction restraining requisition 
the requisitionists from attending or summoning or holding or per- 
mitting to be summoned or held any meeting. See Fruit & Vegetable 
Growers’ Association Ltd. v. Kekewtch, (Supra). 

The Act is silent as to the business which may be done at a meet- Business 

% 

ing convened by notice under this section, but it stands to reason on 1^2 
general principles, that only such business can be done which is meetings, 
mentioned in the requisition. 

As a general rule it is the duty of the directors to give informa- Directors' 
tion of all relevant facts in connection wdth the company to be meetings 
discussed at a meeting to the general body of the shareholders. It share- 
is their duty to put forward to the members of the company any ^ ' 

reasons which they think justify the policy which the company with 
their assistance has adopted and to say to the members of the company 
if they think so in good faith, that it is the best advice. They are 
also entitled to go a step further, and to solicit proxies in their favour, 
and it is their positive duty if they think that it is a serious attack 
made upon the policy w'hich is really to jeopardise the interest of the 
members of the company, to take care that there should be a meeting 
of the full attendance of the shareholders. It is also their duty to take 
care that there is sufficient number of shareholders put into a position 
to vote for those who are personally unable to attend the meeting. 

They are therefore entitled not only to send out circulars or proxy 
letters but to incur incidental expenses in the shape of sending out 
stamped envelopes. See Peel v. London & North Western Railway 
Co., (1907) I Ch. 5. These principles however do not apply 
the board of directors in power are anxious to maintain themselves in to incur 
power to procure their own interests or to continue a policy not really in 
the interests of the company. In such a case they are not entitled to ing out 
incur any expenses out of the funds of the company. Per Buckley, proxies. 

L. J., in Peel v. London & North Western Railway, (Ibid., p. 21). 

79. (j) The following provisions shall have effect 

with respect to meetings of a company other than a 

. Provisions as to meet- private compatiy not being a sub- 
and votes, sidiavy of a public company and the 

procedure thereat, notwithstanding any provision made 

in the articles of the company in this behalf: 

{a) a meeting of a company other than a meeting 
for the passing of a special resolution may 
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he called by not less than fourteen days’ 
notice in writing; but with the consent of all 
the members entitled to receive notice of 
some particular meeting that meeting may 
he convened by such shorter notice and in 
such manner as those members may think 
fit; 

{b) notice of the meeting of a company with a 

statement of the business to be transacted at 
the meeting shall be served on every member 
in the manner in which notices are required 
to be served by Table A and for the purpose 
of this clause the expression 'Table A’ means 
that table as for the time being in force; but 
the accidental omission to give notice to, or 
the non-receipt of notice by, any member 
shall not invalidate the proceedings at any 
meeting; 

(f) five members present in person or by proxy, 

or the chairman of the meeting, or any 
member or members holding not less than 
one-tenth of the issued capital which carries 
voting rights shall be entitled to demand a 
poll : Provided that in the case of a private 
company if not more than seven members 
are persnnallv present, one member, and if 
more than seven members are personally 
present, two members shall be entitled to 
demand a poll; 

[d) an instrument appointing a proxy, if in the 

form set out in regulation 6y of Table A, 
shall not be questioned on the ground that it 
fails to comply ivith any special require¬ 
ments specified for such instruments by the 
articles; and 

(e) any shareholder ivhose name is entered in the 

register of shareholders of the company 
shall enjoy the same rights and be subject to 
the same liabilities as all other shareholders 
of the same class. 

<3) The following proinsions shall have effect in so 
far as the articles of the company do not make other pro¬ 
vision in that behalf: — 

[a) two or more members holding not less than 

one-tenth of the total share capital paid up 
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oy, if the company has not a share capitaU 
not less than five per cent, in number of the 
members of the company may call a 
meeting: 

(6) iyi the case of a private company two members 

and in the case of any other company five 
members personally present shall be a 
quorum; 

(c) any member elected by the members present at 

a meeting may be chairman thereof: 

{d) in the case of a company originally having a 

share capital, every member shall have one 
vote in respect of each share or each hundred 
rupees of stock held by him, and in any 
other case every member shall have one 
vote: 

{e) on a poll votes may be given either personally 
'■ ' or by proxy: 

if) the instrument appointing a proxy shall be in 
writing under the hand of the appointor or 
of his attorney duly authorised in writing, or 
if the appointor is a corporation, either under 
seal or under the hand of an officer or an 
attorney duly authorised: and 
■ is) ^ proxy must be a member of the company. " 

-■ ^3) . if for any reason it i$ impracticable to call a 
meeting of a company in any manner in which meetings 
of that company may be called or to conduct the meetin^g 
of the company in manner prescribed by the articles or 
this Act, the Court may, either of its ovDn motion or on 
the application of any director of the company or of any 
member of the company who would be entitled to vote 
<^t the meeting, order a meeting of the company to be 
called, held and conducted in such manner as the Court 
thinks fif and lohere any such order is given may give 
^uch ancillary or consequential directions as it thinks 
expedient, and any meeting called, held and conducted in 
accordance with any such order shall for all purposes be 
deemed to be a meeting of the company duly called, held 

conducted. 

Notes of changes. This section has been substituted for the following old 
section by section 34 of the Amending Act of 1936: — 

. Provisions as to meet- [79- default of. and subject to. any 

and votes. regulations in the articles,— 
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Section 
deals with 
two classes 
of 

provisions- 


Compulsory 

provisions. 


(i) a meeting of a company may be called by fourteen days' notice in 
\\riting, served on every member in manner in which notices are 
required to be served by Table A in the First Schedule ; 

{ji) five members may call a meeting ; 

(Hi) any person elected by the members present at a meeting may be 
chairman thereof ; and 
(jt') every' member shall have one vote.] 

"The new section is based on section 115 of the English Act, but whereas 
that section allows of its provisions being overridden by the provisions made in 
the articles of the company, the section here makes certain provisions such as 
those governing the notice to be given for special resolution, the manner of 
service of notices, the number of members entitled to demand a poll and the 
form of proxy instruments incapable of variation .”—Notes on Clauses. 

"We have provided specially that agenda must accompany the notice of a 
general meeting, and have amplified the provisions relating to demand for a 
poll. We have added a provision to deal with a practice said to be not un¬ 
common of denying to shareholders duly brought on the register the full 
exercise of their rights as shareholders until after a specified period. We have 
increased the quorum for a general meeting of a public company, where other 
provision is not made in the article, to five .”—Report of the Select Committee. 

This section has been completely redrafted by the Amending Act 
of 1936. This section is divided into two parts. 

The first part namely sub-section (i) contains what may be called 
the compuJsory provisions. It enunciates with regard to meetings of 
the shareholders of a public company and of a private company which 
is a subsidiary of a public company, rules which must be observed 
irrespective of any provision made in the articles of the company. 
The second part namely sub-section (2) incorporates what may be 
termed optional provisions or provisions which are to be followed 
provided that there is nothing to the contrary in the articles of. the 

company. 

According to sub-section (i) the following provisions are com¬ 
pulsorily applicable to all meetings of public companies and of private 
companies which are subsidiary to any public company, viz: — 

(a) That as a general rule not less than 14 days’ notice in 
writing has got to be given for any general meeting of the 
company. 

(ft) Where however a special resolution is intended to be 
passed at such a meeting the period of notice is to be 21 days 
{\l'de sec. 81). 

(t) With the consent however of all the members entitled to 
recei\e notice the meeting may be convened by such shorter 
notice and in such manner as those members may think fit. As 
to the members entitled to receive notice of general meetings, see 
clause 116 of Table “A” which is now made compulsorily appli¬ 
cable to all companies. 

(d) The notice of the meeting with a statement of business 
to be transacted is to be served on eveiy^ member entitled to receive 
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notice. [The notices are to be served in the manner indicated by Sec. 79 
clauses 112, 113, 114, and 115 of Table ‘'A" which also have been 
made compulsorily applicable to all Companies.] 

{e) Notices should be so framed that the ordinary shareholder 
reading it should be able to understand what is intended to be 
done. Per Bowen, L. J., in Alexander v. Simpson, 43 Ch. D. 139 ; what the 
and Baillie v. Oriental Telephone & Electric Co. Ltd., (1915) i Ch. ri«tice 

503. As regards notice the Courts in construing the same should contain 
not look at it critically in order to find out if there are any defects. 

The matter should be looked at from a broad angle of vision. 

Per Cotton, L, J., in Henderson v. Bank of Australasia, 45 Ch. D. 

330 at 343* Shah, C. J., in Parashuram D. Shamdasani v. 

Tata Industrial Bank, 26 Bom. L.R. at 1004* So long as the 
essential matters are indicated, the notice is in order. If however 
the notice is misleading, it vitiates the resolutions passed. 

Clinch V. Financial Corporation, 5 Eq. 481. 

(/) Prima facie all shareholders are entitled to notice and the Who are 
omission to give notice to any one would vitiate the proceedings 
Smyth V. Darley, 2 H.L.C. 789 ; and Rex v. Langhorne, 6 N. & M. 


203. In view however of clause (b) of sub-section (i) an accidental 
omission will not invalidate the proceedings. 

Where a meeting is adjourned, the adjourned meeting is really 
treated as a continuation of the original meeting. Scadding v. 
Lorant, 3 H.L.C. 418' Unless therefore the articles otherwise 
provide it is not necessary to serve notice over again for the 
adjourned meeting. Wills v. Murray, 4 Ex. Rep. 843. 

(5^) ^ niay be demanded in such a meeting by 5 members 
present in person or by proxy or by the chairman of the meeting 
or any member or members holding not less than one-tenth of 
the issued capital which carries voting rights. In the case of a 
private company the right to demand poll is given to one member 
where there are not more than 7 members present in a meeting 
personally, and in all other cases to two members. The words 
''which carries voting right'' safe-guard the provisions in the 
articles by which generally members who are in default in matters 
of call are denied the right of voting. There is some inconsistency 
between these provisions and those contained in clause 56 of 
Table 'A'. See notes under section 17. 

{h) The standard form of proxy set out in Table ‘A’ may 
be used at all meetings thereby rendering it unnecessary to comply 
with any special form which the company may by its articles have 
provided. This does not of course mean that persons who use 
proxies in the form prescribed in the articles are to be shut out. 


No fresh 
notice 
need be 
given for 
adjourned 
meeting. 

Poll how 
demanded 


Standard 
form of 
proxy may 
be used. 


proxies in either form are valid. 

(i) The right to vote is given to all shareholders whose names 
are entered in the register of shareholders of the company. 
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All share¬ 
holders 
whose 
names are 
en tered 
in the 
register are 
entitled 
to vote. 


Optional 

prov’isions. 


Who can 
call a 
meeting. 


Quoni m 
necessary 
for a 
meeting. 


Can one 
person 
form a 
quorum } 

Resolution 
passed at 
a meeting 
where 
there 
is no 
quorum 
is void. 


This provision does away with the inequitable principles 
in some of the articles of preventing shareholders from 
exercising their right of vote unless their names are on the 
register for a definite length of time. Under this clause as soon 
as the name of a shareholder is put on the register he becomes 
entitled to exercise his franchise or his right of voting in the same 
way as other shareholders of the same class, notwithstanding any 
special articles to the contrary. This section does not however 
interfere with the rights of a company to prevent the right of voting 
in respect of shares on which calls are unpaid. 

Sub-section (2) enumerates provisions which are to be followed 
by public companies and private companies which are subsidiary to 
public companies provided there are no specific provisions to the con¬ 
trary in the. articles of the company. These provisions may be sum¬ 
marised thus: — 

{a) The right to call a meeting is given to two or more 
members holding not less than one-tenth of the total share capital 
paid up in the case of companies having a share capital and in 
the case of companies not having a share capital to members being 
not less than 5 per cent, of the total number of members of the 
company. 

It is not clear at all as to what the words “total share capital 
paid up’* means. It probably means that shareholders who as 
between themselves have contributed at least one-tenth of the paid 
up share capital would be competent to call a meeting. It is not 
quite clear however, if any shareholder who has paid a portion 
of the amount due on his share but who is in arrears as to calls is 
to be reckoned in the number. This matter requires elucidation by 
the legislature. 

(6) The quorum necessary for a meeting of the shareholders 
is fixed at five in the case of public companies, and at two in the 
case of private companies. 

This provision will now set at rest the vexed question as to 
whether one person holding proxies can form a quorum by himself. 
The answer to this question was given differently in two different 
cases. Thus in the cases of In re Sanitary Carbon Co., (1877) 
W.N. 223, and Sharp v. Dawes, 2 Q.B.D. 26. it was answered in 
the negative ; while in the case of East v. Benett Bros. Ltd*, (19^^) 
I Ch. 163, where one single person held all the preference shares 
of the company it was in effect answered in the affirmative. The 
last decision may however be justified on the ground that the 
provisions with regard to quorum at a meeting cannot apply to 
a case where there is only one shareholder holding all the shares. 
The question of quorum becomes very important in deciding as 
to whether a resolution passed at a meeting is invalid or not. A 
resolution passed at a meeting at which there is no proper quorum 
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present is absolutely void. See In re Romford Canal Co., 
24 Ch.D. 85. 

Except in cases where the articles provide for a quorum of 
persons present in person or by proxy, quorum must necessarily 
mean quorum of persons present. 

(c) According to this sub-clause unless otherwise provided for 
in the articles of association it will be competent for any meeting 
to elect a chairman from amongst the members present. 

The duty of the chairman is, as was pointed out in the case of 
In re Indian Zoedone Co., 26 Ch. D. 70, to keep order and to see 
that the business at the meeting is properly conducted. He is the 
person who has got to give decisions on points of order raised at the 
meeting and any other matter that may be raised in the meeting. See 
Wandsworth and Putney Gas-Light & Coke Co. v. Wright, (1870) 
22 L.T. 404. He is the person who has to decide as to whether any 
further discussions are to be allowed in a meeting on any question 
which has been under discussion and as to whether a closure motion 
should be allowed to be moved. See Wall v. London & Northern 
Assets Corporation, (1898) 2 Ch. 4 ^ 9 - If is the prima facie right 
of every member attending a meeting to be heard and to be allowed to 
support cr oppose any resolution before the meeting. Const v. Harris, 
(1824) Turn & R. 496, 525. As regards the time for which a share¬ 
holder is entitled to speak there is no fixed rule. He is not entitled 
to speak as long as he pleases but only for a reasonable time. Parashu- 
ram v. Tata Industrial Sank Ltd., 47 Dom. 9 ^ 5 * Where a complaint 
is made that closure was improperly allowed the Court has to deter¬ 
mine from the facts in each case as to whether the denial of the right 
of speech in fact vitiated the resolution. It is only if the Court comes 
to such a conclusion that it will interfere. Parashuram D. Shamdasani 
V. Tata Industrial Bank, 26 B.L.R. 987 at p. 1010. The chairman 
is the person who has alone the power to adjourn the meeting. Reg 
v. D'Oyley, 12 A. & F. 139. Sometimes under the articles he is 
expressly given the power to decide whether a meeting should be 
adjourned or not. In such a case he cannot be compelled to adjourn 
the meeting, even if the majority of the members want it. Salisbury 
Gold Mining Co. v. Hathorn, (1897) A.C. 268. 

It is the duty of the chairman to put all proper amendments to 
the meeting. If he fails to do so and unreasonably rules them out the 
resolution is liable to be set aside. Henderson v. Bank of Australasia, 

45 Ch.D. 330 ; P. D. Shamdasani v. Tata Industrial Bank, 26 B.L.R. 
at p. 1008. 

On the question as to what are the limits to the amendments which 
can be allowed to be moved, the general principle is that nothing 
which amounts to a departure from the matters indicated in the notice 
should be allowed. In re Teede & Bishop Ltd., 84 L.T. 561. On this 
question the following observations of Lord Selbourne, L.C., in Ashbury 
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Carriage & Iron Co, Ltd. v. Riche, L.R. 7 H.L. 653 at 695 are 
worth reproduction: — 

“There is no obligation upon any shareholder receiving such 
notices either to attend the meetings or to make enquiries as to 
what is proposed to be done at them, in order to protect himself 
from being bound by acts or contracts ultra vires of any general 
meeting. He will, of course, be bound by all that the general 
meetings can do as to the matters mentioned in the notices within 
their powers, but he cannot, in his absence and without his know¬ 
ledge, be taken to consent that they shall bind him by any resolu¬ 
tions or acts in excess of those powers, whether such acts or resolu¬ 
tions do or do not relate to the particular business for the transac¬ 
tion of which those meetings were called together." 

If however, the chairman improperly purports to adjourn or stop 
the meeting and in order to frustrate the meeting leaves the chair, it is 
open to the members to elect some other chairman. National Dwellings 
Society v. Sykes, (1894) 3 Ch. 159. 

If however, the chairman has acted within his right and has 
properly adjourned the meeting, the members who remain behind cannot 
claim to carry on the meeting and continue the business. Resolutions 
passed by them are void. See Rex y. Gaboriayi, ii East 77. It is 
his duty as cha'.rman of the meeting to declare the result of, the voting 
in the matters under consideration. His declaration of the result based 
upon a show of hands is conclusive unless a poll is properly demanded. 
Arnot V. United African Lands, (1901) i Ch. 518 ; and In re Hadleigh 
Castle Gold Mines, (1900) 2 Ch. 4 ^ 9 - does not preclude an enquiry 
as to whether there was a proper quorum at a meeting, and if it can be 
I)rov( d that at the meeting where the resolution is declared to have been 
passetl there was no proper quorum or that the resolution was carried 
by less than the requisite majority it will not be conclusive. See In re 
Caratal (Aczc*) Mines Lid,, (1902) 2- Ch. 498 ; In re Brynmawr Coal 

and Iron Co., (1877) W.N. 45 ; and Yonyig v. SotUh African Develop¬ 
ment Syndicate, (1896) 2 Ch. at p. 275. 

Although the declaration of the result as entered in the books is to 
be the conclusive evidence of the result of the voting, it does not mean 
that the minutes of the proceedings as a whole are conclusive on the 
question as to whether the proceedings were regularly held or not. 
Belts & Co. v. Macnaghten, (1910) i Ch. 430. 

In matters of voting unless the right is given to him by the articles, 
he has no casting vote under the Common law. 

(d) In the absence of specific provisions to the contrary in the 
articles this sub-clause provides that in every company having a 
share capital every member shall have one vote in respect of each 
share and every stock holder shall have one vote in respect of 
every one hundred rupees worth of stock held by him. 
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This sub-section leaves untouched the power of the company to Sec. 79 
restrict the modes and manner in which votes are to be exercised. The 
control of such a right by the articles of Association is not illegal. 

See Greenwell v. Porter, {1902) i Ch. 530 ; and Pxiddephatt v. Leith, 

(1916) I Ch, 200. The right of a company by making proper articles 
to exlude particular classes of members from attending general meetings 
in person or by proxy is not touched at all. 

Votes. The right of vote has been treated as a right of property A vote is 
which a shareholder may exercise just as he pleases. He is at liberty of 

to use it for his own private interest and even against the interest of a 
company. Pender v. Lushington, 6 Ch.D. 70 \ N. 'W. Transportation 
Co. v. Beatty, (1887) L.R. 12 A.C. 589 ; and Dominion Cotton Mills Co. 

V. Amyot, (1912) A.C. 54 ^- If is only in the case where he is given 
the right to vote as a member of a class that he is bound to exercise his 
right of vote in the interest of the class to which he belongs. British 
American Nickel Corporation v, O'Brien, (1927) A.C. 369. 

Where shares are mortgaged to a mortgagee by deposit of the where 
share-scrips with blank transfers but the mortgagee does not have his are 

name recorded as shareholder and allows the shares to continue in the mortfafee' 
name of the mortgagor, it has been held that the mortgagee can dictate h 
to the mortgagor as to how he should vote and notwithstanding the fact votes are 
that the shares stand registered in the name of the mortgagor he is 
bound to act according to the dictation of the mortgagee. So also in 
the case of a transferee who has nof yet got his name registered. Wise 
V. Lansdell, (1921) i Ch. 420 ; and Greenwell v. Porter, (1902) i Ch. 530. 

Sub-clause («) gives the right in the absence of restrictions 
contained in the articles to vote by proxy. See notes to sec. 17 
under heading "Proxy.*' 


Sub clause (/) provides that proxies are to be in writing and Proxies 
are to be signed by the member or his duly authorized attorney, f^ 

In the case of proxy given by a corporation it should, unless the I'nd 
articles direct otherwise, be issued under the seal of the corpora- by 

tion or must be signed by an officer or an attorney duly authorized or his 
by the corporation. attorney. 


In the. case of Colonial Gold Reef Ltd. v. Free State Rand 
Ltd., (1914) I Ch. 383, it was held that the requirement of having 
to use a common seal applied only to corporations which had a 
common seal according to English law. 

Under sub-clause (g), unless there are contrary provisions Unless 
in the articles, no proxy can be given to any one who is otherwise 
not himself a member of the company. Even where such a condi- 
tion exists, a proxy given to a person who is not a member when ^^^t be 
the proxy is signed is not void. If the donee of the proxy acquires favour^ 
his qualification before the date of the meeting it will be quite ^ ^ 

all right. Bombay Burma Trading Co. v. Dorabji, (1905) A.C. 
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Sec. 79 at p. 218/219. This however, does not affect the right to 

authorize a third person unconnected with the company to attend 
and vote at meetings as a constituted attorney of a member. 

(oiirt's Sub-section (3) is new and gives power to the Court to convene 

power to a meeting when it is otherwise impracticable to call a meeting of the 

coriv'ciic 1 o 

meetings. company whether in accordance with the provisions contained in the 

articles or not. In such a case the Court is given the power suo moiu 
or on the application of any director of the company or any member 
who .is entitled to vote at the meeting to direct that a meeting of the 
company should be convened. It has also the power to give direction 
as to the manner in which the meeting is to be held and conducted, 
and it is empowered to give such ancillary or consequential directions 
as it thinks expedient. 

The last sentence of the clause provides that any meeting which is 
so called and held, will be treated as having been duly held and 
conducted. 


80. A company which is a member of another com¬ 
pany may, by resolution of the directors, authorise an}' 

Representation of of ifs ofhcials or any other person to 
companies at meetings act as its representative at any 

ot Other compnntes of .• r ,1 . ,1 n 

which they are mem- meeting ot that Other company, and 

the person so authorised shall be 
entitled to exercise the same powers on behalf of the com¬ 
pany which he represents as if he were an individual 
shareholder of that other company'. 


How ropro- 
srnfat i\'<* 
is io l)p 
appointed. 


This section deals with the mode in which a corjX)ration which 
liolds shares .in another corporation can exercise its right of vote. It 
autliorisos a company which is a member of another company, by a 
resolution of the directors, to authorize any of its officers or any other 
person to represent it at a meeting of the company in which such first 
named company is a shareholder. As the language of the section shows, 
this jiower to choose a representative to represent the company at a 

meeting is given to the directors, and the sanction of the shareholders 
is not necessary. 

In order, howe\'er, that such a person may be validly appointed, 
there must he a proper meeting of the board of directors in which a 
prf)per (iiiorum is present. The absence of such a resolution cannot 
be ratified after the meeting. In re Tata Iron & Steel Co., 30 Bom. 
L.R. 197 at p. 212. 

For the purposes of a quorum at the meeting which such a repre¬ 
sentative is authorized to attend, and for all other purposes he is treated 
as if he were a member in his individual right present personally. See 
In re Kclantan Coconut Estates, Ltd. and Reduced, (1920) W.N. 274. 


EXTRAORDINARY AND SPECIAL RESOLUTIONS IQI 


81. (j) A resolution shall be an extraordinary Sec. 8i 

resolution when it has been passed b 3 ^ a majority of not' * 


Extraordinary and 
special resolutions. 


less than three-fourths of such 
members entitled to vote as are 


present in person or by proxy (where proxies are allowed) 
at a general meeting of which notice specifying the inten¬ 
tion to propose the resolution as an extraordinary resolu¬ 
tion has been duly given. 

(2) A resolution shall be a special resolution when 
it has been passed by such a majority as is required for 
the passing of an extraordinary resolution and at a general 
meeting of which not less than twenty-one days’ notice 
specifying the intention to propose the resolution as a 
special resolution has been didy given : 

Provided that, if all the members entitled to attend 
and vote at any such meeting so agree, a resolution may 
be proposed and passed as a special resolution at a 
meeting of which less than twenty-one days’ notice has 
been given; 

fjl At any meeting at which an extraordinary resolu¬ 
tion or a special resolution is submitted to be passed, a 
declaration of the chairman on a show of hands that the 
resolution is carried shall, unless a poll is demanded, be 
conclusive evidence of the fact without proof of the 
number or proportion of the votes reco^'ded in favour of 
or against the resolution. 

(4) At any meeting at which an extraordinar3'’ resolu¬ 
tion or a special resolution is submitted to be passed, a 
poll may be demanded. 

( 5 ) In a case where, if a poll is demanded, it may in 
accordance with the articles be taken in such manner as 
the chairman may direct; it may, if the chairman so 
directs, be taken at the meeting at which it is demanded. 

(b) When a poll is demanded in accordance with this 
section, in computing the majority on the poll, reference 
shall be had to the number of votes to which each member • 
is entitled by the articles of the company or under this 

Act. 


( 7 ) For the purposes of this section notice of a 
meeting shall be deemed to be duly given and the meeting 
to be duly held when the notice is given and the meeting 
held in manner provided by the articles or under this Act. 


Notes of changes. This section has been amended “on the lines of 
section 117 of the English Act, that is to say, it abolishes the necessity for the 
confirmation of a special resolution by a second general meeting, but requires 





192 


THE COMPANIES ACT, I913 


Sec. 81 days' notice to be given of the meeting at which the special resolution is 

"' passed."— Notes on Clauses. 

Re: sub-section {2). It has been substituted for the following sub-section 
(2) of the existing Act by section 35 {«) of the Amending Act of 1936: — 

[(2) A resolution shall be a special resolution when it has been— 

(а) passed in manner required for the passing of an extraordinary resolu¬ 

tion ; and 

(б) confirmed by a majority of such members entitled to vote as are 

present in person or by proxy (where proxies are allowed) at a 
subsequent general meeting of which notice has been duly given, 
and held after an interval of not less than fourteen days, nor more 
than one month, from the date of the first meeting.] 

Re: sub-section (3). The words in italics have been substituted for the 
words "is submitted to be passed or a special resolution is submitted to be 
passed or confirmed," by the section 35 (h) of the Amending Act of 1936. 

Re: subsection (4). The words in italics have been substituted for the 
words "is submitted to be passed or a special resolution is submitted to be 
passed or confirmed" by section 35 (h) of the Amending Act of 1936. The 
following words after "a poll may be demanded" in sub-section (4) have been 
omitted by section 35 (r) of the Amending Act of 1936 ; "by three persons 
for the time being entitled according to the articles to vote, unless the articles 
of the company require a demand by such number of such persons, not in any 
case exceeding five, as may be specified in the articles.” 

Re: stih-section (rt). The words in italics have been added at the end by 
section 35 (d) of the Amending Act of 1936. 

Re: subsection (7). The words in italics have been added at the end by 
.section 35 (d) of the Amending Act of 1936. 


What is an 
extra¬ 
ordinary 
resolution. 


Notice 
must 
mention 
tiiat the 
resolution 
is to I'C 
passed as 
an extr.i- * 
ordinary 
resolution. 


This section defines what extraordinary and special resolutions are. 

Under sub-section (i) a resolution shall be deemed to be an extra¬ 
ordinary resolution when it has been passed by a majority of not less 
than .}ths of the members present in person or by proxy. 

The resolution in order to be an extra-ordinary resolution must be 
one pas.sed at a meeting which is convened by a notice in which it is 
specially mentioned that the resolution is intended to be passed as an 
(‘xtra-ordinary resolution. See MacConnell v. Prill & Co., (1916) 
2 Ch. 57. Tlie omission however, to mention the fact that the resolu¬ 
tion is intended to be passed as an extraordinary resolution is merely 
an irregularity and ma}' be waived by all the shareholders. See In 
re Ox^tcr Motor Co.. Lid.. (1921) 3 K.B. 32. The meeting must be 
duly (onvened and held in accordance with the section and the articles 
of the company and there must be a proper quorum present at the 
meeting. See In re Canadian Fuel Co,. (1875) W.N. 6. It is not 
necessary at such a meeting to have the votes taken by poll. A 

numerical majority will be sufficient unless a poll is demanded. See 
In re Horbury Bridge etc. Co., ii Ch. D. 109. 

Sub-section (2) defines a special resolution. In this matter there 

is a noted difference between the old provisions in the Act and the new 
provisions. 
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Under the old provisions, in order that a resolution might be a Sec. 81 

special resolution it had to be passed first as an extra-ordinary resolution-^- 

and then confirmed in a subsequent meeting called at an interval of not what ‘ 
less than 14 days. The necessity of holding a second meeting has now special'^ 
been done away with and the only difference in the procedure between 
an extra-ordinary and a special resolution under the existing Act is that 
in the case of a special resolution not less than 3 weeks’ notice must be 
given—while in the case of an extraordinary resolution a fortnight’s Second 
notice is sufficient. As in the case of an extra-ordinary resolution the 
notice must mention that the resolution will be proposed as a special “^^essary. 
resolution. 

In the case of notices issued for both extra-ordinary resolutions 
and special resolutions, it is desirable that the exact terms of the 
resolutions should be set out ; but this is not essential. It will be suffi- 
cient if fair notice of the nature of the proposed resolution is given, need not 
although the exact terms are not set out. See Imperial Bank of China 
etc, V, Bank of Hindustan etc., L.R. 6 Eq. 91. 

Where the notice is imperfect in any sense the Court is not entitled 
to make any guess as to whether the imperfection in the notice was 
responsible for the absence of any member from the meeting ; the resolu- Resolution 
tions passed must be treated as iin-alid. See Tiesseti v. Henderson, j^notke is 
(1899) I Ch. 861, and Teede (S' Hishop Ltd., 84 L.T. 561. imperfect. 

The proviso gives liberty to all the members of the company—should 

they agree to do so to reduce the period of notice to be given in 

respect of a meeting where a special resolution is to be passed. This 

recognises the principle of the decision in the case of In re Express 

Engineering Works, Ltd., (1920) i Ch. 466, in which it was held that 

if all the members of the company met and agreed to a particular Notice 

course of action it is immaterial that the meeting was not properly shortened 
convened. with 

For Forms of Notices, see vol. II. conse^^of^ 

Sub-section (3) merely incorporates the well-known rule that in the 
first instance every matter must be decided by show of hands, and the Matters 
declaration by the chairman of the result on the show of hands will be jecMed 
conclusive unless a poll is demanded. first on 

Sub-section (4) merely repeats the right to demand polls at meet- hands' 
mgs. In the event of a poll being demanded the provisions of section 79 
sub-section (i) clause (c) as to the persons competent to demand a poll 
must be complied with. 

Sub-section (5) merely enacts that it is within the discretion of the 
chairman to direct that the poll may be taken at the meeting at which When 
it is demanded, or may be taken on a future date to be fixed by him. 

The poll has however, got to be taken in the manner provided in the taken. 

articles. 

Sub-section (7) deals with the question of notices to be given of 
such meetings. Having regard to the inclusion of clauses 112 to 116 
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in Table "A” to the articles of association of every company the 
provisions laid down in these clauses will have to be complied with. 


82 . (i) A copy of every special and extraordinary 

resolution shall, within fifteen days from the passing there- 
Registra.ion and copies of, bc printed or typewritten and duly 

of special and extra- C 6 TttJlCd tifluCf trlC Of Ufl 

ordinary resolutions. officcr of the company and filed with 

the registrar who shall record the same. 

(2) Where articles have been registered a copy of 
every special resolution for the time being in force shall 
be embodied in or annexed to every copy of the articles 
issued after the date of the resolution. 

(j) Where articles have not been registered a copy 
of every special resolution shall "be forwarded in print to 
any member at his request, on payment of one rupee or 
such less sum as the company may direct. 

(4) If a company makes default in so filing with the 
registrar a copy of a special or e.xtraordinar}^ resolution, 
it shall be liable to a fine not exceeding twenty rupees for 
every day during which the default continues. 

(5) If a company makes default in embodying in or 
annexing to a cop3^ of its articles or in forwarding in print 
to a member when required by this section a copy of a 
special resolution, it shall be liable to a fine not exceeding 
ten rupees for each copy in respect of which default is 
made. 

(b) Everj' officer of a company who knowingly arid 
wilfully' authorises or permits auN' default by the company 
in compl^’ing with the requirements of this section shall 
be liable to the like penalty as is imposed by this section 
on the company for that default. 


Notes of changes. In suit-section (1) of the section the words "the passing 
thereof have been sultstituted for the wortls "the conlirmation of the special 
resolution or from the passing of the extraordinary resolution, as the case may 
be, and the words "and duly certilietl uiuler the signature of an ofticer of the 
company" have i>een inserted after the word "typewritten." by section 36 of 
the .\inencling Act of 1936. 

I he object of this amendment is to secure the correcbiess of the records 
preserved in the registrar’s olTice ."—Notes on Clauses, 

1 he first change inserts a consetpiential change in the Act necessitated by 
the abolition of confirmation of extraordinary resolutions. The word "principal'* 
has been omitted before "ollicer" as unnecessary and not in accord with the 
phraseology of tlie Act."—/?e/ri)r/ of the Select Committee, 


I'his section imposes the liability on every company to file with 
the Registrar within 15 days from the passing thereof, a copy of.every 
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special and extra-ordinary resolution passed by a company. By the Sec. 82 
Amending Act of 1936, printed or typewritten copies duly certified by 
an officer of the company has got to be sent to the Registrar. The 
provision for a certificate has been made in order to put beyond doubt 
the authenticity and correctness of the copy sent. 

By sub-section (2) a copy of every special resolution passed by 
the company has got to be embodied in or annexed to the articles so 
that every copy issued thereafter will have a copy annexed thereto. 

Sub-section (3) really deals with cases of companies which have no 
special articles of their own and which are governed by table "A”. 

In their cases every member is entitled on payment of a sum of Re. i 


to a copy of every special resolution. 

Sub-section (4), (5) & (6): These sub-sections enact the penalty for 
default in carrying out the provisions in the Act regarding the filing of filing 
copies of special and extra-ordinary resolutions with the Registrar, the pesoTutions 
annexing of copies of the resolutions to the articles, and the supply 


of copies of special resolutions to members. 


83 . (j) Every company shall cause minutes of all 


Minutes of proceedings 
of general meetings and 
of its directors. 


proceedings of general meetings and 
of its directors to be entered in books 
kept for that purpose. 


(2) Any such minute, if purporting to be signed by 
the chairman of the meeting at which the proceedings 
were had, or by the chairman of the next succeeding 
meeting, shall be evidence of the proceedings. 

(j) Until the contrary is proved, every general 
meeting of the company or meeting of directors in respect 
of the proceedings whereof minutes have been so made 
shall be deemed to have been duly called and held, and 
all proceedings had thereat to have been duly had, and 
all appointments of directors or liquidators shall be 
deemed to be valid. 


(4) The books containing the minutes of proceedings 
of any general meeting of a company held after the com¬ 
mencement of the Indian Companies {Amendment) Act, 
1936, shall he kept at the registered office of the company 
and shall during business hours {subject to such reason¬ 
able restrictions as the company may by its articles or in 
general meeting impose so that no less than two hours in 
each day be allowed for inspection) be open to the 
inspection of any member without charge. 

(5) Any member shall at any time after seven days 
from the nieeting be entitled to be furnished within seven 
days after he has made a request in that behalf to the 
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Sec. 83 company xmtJi a copy of any minutes referred to in sub¬ 
section {4} at a charge not exceeding six annas for every 
hundred words, 

(6) If any inspection required under sub-section {4) 
of this section is refused or if any copy required under 
sub-section (5) of this section is not furnished within the 
time specified in sub-section (5) the company and every 
officer of the company who is knowingly and wilfully in 
default shall be liable in respect of each offence to a fine 
not exceeding twenty-five rupees and to a further fine to 
twenty-five rupees for every day during which the default 
continues. 

(7) In the case of any such refusal or default, the 
Court may by order compel an immediate inspection of 
the books in respect of all proceedings of general meetings 
or direct that the copies required shall be sent to the 
persons requiring them. 

Notes of changes. The sub-sections (3). (6) and (7) have been added 
by section 37 of the Amending Act of 3936. 

The amendment "follows section 121 of' the English Act."— Nofes on 
Clauses. 

In new sub-section (4) we have allowed a period of seven days from the 
meeting for the preparation of the minutes, as we understand this task is 
sometimes entrusted to solicitors or others and is not always completed w'ithout 
some i\e]a.y/‘—nepori of the Select Committee. 


Chairman 
is to sign 
minutes of 
proceetlings 
of previous 
meeting. 


Signed 
minut( s 
are to be 
presu med 
to lie 
correct. 


This section contains the provisions for the keeping of regular 
minutes of proceedings of (a) general meetings and {b) meetings of the 
board of directors of companies. 

Under sub-section (i) the duty is cast upon the company to keep 
minute-books in which the proceedings of the general meetings of 
share holders as also of the meetings of the directors are to be recorded. 

Py sub-section {2) the chairman of a meeting either of the share¬ 
holders or the board of directors is empowered to sign the minutes of 
the piocccdings of the meeting over which he is presiding as also the 
minutes of tlie proceedings of the previous meeting. 

Ai>art from the authority given under sub-section (2) to the chair¬ 
man of a meeting to sign the proceedings of the previous meeting such 
a right has been held to have been given by the Common law. See 

Miles V. Bough, 3 Q.B. 845 ; Sheffield Railway Co., v. Woodcock, 
7 M. & W. 574. 

This sub-section also provides that any minutes if purported to be 
signed by the chairman of the meeting to which the proceedings relate, 
or by the chairman of the next meeting shall be prima facie evidence 
of the proceedings. If so signed there is also a prima facie presump¬ 
tion of correctness. In re Indian Zoedone Co., 26 Ch.D. 70. 
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The language of the section itself shows however, that the signed Sec. 
minutes are neither conclusive evidence of the proceedings, nor are they ^ 
conclusive on the question of the accuracy or regularity of the state¬ 
ments therein contained. Betts & Co. v. MacNaghten, (1910) i Ch. 

430. Although the absence of a resolution from the minute book would 
pnma facie raise a presumption that no such resolution was passed it is 
still open to any party challenging the correctness of the minute book 
by independent evidence to show that other resolutions were passed. In 
re Fireproof Doors, Ltd., (1916) 2 Ch, 142 ; In re Great Northern Salt 
& Chemical Works Co., 44 Ch.D. 472. KnighVs case, 2 Ch. App. 321. 

Sub-section (3) provides that in the case of proceedings of 
the meetings of the company or of the directors, when the minutes 
have been duly recorded in the books kept for the purpose, the 
minutes raise a prima facie presumption which may be rebutted b}^ 
other evidence. See In re TothilVs Case, i Ch. App. 85 ; In re Im~ 
perial Land Credit Corporation, 16 W,R. 1191. The presumption 
raised is that the meeting was duly called and held. Where in such 
meetings directors or liquidators are appointed, the sub-section provides 
that their appointment shall be deemed to be valid. 

Sub-section (4) makes it incumbent upon the company to 

keep the minute book containing the minutes of the proceedings of 

general meetings of a company at the registered office and to keep it 

open to the inspection of members without charge during business 

hours. Power is given to the companies by their articles or by any 

resolution to be passed in a general meeting to impose reasonable 

restrictions regarding the mode and the hours of inspection, subject 

however to the provision that at least two hours’ inspection must be 

allowed every day to any member desiring to inspect such minute 
books. 

Sub-section (5) gives the right to any member to requisition 
the supply of a copy of the minutes of proceedings of any general 
meeting of a company, and imposes an obligation upon the 
company to supply such copies provided a charge of not exceeding 
six annas per one hundred words is paid by the applicant. The only 
restriction imposed by this section on members is, that they cannot 
make such a requisition before 7 days from the date of a meeting. 

This respite has been provided for by the Legislature with the object 
of enabling the company to haye their minutes properly recorded. 

Sub-section (6) imposes a penalty upon every officer of the com¬ 
pany who is knowingly and wilfully responsible for non-supply of a 
copy to a member asking for the same. 

Sub-section (7) gives the Court a right, on an application by a 
member who cannot obtain inspection or a copy, to give such directions 
as may be necessary regarding inspection or the supply of copies. 
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Sec, 83 A 


Directors obligatory. 


83 A. (j) Every company shall 

have at least three directors, 

(2) This section shall not apply to a private company, 
except a private company being a subsidiary company of 
a public company. 


Notes of changes. Re\ sub-section (z). It has been substituted for the 
following sub-section (i) of the existing Act by section 38 (a) of the Amending 
Act of 193b: 

[(/) Every company registered after the commencement of this Act shall 
have at least two directors.] 

The amendment “increases the minimum number of directors of a com¬ 
pany.”— i^otes on Clauses. 

Re: sub-section (2). The words in italics have been added at the end by 
section 38 (b) of the Amending Act of 1936. 

“The change made gives eflect to our decision that private companies 
whicli are subsidiaries of puldic companies should not enjoy the exemption 
accorded to private companies by certain provisions of the Act e.g.. this section 
83A, and sections 86D. 87C, 87D. 91B (3), 91D, and sub-sections 144 (1) and 
144 ( 5 )- ’ — Report of the Select Cowwittee. 

This section has been completely redrafted by the Amending Act 
of 1936. 

Under the Old Act of 1892 it was not necessary to have any 
directors at all. Bulwaya Markets & Co., (1907) 2 Ch. 458. By 
the Act of 1913 as originally framed the law was not changed, but in 
1914, by the Amending Act XI of 1914 every public company was 
required to have at least two directors. The law as to private com¬ 
panies remained unchanged. 

By the new amendment, the entire law appears to have been 
changed— 

(fl) Public companies and private companies which are 
subsidiaiy to public companies must have 3 directors. 

{b) As to private companies it is doubtful as to whether in 
view of the combined operation of Sec. 17 (2) (under which 
clause 71 of Table A has been made compulsorily applicable to 
all companie.s) and this section, the result is to make it compulsory 
for private companies to have directors, though not necessarily 
three directors. 

In some articles there is a pro\'ision that the first directors shall 
be appointed by the subscribers of the Memorandum. Where such 
a clause exists the subscribers have got to meet and appoint the first 
directors. At least a majority of them must be present. See In re 
London and Southern Countries Freehold Land Co., 31 Ch.D. 223. 
A meeting of the subscribers may be avoided if the subscribers agree 
unanimously in writing to the appointment. See In re Great Northern 
Salt etc. Co., 44 Ch.D. 472. 
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83 B. (i) In default of and subject to any regula- Sec. 83 B 
Appointment of direc- tfons lu the ai'ticles of a coiupany 

other than a private company— 

(i) the subscribers of the memorandum shall be 

deemed to be the directors of the company’ 
until the first directors shall have been 
appointed; 

(n‘) the directors of the company shall be appointed 

by the members in general meeting; and 
(in) any casual vacancj^ occurring among the 

directors may be filled up by the directors, 
but the person so appointed shall be subject 
to retirement at the same time as if he had 
become a director on the day on which the 
director in whose place he is appointed was 
last appointed a director. 

(2) Notwithstanding anything contained in the 
articles of a company other than a. private company not 
less than two-thirds of the whole number of directors shall 
be persons ivhose period of office is liable to determination 
at any tirne by retirement of directors in rotation : 

Provided that nothing herein contained shall apply 
to a cornpany incorporated before the commencement of 
the Indian Companies (Amendment) Act. 1936, where by 
virtue of the articles of the company the number of 
directors whose period of office is liable to determination 
at any time by retirement of directors in rotation falls 
below the two-thirds proportion mentioned in this section. 


Notes of changes. Section 83B has been renumbered as sub-section (i) of 
that section and the sub-section (2) has been added by section 39 of the 
Amending Act of 1936. 

The present sub-section (2) represents an amendment which was carried 
m the Assembly—and by which the House deleted the clause in the original 
Bill as altered by the Select Committee, whereby not more than one-third 
of the total number of directors could be nominated or appointed by managing 
agents, and at least one-third would have to be elected by shareholders. 

It is doubtful as to whether this amendment which aimed at making it 
compulsory for two-thirds of the total number of directors being elected bv 
shareholders, has achieved that end. 

It is to remove part of this doubt that the House later on adopted an 
amendment which is now Sec. 87I of the Act. 


This section has been partly redrafted by the Amending Act of 
1936* Sub-section (2) of this section is a new addition. 

Sub-clause (i) deals with the question of appointment of directors 
and provides that in the absence of specific provisions to the Direc- 
contrary the subscribers of the Memorandum are to be treated as the 
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Sec. 83 B 


Who can ) 
a ppointed 
to fill up 
a casual 
vacancy. 


How 
directors 
are to he 
appointed. 


Casual 

vacancv. 


I<lea 
under- 
Iviiif' the 
seel inn, 


directors until the appointment of first directors. It is usual to appoint 
the first directors by the articles, and where that is done the persons so 
named become the first directors on formation of the company but 
jc where there is no such provision sub-clause (f) of this section comes 
into operation. In filling up a casual vacancy the directors may 
appoint an^^ person they like and the Courts will not interfere with 
the exercise of a discretion on the part of the directors. Lambert v. 
Ncuchaiel A^lyhalte Co., (1882) 3 W.R, 913. 

Sub-clause (n) of sub-section (i) la3^s down that in the absence of 
specific pro\ isions to the contrary the directors of a company are to be 
appointed b\^ the members in a general meeting. The right of nomina¬ 
tion of some of the directors ma^' however be provided for in the 
articles. 

Sub-clause [Hi) of sub-section (i) deals with the filling up of casual 
vacancies. As to what a casual vacancy is, see Munster v. Cammell 
Co., 21 Ch.D. 183 : York Tramioays Co. v. Willows, 8 Q.B.D. 694, 
where the word “casual vacancy'” has been interpreted to mean any 
vacanc}^ arising otherwise than b}^ retirement in usual course and in¬ 
cludes vacancies caused b\' death, resignation or bankruptC3^ A casual 
vacancv in the Board of Directors is usuall3^ filled up b3' the remaining 
directors. For the purpose of filling up a casual vacancy there must 
be a proper quorum. See NeiohaveJi Local Board v. Newhaven 
School Board, 30 Ch.D. 350. 

A person appointed to fill up a casual vacanc3^ holds office for the 
unexpired term of the director in whose place he is appointed. 

Sub-section (2) was obviousl3’ inserted for the purpose of 
safeguarding the interest of the shareholders. The idea underlying 
tliis sub-section ajjpears to be that at least 2/3rds of the Board 
of Diri'ctors .should be elected b3^ the shareholders. It is doubtful 
however if tlie section has served the purpose which it was intended 
to ser\T. This sub-section itself mereh^ la3’s down as to how many 
of the total number of directors are liable to retire by rotation. It 
prf)\ id( s that as a general rule, in eveiy compan3' other than a private 
compan3' or a companx' incorporated prior to the Amending Act of 
1936, in which under the Articles there are provisions for the appoint¬ 
ment of special directors by persons other than shareholders e.g, 
directors to be nominated by debenture-holders or local bodies or the 
Local CiON ernment, at least two-thirds of the total number of the directors 
sliall b{‘ ptTsons wlio will be liable to retire by rotation. This un¬ 
doubtedly limits the number or proportion of the directors who are 
not liable to retirement b3' rotation, but does it ser\x the purpose of 
providing thatdhe remaining two-thirds must be elected b3' the share- 
holders? The answer in our view is no. To take a hypothetical case— 
let 11s take that in a compan3^ the Board of Directors consists of say 
9 Directors, and the Articles provide that of the 9, 8 are to be appointed 
by the Managing Agents. 2 by the Debenture-holders and i by the 
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Local Government and that those who are appointed by the Managing Sec. 83 B 
Agents are not liable to retire by rotation. The question is, under the 
Act as amended, is it clear that the remaining six must be elected by 
the shareholders? 

Under clause 78—one-third of the total number of directors are to 
retire every year. Therefore to apply this to our case, 3 directors must 
retire. Now leaving out the Managing Agents' nominees, because they 
are not liable to retire by rotation let us take it one of the nominees 
of the Debenture-holders or the representative of the Local Government 
or of the general directors become liable under clause 79 of Table A 
to retirement. 

The Act nowhere provides that the persons to be appointed in their 
place are to be filled up by the shareholders. On the contrary it would 
appear that in such a case the places of the retiring directors are to be 
filled up as to one by the Local Government, as to another by 
the debenture-holders and as to the remaining one by the shareholders. 

It therefore appears that having regard to the fact that no amendment 
has been made which has the result of making it compulsory for the 
places of retiring directors to be henceforth filled up by the share¬ 
holders only, the object with which this sub-section was introduced 
has failed. 


84 . (j) A person shall not be capable of being 

appointed director of a company by the articles, and shall 

Restrictions on ap- be named as a director or pro- 

pointmcnt or advertise- poscd dircctor of a Company in any 
ment of directors. pcospcctus issucd bv oc on bchalf of 

the company or in relation to any intended company or 
in any statement in lieu of prospectus filed b3^ or on behalf 
of a company, unless, before the registration of the articles 
or the publication of the prospectus, or the filing of the 
statement in lieu of prospectus, as the case may be, he 
has, by himself or by his agent authorised in writing— 


(?) signed and filed with the registrar a consent in 

writing to act as such director; and 
(m) save in the case of companies not having a 

share capital either signed the memorandum 
for a number of shares not less than his 
qualification (if any), or taken from the com¬ 
pany and paid or agreed to pay for his 
qualification shares, or signed and filed with 
the registrar a contract in writing to take 
from the company and pay for his qualifica¬ 
tion shares (if any), or made and filed with 
the registrar an affidavit to the effect that a, 
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number of shares, not less than his quali¬ 
fication (if any), are registered in his name. 
the application for registration of the 
memorandum and articles, if any, of a company the 
applicant shall file with the registrar a list of the persons 
who have consented to be directors of the company, and, 
if this list contains the name of any person who has not 
so consented, the applicant shall be liable to a fine not 
exceeding five hundred rupees. 

(3) This section shall not apply to a private companj^ 
or a com.pany which was a private company before 
becoming a public company nor to a prospectus issued 
by or on behalf of a company after the expiration of one 
year from the date at which the company is entitled to 
commence business. 
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(2) On 


Notes of changes. Re: subsection (/). In clause (ii) the word ‘companies' 
has been substituted for the words “a company limited by guarantee and,” 
and the words in italics have been added after the brackets and words “if 
any" where they occur for the first and second times, by section 40 (rt) of the 
Amending Act of 1936. 

The first “amendment slightly widens the application of the section.”— 
Notes on Clauses. 

The other two changes “brings the provisions of section 84 (i) into accord 
with section i.jo (i) of the English Act."—Report of the Select Cotnmittee. 

Re: suh-seciion (2) The words “if any” have been added after the word 
articles by section (b) of the Amending Act of 1936. This amendment 

makes it apjilicable to companies which have no separate articles of associa¬ 
tion of their own but adopt Table A.”— Notes on Clauses. 

Re: subsection (3). The words in italics have been added after the words, 
private company by section .^o (c) of the Amending Act of 1936. This 
amendment renders it inapplicalde to companies which began as private 
companies,”— Notes on Clauses. 


1 his section lays down the provisions which every person who is 
appointed or is intended to be appointed as a director, must comply 
wilh, Ijcforc he can be appointed as a director or his name can be given 
out as a director in a prospectus or a statement in lieu of prospectus. 
Ihese pro\isions are: — 

(c/) Signing and filing with the Registrar a consent in writing to 
act as director. 

(^) Signed the Memorandum for a number of shares equal to 
qtialificalion shares, or 

(c) Taken from the company and paid or agreed to pay for 
his qualification shares, or 

(d) Signed a contract in writing to take the shares from the 
company and pay for them, or 

(e) Made or filed an affidavit with the Registrar to the effect 
that the necessary number of shares are registered in his name. 
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The object is reallj^ to see that persons acting as directors do not Sec. 84 
evade their liability to acquire and pay for the qualification shares. 

Sub-section (2) is really out of place. It is one of the conditions 
to be fulfilled by a company when it applies for registration of the 
Memorandum and Articles of Association. It makes it necessary for 
every company which has directors to file with the Registrar a list of 
the persons who have consented to act as directors. 

Sub-section (3) provides that the provisions of this section do not 
apply to a private company or a company which was originally a 
private company but has been converted into a public company nor 
do they apply to a prospectus issued by or on behalf of the company 
after the expiration of one year from the date at which the company 
is entitled to commence business. 

85 . (j) Without prejudice to the restrictions im¬ 

posed by section 84, it shall be the duty of every director 
Qualification of direc- who is by thc articlcs required to hold 

^ specified share qualification, and 
who is not already qualified, to obtain his qualification 
within two months after his appointment, or such shorter 
time as may be fixed by the articles. 

(2) If, after the expiration of the said period or 
shorter time, any unqualified person acts as a director of 
the company, he shall be liable to a fine not exceeding 
fifty rupees for every day between the expiration of the 
said period or shorter time and the last day on which it is 
proved that he acted as a director. 

Notes of changes. Sub-section (2) of the existing section has been omitted 

and sub-section (3) of the section has been re-numbered as sub-section (2) by 

section 41 of the Amending Act of 1936. The sub-section (2) so omitted ran 
as follows: — 

(2) The office of director of a company shall be vacated if the director 
does not, within two months from the date of his appointment, or within 
such shorter time as may be fixed by the articles, obtain his qualification, or 
if after the expiration of such period or shorter time he ceases at any time to 
hold his qualification ; and a person vacating office under this section shall 

be incapable being re-appointed director of the company until he has obtained 
his qualification. 

This sub-section (2) has been omitted on the recommendation of the Select 
Committee who have inserted the provisions therein contained in clause ('a) of 
the new section 861 . 

The Articles of Association of a company usually fix the number 
of shares which every director must hold in order to qualify 
himself to act as a Director. The shares so fixed by the Articles of 
Association are usually known as the qualification shares. The idea Qu^iifica 
of having a qualification share is to ensure that a Director should have tion shares, 
some personal stake in the company and should accordingly take 
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interest in its management. See Archer's case, (1892) i Ch. 322 at 
P- 337 - Where the Articles are silent no provision as to qualification 
can be made by a mere resolution of tlie directors. De Ruvigne's case, 

5 Ch.D. 306 at 321. So far as the Act is concerned, it is silent on the 
question as to whether directors are to hold any shares at all. It leaves 
the question to the company to make provisions if necessary, in its 
Articles of Association. It is perfectly legal however for any company 
to have no qualification clause as the law does not require that 
a director should have any interest in the company which he manages, 
and there are many companies, in the Articles of which, there is no 
provision as regards the acquisition of qualifications by the directors. 

Where the Articles of Association provide that no person shall 
be eligible as a director unless he holds a specified number of shares, 
the holding of the shares becomes a condition precedent and no. person 
who is at the date of the appointment as Director not the registered holder 
of the requisite number of shares is competent to act and even if he is 
elected the election is void. Jenner's case, 7 Ch.D. 132, Barber's 
case. 5 Ch.D. 963. 

Except where the Articles are so framed the qualification shares 
must be acquired by the person acting as director within two months. 

Prior to the Act of 1913, it was incumbent on a director where no 
time was fixed by the Articles, to acquire his qualification shares within 
a reasonable time. Exparte Lord Inchiqnin, (1891) 3 Ch. 28 ; Brown's 
case, L.R. 9 Ch. App. 102. 

Before the Act of 1913 came into force, a director who did not 
acquire his qualification shares within a reasonable time could be placed 
on the register of members in respect of the shares sufficient to qualify 
him, and that too even without obtaining his consent. In such cases 
he could not repudiate his liability to pay for the shares. See Molineanx 
V, London, B. & M, Insurance Co.. (1902) 2 K.B. 589 and Brown's 
case, L.R. 9 Ch. App. 102. 

All that was necessary was that the director in question should be 
allotted the necessary number of shares before resignation and winding 
up. See Hutchins 07 v s case. (1895) i Ch. 266 and Exparte CammelU 
(1894) 2 Ch. 392. 

After the introduction of the provision of vacating the office by 
the Act of 1913 these decisions however have ceased to be applicable. 
Under the present Act as soon as the period of two months is over the 
Director automatical!}^ vacates his office and accordingly there is no 
further duty on him to take up the qualification shares. It is however 
still open to the company by proper Articles of Association to provide 
that a Director who does not acquire his qualification shares within 
the period of two months shall be deemed to have agreed to take them 
from the company. In such a case his liability will not cease although 
under the provisions of the Act he ceases to be a director. 
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His liability to take the shares cannot be avoided even if he has 
not actually acted as a director. See Isaac's case, (1892) 2 Ch. 158 ; 
In re Hereynia Copper Co., (1894) 2 Ch. 403. Even when there is 
such a provision the Director would evade liability if before the expiry 
of 2 months he resigned his office. 

This section changes the law in the matter of the time within 
which the qualification shares of the directors are to be acquired—and 
while leaving the fixing of the qualification to the Articles of Associa¬ 
tion provides that the qualification shares must be obtained within two 
months or within such shorter time as may be fixed by the Articles. 
The original sub-section (2) is now clause (a) of section 86 I. 

-The provision as to the holding of qualification shares will be 
satisfied if the Director in question be a joint holder along with 
others of the requisite number of shares. See in this connection, In re 
Glory Paper Mills Co., (1894) 3 Ch. 473 ; Grundy v. Briggs, (1910) 

1 Ch, 444 ; Dunster's case, (1894) 3 Ch. 473 at 480. 

Having regard to the wording of the section however, it is open 
to a person acting as Director to have his name recorded in the register 
in respect of shares which he holds as Trustee, unless the Articles 
provide that he must hold the shares in his own rights. See Bain- 
bridge V. Smith, 41 Ch.D. 462 ; Copper y. Griffin, (1892) i Q.B. 740 ; 
Howard v. Sadler, (1893) I Q.B. i ; Sutton v. English & Colonial 
Produce Co., (1902) 2 Ch. 502. 

It is not necessary that in satisfaction of the qualification share 
clause the Director in question should acquire the qualification shares 
from the Company unless the articles expressl^^ provide for this. It is 
sufficient if he obtains it from the market or by transfer from any other 
shareholder. Hamley's case, 5 Ch.D. 705 ; Brett's case, 25 Ch.D. 283 ; 
Molineaux v. London, B. & M. Insurance Co., (1902) 2 K.B. 589 and 
Brown's case, L.R. 9 Ch. Appl. 102. 

A person who acts as a Director but who, in order to avoid acquir¬ 
ing qualification shares accepts them as a gift from the Promoters or 
Vendors has been held to be guilty of gross breach of trust. Carling s 
cases, I Ch.D, ly ; De Ruvigne's case, 5 Ch.D. 306 ; Boston Deep 
Sea Co., V. Ansell, 39 Ch. D. 339. In re Carriage Co-operative Supply 
Association, 27 Ch.D. 322 ; but he would none the less be deemed to 
be duly qualified to act as a Director. See In re Innes S Co., (1903) 

2 Ch. 254, and all that the compan^^ can do would be to compel him 
to give up the shares and to account for their value, Weston's case, 
10 Ch.D, 579. /w re Postage Stamp etc. Co., (1892) 3 Ch. 566. 

The fact that a director has got to acquire qualification shares 
does not prevent him from transferring or mortgaging his qualification 
shares and so long as his name is on the register as the holder 
of the said shares he does not seem to be disqualified although he may 
have actually parted with the shares and executed a blank transfer in 
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respect thereof. Exparte v. Liitledale, 6 De G. M. & G. 714 at 728 ; 
Gumming v. Prescott, 2 Y. & C. (Ex.) 488. 

Sub-section (2) of this section imposes a penalty on a director who 
does not acquire the qualification shares within the period provided in 
sub-section (i) and continues to act as a director of the company. 
Prior to 1913 and under the old Act the only liability which such a 
director incurred was the liability to pay damages. See Coventry 6* 
Dixon s case, 14 Ch.D. 660. 

Having regard to the provisions of Sec. 86 I (a), a person pur¬ 
porting to continue to act as a Director after two months is in effect 
not a Director at all. All acts however done by the Director before 

the two months run out will be valid. In re International Cable Co,, 
66 L.T. 253. 

A person whose office is vacated by reason of his not having 
acquired the qualification shares in time is incapable of being re¬ 
appointed as a Director unless he has obtained his qualification shares 
by reason of the provisions of Section 141, sub-section (4) of 
the English Companies Act. There is however no such clause in the 
Indian Act and prima jade there is nothing to prevent a person who 
has vacated his office by reason of his not having obtained the qualifica¬ 
tion shares from offering himself for re-appointment on the usual 
conditions as to acquiring qualification shares within two months. 


86 . The acts of a director shall be valid notwith¬ 
standing an3^ defect that mB.y afterwards be discovered in 
Validity of acts of his appointment or qualification: 
irectors. Piovidcd that nothing in this section 

shall be deeined to give validity to acts done bv a director 

after the appointment of such director has been shown to 
be invalid. 


Object ot 
section is 
to protect 
J)er.sons 
dealing 
with the 

coinj>anv. 


It prot(‘cts 
acts l)ona 
li<!e done 
wit lH)Ut 


This S('<fi(ui cnunicrati-s a beneficial rule for the protection of 

outsiders and the members of a company by providing that the 

acts of a direclor done bona fide will be treated as valid although it 

may afterwards be detected that there was some irregularity in his 
appointment or (|ualification. 

As Farwell, J., pointed out in the case of British Asbestos Co. v. 
Boyd. (tc) 03) 2 ( h. 43() at p. 445, the object of this section “is to make 
the honest acts of de facto directors as good as the honest acts of de jure 
directors. In other words this section decides that although there 
may have been some slip which has been overlooked_if it has been 
bona fide overlooked_the acts of the de facto directors are as 
good as the acts of the dc jure directors. The underlying principle is 
that commonsense requires that there shall be some provisions giving 
legal effect to acts in respect of which there is a technical informality, 
where the acts ha\’e been done in good faith and where the slip has 
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occurred^ because the parties have not had present in their minds the Sec. 86 

legal difficulties in the way of doing what they honestly thought they 

were entitled to do. knowledge 

... iruali- 

inus acting on this principle in a case where directors were ‘‘‘‘.v ,<>f 

appointed at a meeting of which 13 days' notice in place of 14 days’ 

notice w'as given, and the defect was not noticed until certain calls 

were made by the directors, it was held that the defect was cured 

under this section. Briton Medical, General and Lijv Association v. 

Jones, 61 L.T. p. 384. 

Similarly acting on this principle where a person acting as a director 
bona fide, without being validly appointed purported to sign a plaint, 
it was held this action was validated under this section. Ram Raghu- 
bir V. United Refineries Ltd., 9 Rangoon 56. 

The section would protect acts done by a person purporting to 
act bona fide as a director prior to the invalidity of his appointment or 
qualification being known. Hallows v. Fernie, L.R. 3 Ch. A. 467 at 
p. 473 ; British Asbestos Co. v. Boyd, (1902) 3 Ch. 439 ; and Murray 
V. Bush, L.R. 6 H.L. E. & Ir. Ap. 37 at p. 69, 80. But it would not 
protect acts by such a person after the invalidity is known. Tyne 
Mutual Steamship Insurance Association v. Peter Brown, 74 L.T. 
p. 285 ; and In re Bridport Old Brewery Co., L.R. 2 Ch. App. 191. 

The mere fact however that the person claiming the benefit of 
this section had notice of the existence of the facts which led to the 
disability is not sufficient to disentitle him to rely upon it if he can 
honesfly say, I was not aware of the defect and the consequences protect 
of the facts I knew. I was not aware of the disqualification which now 
exists.” Channel Collieries Trust Ltd. v. Dover etc. Light Railway, expresro?' 
Ltd., (1914) 2 Ch. at p. 512. It would be different however if the 
circumstances are such that the person claiming the benefit of the in\alidity. 
rule was put upon enquiry or had constructive notice as to the invalidity 
of the appointment or qualification. B. Liggett Ltd. v. Barclay’s Bank 
Ltd., (1928) I K.B. 48. 

86 A. (j) If any person being an undischarged 

insolvent acts as director or managing agent or manager 

Ineligibility of bank- of any compuny, he shall be liable to 
rupt to act as director. imprisonment for a term not exceed¬ 
ing two years or to a fine not exceeding one thousand 
Tupees or to both. 

(2) In this section the expression ‘company’ includes 
a company incorporated outside British India which has 
an established place of business within British India. 

Notes of changes. Sections 86A to 861 have been added by section 42 
of the Amending Act of 1936. 
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These new sections 86A to 8OI have been introduced for the control of 
directors. “Section 86A reproduces section 142 of the English Act .”—Notes 
on Clau.<i’s. 

Sub-section (i) of section 86A has been altered so as to apply only to 
directors, managing agents or managers and the word 'bankrupt’ has been 
replaced l)v the expression in u.se in this countn ,'.—Report of the Select 
CoJtnnilfee. 


This section has been introduced for the first time by the Amending 
Act of 1936. 

It enacts the principle that a person who is an undischarged 
insolvent should not act as a Director or a Managing Agent or a 
Manager of the compan3\ A man who is incapable of carrying on 
his own financial affairs satisfactorily is hardly qualified to manage 
the affairs of the company and to handle the moneys of the shareholders. 

Before the enactment of this section there was no bar in law to the 
appointment of an undischarged bankrupt as a director. Daivson v. 
African Consolidated Land & Trading Co., (1898) i Ch. 6. Since the 
enactment of this section such an appointment would no longer be 
valid. 

Any person who being an undischarged insolvent purports to act 
as a Director (^r a Managing Agent or a Manager is under this section 
liable to imprisonment for a term of two 3^ears and a fine of Rs. 1,000. 

By Sub-section (2) this provision is also made applicable to 
the case of directors of companies which are incorporated outside 
British India but which carry on business in British India. Having 
regard to the fact that such a company need not have any directors 
in British India, it is difficult however to understand as to how an 
Indian Statute can properl}' legislate regarding directors of such a 
companv wiiich is governed, as regards its own constitution by the 
laws of the land where it was incorporated. It is not quite clear 
also as to how the penalty imposed by this section can be enforced 
if in the counti}' of its origin the company has an undischarged in- 
soh'oid ns a director. This is one of the questions which the Legislature 
will undoubtedh’ atUnid to in the immediate future. 

The same obsercations apply to a Managing Agent of such 
a coinpari}’. As to a Manager it may be that this section may apply 
to a local Manager but apart from that, where there is no Manager in 
British India, this section would be meaningless. 


86 B. If in the case of any company provision is 
made by the articles or by any agreement entered into 
Assignment of office bctiocen any persou and the com¬ 
pany for empowering a director or 
manager of the company to assign his office as such to 
another person, any assignment of office made in pur¬ 
suance of the said provision shall, notwithstanding 


by directors. 
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anything to the contrary contained in the said provision^ 

be of no effect unless and until it is approved by a special 
resolution of the Company : 

Pi ovtded that the exercise by a director of a power 
to appoint an alternate or substitute director to act for 
him during an absence of not less than three months from 
the district in tvhich meetings of the directors are ordi¬ 
narily held, if done imth the approval of the board of 
di^ctors, shall not be deemed to be an assignment of 
office within the meaning of this section 

Provided always that any such alternate or sub¬ 
stitute director shall ipso facto vacate office if and when 

the appointor returns to the district in which meetings 
of the directors are ordinarily held. 

Explanation.—For the purposes of the provisos to 
this section the presidency-towns of Calcutta and Madras 
shall be deemed to be part of the 2n-Parganas and 
Chingleput districts, respectively, and the presidency- 
town of Bombay shall be deemed to be part of the 
Domhay Suburban and the Thana districts. 

Notes of changes. This section •'follons section 151 of the English Act in 
controlling the practice of directors assigning their responsibilitiL."-iVoies 
o« C/a»ses The proviso makes it clear that temporary appointments of alter- 
nate or substitute directors do not constitute an assignment of office, when 
made with the approval of the board of directors ."—of the Select 


Sec. 86B 


This IS one of the new sections introduced b3/ the Amending 
Act of 1936. Under this section no director is competent even 
if there is a provision in the Articles of Association of the company 
to that effect or even where there is an express provision in any agree- ' 
ment between him and the company, to assign his office to any other 
person, and no assignment of his office is to be valid unless it 
is approved of by a special resolution of the company. 

As Buckley points out it is difficult to say what is the meaning of 
the word "'assigns his office". A contract of service, even if such 
service consists in acting as a director, is really based upon personal 
considerations, and under the common law apart from any special 
agreement to the contrary which authorizes the party employed to 
delegate that duty, he cannot pass on the obligation to discharge such Reasons 
duty to a deputy. The reasons why such an assignment is not upheld 
were thus expressed by Collins, M. R.. in Tolhiirst v. Associated Port- 
l<ind Cement Manufacturers Ltd,, (1902) 2 K.B. 660 at 669:_ assignment. 

‘"There is, however, another class of contracts, where there 

are mutual obligations still to be enforced and where it is impossible 

to say that the whole consideration has been executed. Contracts 
27 
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of this class cannot be assigned at all in the sense of discharging 
the original contractee and creating privity or quasi privity with a 
substituted person. “You have a right", says Lord Denman, 
C. J.. in a passage cited by Gray, J., in delivering the judgment 
of the Supreme Court of the United States in the case of Arkansas 
Smelting Co. v. Belden Co., (127 U.S. 379)1 “to the benefit you 
contemplate from the character, credit, and substance of the party 
with whom you contract." Grace Humble v. Hunter, (1848) I2 
Q.B. 310. 

It would appear therefore that this section prevents even special 
agreements authorizing such assignment from being effective and 
expressly prevents any attempt by a director to transfer the rights and 
obligations attached to his office as director. 

The provisions of this section however do not affect the right of 
any director in accordance with the provisions in the Articles, to 
appoint an alternate or substitute director with the consent of his co¬ 
directors to act for him during an absence of not less than 3 months 
from the district in which the meetings of the directors are ordinarily 
held. 

The provisions as regards alternate and substitute directors are 
inserted in the Articles in order to provide for temporary vacancies. 
Instead of forcing the directors to treat it as a casual vacancy and 
filling it up as such, there are usually provisions in the Articles 
authorizing directors during their temporary absence to appoint alter¬ 
nate or substitute directors to act in their place during their absence. 

Under this section the right to appoint a substitute or alternate 
director is maintained subject to the following qualifications, viz: — 

(а) That no alternate or substitute director can be appointed 
except with the approval of the Board of Directors. 

(б) That no alternate or substitute directors can be appointed 
unless the director in question in whose place such alternate r>r 
substitute is to be appointed is likely to be absent from the district 
where the registered office of* the company is situate and where the 
meetings of the company are likely to be held, for a period of over 
3 months. 

Second pro\'iso to this section provides that an alternate or a sub¬ 
stitute director when appointed will cease to hold office as soon as the 
(iin ctor in whose place he was appointed returns to the district. 


86C, Save as provided in this section, any provi¬ 
sion, xidicthcr contained in the articles of a company or 

Avoidnnee of provi- coutract witli a company 

Mons relieving liability OY othcYimse, foY exempting anv 

of directors. J' j ^ ^ t ,1'^ 

aiYcctoY, 7nanageY or officer of the 
company or any person [lohethcr an officer of the com¬ 
pany or not) employed hy the company as auditor from 
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or indemnifying him against any liability which by virtue Sec. 86C 
of any rule of law would otherwise attach to him in 
respect of any negligence, default, breach of duty or 

breach of trust of which he may be guilty in relation to 
the company shall be void : 

Provided that — 

{a) in relation to any such provision which is in 
force at the date of the commencement oj 
the Indian Companies {Amendment) Act, 
iQSb, this section shall have effect only on 
the expiration of a period of six months 
from that date, and 

{b) nothing in this section shall operate to deprive 

ciny person of any exemption or right to be 
indemnified in respect of anything done or 
omitted to be done by him while any such 
provision was in force, and 

(c) notwithstanding anything in this section, a 

company may, in pursuance of any such 
provision as aforesaid, indemnify any such 
director, manager, officer or auditor against 
any liability incurred by him in defending 
any proceedings, whether civil or criminal, 
in which judgment is given in his favour or 
in^ which he is acquitted, or in connection 
with any application under section 281 of 
this Act in which relief is granted to him by 
the Court. 

Notes of changes. This "follows section 152 of the English Act."— Notes 
on Clauses. 

This section has been newly introduced by the Amend¬ 
ing Act of 193^ is intended for avoiding all provisions in the Articles 
or any contract of employment by which a director, manager or other 
officer of a company or any person employed by a company as auditor 
is exempted from any liability by reason of any neglect, default, breach 
of duty or breach of trust committed by him which he would have 
otherwise incurred under common law. It has been usual for companies 
to provide in the articles for indemnity clauses running more or less 
on the following lines: — 

‘'Every director, manager, auditor, secretary, and other Usual 
officer or servant of the company shall be indemnified bv the indemnity 
company against, and it shall be the duty of the directors out of 
the funds of the company to pay, all costs, losses and expenses 
which any such director, manager, auditor, secretary or other 
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officer or servant may incur or become liable to by reason of any 
contract entered into, or act or thing done, by him as such officer 
or servant, or in any way in the discharge of his duties." 

Under a clause like this a director would be entitled to claim 
indemnity from the company for anything done by him in the bona 
fide discharge of his duties. This is also the right which every servant 
has against a master or an agent would have against his principal. 
In re Famatina Development Corporation Limited, (1914) 2 Ch. 271 ; 
and Young v. Naval }Iiiitary Service Co-operative Society, (1905). i 
K.B. at p. 693/694. 


But he is not protected if there is negligence or breach of duty or 
trust. In re Cardiff Savings Bank, (1892) 2 Ch. 100 ; In re National 
Bank of Wales (1899) 2 Ch. 629 ; Dovey v. Cory, (1901) A.C, 477 ; and 
In re Brazilian Rubber Plantations and Estates, (1911) i Ch. 425. 

In some cases however, the articles purported to go further to 
provide for exemption from the consequences of gross negligence, 
wilful default, etc., and in these cases by reason of these special provi¬ 
sions they have successfully avoided all liabilities even when they were 
guilty of gross negligence, etc. See for instance, hi re Brazilian Rubber 
Plantations and Estates, (1911) i Ch. 425; and In re City Equitable Fire 
Insurance Co., (1925) i Ch. 407: where provisions in the Articles 
relieving persons from the liability of all acts except their own dis¬ 
honest}' or their wilful neglect or default were lield to be valid. 

'I'his section has been enacted with the object of getting rid of 
these decisions, and the nett result of this section is that notwith¬ 
standing- any provision to the cojitrary contained in the Articles or in 
the agreement by which a director is appointed, no director can avoid 
the conseciuences which under the common law attaches to him for 
his own neglect, default, breach of duty or breach of trust. 

The pro\ isf) to the section in effect withholds the applicat'on of this 
section to any officer, director or auditor until 6 months from after 
the new Act comes into force, and the provisions of this section do not 
therefore come into operation until the 15th of June, 1937. Sub¬ 
clause (b) of the pro\'iso keeps unaffected any right which any person 
mentioned in the section might have been entitled to in respect of 
acts dfute In' him i>rior to the New Act coming into force under a clause 
in the Articles or in llu' agreement. 


Sub-clausc* (r) of tlu' pro\ iso expressly states that notwithstanding 
the gener.d prohibition contained in the section a company may legally 
indemnif}* an\' such manager, director or managing agent against any 
liabdit}- incurnd b}- him in tlefending any proceeding, civil or criminal, 
in which judgment is gi\en in his favour, or in which he is acquitted, 
or in which he gets rehet under the provisions of section 281. 
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Loans to directors. 


86 D. (j) company shall make any loan or 86 D 

guarantee any loan made to a director of the company 

or to a firm ()f which, such director 
is a partner or to a private company 
of which such director is a director. 

(2) In the event of any contravention of sub-section 
(t) any director of the company who is a party to such 
contravention shall be punishable with fine which may 
extend to five hundred rupees, and if default is made 
in repayment of the loan or in discharging the guarantee 
shall be liable jointly and severally for the amount 
unpaid. 

(3) ^ his section shall not apply to a private company 
{except a private company tohich is the sttbsidiary com¬ 
pany of a public company) or to a banking company. 

Notes of changes. It "prohibits or limits the making of loans to directors." 

—Notes on Clauses. 

It "has been revised to forbid loans of any kiiul to a director, and pro¬ 
vision has been made for punishment of a breach of the section. This section 
has been made inapplicalde to certain classes of private companies and to 
banking companies .of the Select Coonnittee. 

This section provides an absolute prohibition against loans Absolute 
being granted by companies to any of its directors or guarantee being 
given by a company for any loan contracted by any of the directors. ^ 

The prohibition is extended to partnerships in which a director is 
a. partner, and to private companies in which such director may be a 
director. In this matter the Indian law is different from the English 
law under which loans to directors are not prohibited. 

Under sub-section (2) in the event of any loan being granted or 
any guarantee being given in contravention of the prohibition con¬ 
tained in sub-section (i), any director of the company who is a party 
to such contravention shall be punishable with fine which may extend 
to Rs. 500. Besides the imposition of a fine he will also be under 
civil liability to make good to the company the loss sustained by it in 
the event of the debtor failing to repay the loan or discharge the 
guarantee. See also Sec. 86 1 which provides for the vacation of office 
by a director for contravening the present section. 

The imposition of the liability upon directors for moneys im- Liability ol 
properly paid out is not anything new. The directors were under directors 

* ^ ^ 0XlSt€Ci 

such liability under the ordinary law even from before the enactment from 
of this section. See Leeds Estate Building and Investment Co. v. 

Shepherd, 36 Ch.D. p. 787; and Peoples Bank of N. India v. Des Raj. 

A.I.R. (1935) Lahore p. 705. 

Sub-section (3) provides the exceptions to the general rule enacted 
in sub-section (i), and under this sub-section private companies and 


214 


THE COMPANIES ACT, I913 


Sec. 86D 


banking companies are exempted from the operation of the bar created 
by sub-seciton (i). Banking companies have been exempted in yiew 
of the fact that in them' the directors are very often their best 
constituents. 


Olijcrf (jf 
S('( t ion. 


){\r rpt ions 
to the 
rulo. 


86 E. No director or firm of which such director is 
a partner or private company of which such director is 

Director not to hold u dhcctor shull wHhout the consent 
office of profit. compuny in general meeting 

hold any office of profit under the company except that 
of a managing director or manager or a legal or technical 
adviser or a banker: 

Provided that nothing herein contained shall apply 
to a director elected or appointed before the commence¬ 
ment of the Indian Companies {Amendment) Act, ig^b, 
in respect of any office of profit under the company held 
by him at the commencement of the said Act, 

Explanation,—For the purposes of this section the 
office of managing agent shall not be deemed to be an 
office of profit under the company. 

Notes of changes. This section "prevents directors from holding offices 
of profit under the company ."—Notes on Clauses. 

The words "legal or tecluiical adviser" have been substituted for 
solicitor and a proviso has been added to save from the operation of the 
section offices of profit held Uy directors electetl or appointed before the 
amending legislation comes into force ."—Report of the Select Committee. 

Ordinarily directors being in the position of agents of 
the company are not entitled to make any profits other than the 
remuneration allowed to them under the Articles. In this sense no 
director would be entitled to make any profit out of the company by 
purporting to ser\'e in any capacity other than that of a director, 
llie object underlying this section is to prevent a director from being 
placed in tlie inconsistent position of being both a master and a 
servant. It is interuh’d to prevent the directors who are acting as the 
.igents of the company from doing anything by which a director can 
(oiitumc as a director and yet accept or hold an additional office or place 
(*r profit under the company. See the observations of North, J.. in 
Asllfv V. .Vcv Tivoli Ltd., (1899) I Ch. at 155. 

On piinciplcs of coiuenience however, it becomes occasionally 
ru'cessar'.' to make an exception to this general rule, and this section 
I call V cmimeiatcs the* exceptions to the general rule restricting a 
director-fi(tm holding any office of profit under a company. According 
to this Mction except with the consent of the company in general 
meeting no director or a firm of which such director is a partner or a 
priwvtc compaiiN- of which such director is a director, will be entitled 
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to hold an}^ office of profit under the company except that of a managing Seco 86E 
director or a manager or a legal or technical adviser or a banker. 

By the proviso to the section the restrictions contained in this 
section is made inapplicable to the case of any director elected or 
appointed before the commencement of the Amending Act of iq^ 6 in . 

^ \mcnclin^ 

respect of any office of profit which he may be holding at the time of Act 
the commencement of the Amending Act. exempted. 

It is difficult to say what exactly is meant by the words “office of Meaning of 
profit/' but it is submitted that on general principles it must mean and 
should mean and include any office or place in a company under which 
a director obtains anything in the shape of remuneration other than the 
remuneration which he is entitled to as a director. 

Thus a director acting as a trustee of a debenture deed who is 
paid by the company for acting as such was held to be holding a place 
of profit under the company. See Astley v. New Tivoli Ltd., (supra). 

A director who happens to be a solicitor, however, has been held 
not to be holding any office of profit, if he is appointed to act as the 
solicitor of the company. See In re Harper's Ticket etc. Machine Ltd., 

(1912), W.N. 263. But it is doubtful if he is entitled to an exemption, 
if he does the work of the company on a fixed pay. See In re Liberator 
Permanent Benefit Building Society, 71 L.T. 406. 

The word “legal adviser" means and includes solicitors, pleaders, 
barristers and other legal advisers. 


86 F. Except with the consent of the directors, a 
director of the company, or the firm of which he is a 
Sanction of directors partner or any partner of such firm. 
necessary for certain or the private compuny of which he 

contracts. ^ member or director, shall not 

enter into any contracts for the sale, purchase or supply 
of goods and materials with the company, provided that 
nothing herein contained shall affect any such contract or 
agreement for such sale, purchase or supply entered into 
before the commencement of the Indian Companies 
{Amendment) Act, rgjd. 

This section provides that after the commencement of the Indian Restriction 
Companies Amendment Act of 1036, no director or a firm in which he ”” "Sht of 

♦ . . , „ contract. 

IS a partner or any partners of such a firm or any private company of 
which he is a member or a director shall enter into any contracts for 
sale, purchase or supply of materials to the company unless it is con¬ 
sented to by the directors. 

It is doubtful as to whether the words “consent of the directors" what 
mean that it is necessary to obtain the consent of all the directors 

• j _ n^c0sss.ry. 

inaiviaually or whether it is sufficient if the contract in question is 
sanctioned by the board of directors. The language of the 



Sec. 86F 


Restriction 
limited to 
contracts 
for sale, 
pure hase 
and sii{)ply 
of goods 
only. 


Prc\ious 
l.iw as to 

i<-ni<i\cd. 


216 THE COMPANIES ACT, 1913 

* 

section would appear to support the view, that as it is a condition 
precedent to the validity of a transaction which would otherwise be 
invalid, the words must be strictly construed, and consequently in 
order that such a contract may be entered into by a director or his 
co-partner or the firm in which he is a partner or the company in 
which he is a member or a director, the consent of all the directors 
present at the meeting of the board of directors where this contract 
comes up for consideration, must be obtained. It cannot, in our view, 
mean that the consent of ali the directors individually should be sought 
for, even if they are not present at the meeting. Compare the 
language of Sec. by F in this connection. 

The restriction however is applicable only to contracts for the sale 
and purchase or supply of goods and materials to the company. 

As to penalty for contravening this section, see Sec. 86 I. 

Under the proviso to the section any contract or agreement for 
sale, purchase or supply of goods which was entered into before the 
commencement of the Indian Companies Amendment Act of 1936, re¬ 
mains iinaftected. 


86 G. (z) The contpajiy may by extraordinary 

resolution remove any director, lohose period of office is 

Removal of directors. determination at any time by 

retirement of directors in rotation, 
before the expiration of his period of office and may by 
ordinary resolution appoint another person in his stead. 
The person so appointed shall he subject to retirement 
at the same time as if he had become a director on the day 
on lohirh the director in lohose place he is appointed was 
last elected director, A director so removed shall not be 
rc-appoxnted a director by the board of directors. 

(-?) 1 his section shall not apply to directors elected or 
(ihpoinled before the commencement of the Indian Com¬ 
panies {Amendment) Act, tq^6 . 


Previous to the en ictment of this section, it was held that directors 
of a company (ouUl n<il be removed during their term of office as 
h.vecl 1>\' tl;e articles, by the shareholders, unless there was a specific 
pio\’ision in l):e Articles enabling the shareholders to do so. See 
Inihcnal IfyfU-nf>a(hic IIotM Co. v. Hampsion, (1883) 23 Ch. D. i; and 

lh(r,,-)h' v. / a 1 C'h. D. i. 

In (ase.^ wlif-re tliere was no pro\’;sion in the articles this involved 
d \ eiy gu al ein nitons procedure by which it was necessary first of all 
to amend the a^tiele^ by pro\:ding for such a power, and then to 
arrange hu tin- e.xeitise ol the |)ower. As to whether special resolu- 
l't)iis ov extraordinary resolutions would suffice, the matter would be 
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governed by what the articles provide. Thus where the articles pro¬ 
vided that directors could not be removed except under special resolu¬ 
tions, a bare majority was held to be insufficient for the removal of a 
directoi. See Automatic Self-Cleansing Filter Syndicate Ciiningham 
(1906) 2 Ch. 34: and Gramophone & Typewriter Ltd, v. Stanley, (1906) 

Under this section the members of a company are given an absolute 
right by an extraordinary resolution, to remove any director whose 
period of office is liable to determination at an}^ time by retirement, 
before the expiration of period of office. 

Power is also given to the shareholders by ordinary resolution 
to appoint another person in his stead, with this qualification that the 
term of office of a person so appointed shall be equivalent to the un¬ 
expired term of the man in whose place he is appointed. This section 
of course does not apply to the case of directors who are not liable to 
removal by rotation, as for instance, directors nominated by managing 

agents or appointed by Local Governments under provisions in the 
Statute. 

This section however appears to leave untouched the directors of a 
company appointed prior to the commencement of the Indian Com¬ 
panies Amendment Act of 1936. In their case the power of removal, if 

any, would have to be sought for in the Articles. Query:_What 

would happen if the directors are given power under the Artxles to 
remove a director by a simple majority? Would that be in-operative? 
\VouId an extra-ordinary resolution be still required? 


Sec. 86G 


Present law 
as to 
removal. 


Term for 

which 

person 

appointed 

will hold 

office. 


Directors 
appointed 
prior to 
Amending 
Act left 
untouched. 


86 H. The directors of a public company or of a 
subsidiary company of a public company shall not, except 
Restrictions on powers with the couscnt of thc compuuy 
of directors. coucemcd in general meeting ,— 

(а) sell or dispose of the undertaking of the com¬ 

pany; 

(б) remit any debt due by a director. 


Ordinarily under the general law and under the provisions of clause 
71 of Table ‘"A" which is now made compulsory in the case of all com¬ 
panies, the directors are authorized to do all things which are not 

necessary under the Act or by the Articles to be done by the company 
in general meeting. 

This section enumerates some instances where a particular act in 
order to be valid, must be done with the sanction of the company in 
general meeting. The two matters which under this section require to 
be done by the company are: — 

(a) the sale and disposal of the undertaking of the company 

and ' 

(b) the remission of any debt due by a director, 

28 


Section 
really 
an excep¬ 
tion 
to the 
general rule 
contained 
in clause 71 
of Table A. 

Acts which 
directors 
cannot do. 
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Sec. 86H 


(a) Sale 
of under¬ 
taking. 


(b) Remis¬ 
sion of 
debt due 
by director. 


The result is that notwithstanding anything contained in the 
Articles, the directors will henceforth be unable to exercise these powers, 
and these powers will have to be exercised only by the company in 
general meetings. 

A company unless there is power reserved in the Memorandum of 
Association cannot sell its undertaking. Simpson v. Westminster 
Palace Hotel Co., 8 H. L. Case. 712: Cotton v. Imperial & Foreign etc. 
Corporation, (1892) 3 Ch. 454: and New Zealand Gold Extraction Co. 
V. Peacock, (1894) I Q.B. 622. 

It is not quite clear what exactly is meant by these words. Ordi¬ 
narily the directors have power in the exercise of their ordinary rights 
of management to write off any debt which is a bad debt irrespective of 
the person from whom it is due. It would appear as if under the pro¬ 
visions of this section the directors henceforth will be incompetent to 
write off any debt due by a director, and the sanction of the share¬ 
holders will have to be taken in such a matter, before any such 
debt can be remitted or written off. 


Vacation of office of 861. (t) The officc of u difectoT 

director. shull bc vucated if — 

(а) he jails to obtain within the time specified in 

sub-section (/) of section 84 ., or at any time 
thereafter ceases to hold, the share qualifica¬ 
tion, if any, necessary for his appointment, 

(б) he is found to be of unsound mind by a Court 

of competent jurisdiction, or 

(f) he is adjudged an insolvent, or 

{d) he fails to pay calls made on him in respect of 
shares held by him within six months from 
the date of such calls being made, or 

(e) he or any firm of which he is a partner or any- 
private company of which he is a director 
imthout the sanction of the company in 
general meeting accepts or holds any office 
of profit under the company other than that 
of a managing director or manager or a legal 
or technical adviser or a banker, or 

(/) he absents himself from three consecutive 

meetings of the directors or from all meetings 
of the directors for a continuous period of 
three months whichever is the longer with¬ 
out leave of absence from the board of 
directors, or 
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(g) he or any firm of which he is a partner or n^.y ^61 

private company of which he is a director 
accepts a loon or guarantee from the com¬ 
pany in contravention of section 86D, or 

{h) he acts in contravention of section 86F, 

( 2 ) Nothing contained in this section shall be 
deemed to preclude a company from providing by its 
articles that the office of director shall be vacated on 
grounds additional to those specified in this section. 

Notes of changes in Secs. 86G and 861._ 

These provide “for remo\’al of, or vacation of office by directors instead 
of leaving these matters to be provided for in the articles by some such 
regulations as regulation 86 and regulation 77 of Table A .'’—Notes on Clauses. 

With reference to section 86G the Report of the Select Committee recom¬ 
mended exemption from its operation directors appointed prior to the com¬ 
mencement of the Amending Act. 

In Clause (a) of section 861 the provisions contained in sub-section (2) of 
section 85 have been inserted by the Select Committee, wliile recommending 
the ommission of sub-section (2) of section 85. 

In Clause (/) of section 861 (r) “we have provided that absence of three 
consecutive months or from three consecutive meetings if the period covered 
by the meetings extends to three months should disqualify a director, and 
we have added as an additional disqualification in taking of a loan from the 
company ."—Report of the Select Comwittee. 


This section enumerates certain contingencies on the happening of 
which, a director shall vacate his office. It does not however preclude a 
company from adding to the list of contingencies by its Articles. 

On the happening of any of such events nothing further would have Effect of 
to be done, the director in question would automatically vacate his section 
office. There is no locus penetentia for him, nor is there any means by provide for 
which the directors or the company can condone the offence or the act automatic 
or waive the event which causes the vacation. See In re Bqdega Co., 

(1904) I Ch. 276. 


It is not necessary to call for an explanation or to adjudicate upon 
it, but if the directors take upon themselves erroneously to call a meet¬ 
ing and to declare the office vacant, then it would be necessary to give 
proper notice to the director whose seat is intended to be declared 
vacant. Turnbull v. West Riding Athletic Club Ltd,, 70 L. T. 92. 
There is however nothing to prevent him from being re-elected if his 
co-directors wish him still to act. 


This clause deals with the acquisition of qualification shares, and t:iause (a), 
provides that a director will cease to be a director if he does not ^^dure to 

. , . acquire 

acquire his qualification shares within the time specified in sub-section qualification 
(i) of Sec. 84 or if at any time thereafter he ceases to hold the quali- 

n ^ ^ ^ Within 

ncation shares necessary for his appointment. time. 
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Sec. 86l 


Clause (!>). 


Unsound- 
ness must 
be found 
by compe¬ 
tent Court. 


('lause (c). 


There must 
1)0 formal 
adjudica¬ 
tion. 


('lause (d). 


Clause (e). 

Clause (f). 
Does not 
apply I0 
cases of 
involuntary 
absence. 


Where a person acts as a director but never acquires his qualifica¬ 
tion shares the company is entitled to recover back from him the sums 
paid to him as remuneration. See Broivn & Green Ltd. v. Hays, 36 
T.L.R. 330. 

As distinguished from the ordinary forms in the Articles of Asso¬ 
ciation of the company the words used in this clause are “found to be 
of unsound mind by a Court of competent jurisdiction". The result 

is_a man will not cease to be a director under this clause unless there 

is a finding b}^ a Court of competent jurisdiction. Until and unless he 
is so found or adjudged he does not vacate his office. 


This clause will only be attracted if the person is “adjudged" an 
insolvent by a competent Court, under the provisions of the Presidency- 
towns Insolvency Act or the Provincial Insolvency Act. Consequently, 
cases like James v. Rockwood Colliery Co., 106 L.T. 128, where a 
person was held to vacate his office of a director when he became 
commercially insolvent without being publicly declared insolvent, are 
no longer of any use. Even though a man may be commercially in¬ 
solvent in the sense that he cannot pay his debts as they became due, 
yet until he is actually adjudged insolvent by a Court, he will not cease 
to be a director. Similarly cases like Harold Sissons 6- Co. v. Smons, 
54 Sol. J. 802, where a director held to be disqualified because he had 
called a meeting of his creditors and submitted to them a statement of 
his affairs showing excess of his liabilities over assets, will no longer be 
applicable. 


Lender this clause a director, where he fails to pay calls in respect 
of his shares within 6 months from the date of such calls being made, 
is liable to vacate his office. In order that this clause may be attracted 
two things will have to be proved, viz., firstly, that calls have been 
validly made on him in respect of the shares held by him, and secondly, 
that there has been failure to pay the calls for a period of 6 months from 
the date when they were made. 


Re: Olfice of juofits. See notes under section 86E. 

The words “if he absents himself" have been held to limit the 
application of this clause only to cases of voluntary or deliberate absence 
and not to cases of involuntary^ absence such as caused by illness. 
McCor.ucli’s Claim. iKjoi) i Ch. 728: and Mack*s Claim, (1900) W.N. 
1x4. I he j)rrio(.l of absence does not run until there is a meeting which 
it is his duty to attend. It runs as from the date of such a meeting. 

Claim, [Siijra) p. 731/732. 

Undt r this clause a person absenting himself for three consecutive 
meetings of the directors {)r from all the meetings of directors for a 
continuous period of 3 months, whichever is longer, without obtaining 
leave from the board of directors, is liable to vacate his office. 

This i> really supplementing the penalty clause for any breach com¬ 
mitted under tlu* provisions of section 86E. 


Clause (h). 
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87. (/) Every company shall keep at its registered 

office a register of its directors, managers and managing 
Register of directors, agcnts contaxnxng xoxtli rcspect to 


managers and managing 
agents. 


each of thetn the following parti¬ 
culars, that is to say : — 


{a) in the case of an individual, his present name 

in full, any former name or surname in full, 
his usual residential address, his nationality 
and, if that nationality is not the nationality 
of origin, his nationality of origin and his 
business occupation, if any, and if he holds 
any other directorship or directorships the 
particulars of such directorship or director¬ 
ships; 

{b) in the case of a corporation, its corporate name 

and registered or principal office; and the 
full name, address and nationality of each 
of its directors; and 

(c) in the case of a firm, the fidl name, address and 

nationality of each partner, and the date on 
which each became a partner. 

( 2 ) The company shall within the periods respectively 
mentioned in this sub-section send to the registrar a return 
in the prescribed form containing the particulars specified 
in the said register and a notification in the prescribed 
form of any change among its directors, managers or 
managing agents or in any of the particulars contained 
in the register. 


The period within vvhich the said return is to be sent 
shall be a period of fourteen days front the appointment 
of the first directors of the company and the period within 
which the said notification of a change is to be sent shall 
be fourteen days from the happening thereof. 


( 3 ) The register to be kept under this section shall 
during business hours {subject to such reasonable restric¬ 
tions as the company may by its articles or in general 
meeting impose, so that not less than two hours in each 
day be allowed for inspection) be open to the inspection 
of any member of the company without charge and of any 
other person on payment of one rupee or such less sum as 
the company may impose for each inspection. 


{ 4 ) If any inspection required under this section is 
refused or if default is made in complying with sub¬ 
section (7) or sub-section ( 2 ) of this section, the company 
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and every officer of the company who is knowingly and 
wilfully in default shall he liable to a fine of fifty rupees. 

(5) In the case of any such refusal, the Court on 
application made by the person to whom inspection has 
been refused and upon notice to the company may by 
order direct an immediate inspection of the register. 

Notes of changes. The above has been substituted for the following 
section bv section 43 of the Amending Act of i9jb. 

[87. (/) Every company shall keep at its registered office a register con¬ 

taining the names and addresses and the occupations 
List of directors to be q£ directors, and file with the registrar a copy 
sent to registrar. thereof, and from time to time file with the 

registrar notice of any cliange among its directors or managers. 

(.») If default is made in complying with this section, the company shall 
be lialde to a fine not exceeding fifty rupees for every day during which the 
default continues, and every officer of the company who knowingly and wilfully 
authorises or permits the <lefault shall be liable to the like penalty.] 

This "suljstituted .section 87 follows section 144 of the English Act. It 
provides that the register of directors and managers shall be kept corrected 
and shall be open to inspection."— Notes on Clauses. 

"We have amplified the first sub-section of section 87 by including a 
reference to managers and managing agents, and providing for the case of 
firms."—Pe/>or/ of the Setecl Cooioiittee. 

This section has been completely redrafted by the Amending Act 
of 1936. 

The object of this section taken as a whole is to make all informa- 
. , tions about the directors, managers and managing agents available to 

information , , , , , , , ,7. 000 

availal)le. the shareholders and to the public. 

Sub-section (i) provides that every company must keep a register 
of its managers, directors and managing agents. The particulars to be 
recorded in the register with regard to each of them are also enumerated 
tliere. 

By sub-section (2) the company has to send to the Registrar a 
return in the jirescribcd form containing the particulars specified in 
sub-section (i) with regard to the first directors, managers and manag¬ 
ing agents. The particulars of the subsequent directors have to be for¬ 
warded along with the annual list in terms of the provisions of section 
32. In the case of any change in the personnel of the directors, mana¬ 
gers (u managing agents or of the particulars contained in the register, 
a notification in the term prescribed in the Articles has to be sent in to 
the Registrar. This return is to be sent within a period of 14 days 
from the appointment of the first directors, and the notification has to 
be sent within 14 days from the date of change. 

Sub-section (2) makes no provisions for cases where managers and 
(or) managing agents are apj^ointed subsequent to the appointment of 
the first directors. It seems however that the intention of the Legis¬ 
lature is that in such cases the returns should be sent within 14 days 


Sec. 87 


Object f)f 
section is 
to make 
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from their appointment. We think that the words “managers and (or) 
managing agents” have been left out by oversight in sub-section (2). 

The object of suff-section (2) is obviously to maintain an upto-date 
record of the same particulars as to directors, managers and managing 
agents in the office of the Registrar of Joint Stock Companies. 

By sub-section (3) the register has got to be kept open for the 

inspection of the members of the company without any charge, and 

for inspection of any other person on payment of a sum of Re. i/- or 

some other less sum as the company may impose, for a period of not less 

than 2 hours a day. Discretion is however given to the company to 

impose reasonable restrictions by its Articles or by a general meeting, 

provided however that they must set apart for inspection not less than 
two hours. 


Sec. 87 


Time for 
inspection 
of Register, 


By sub-section (4) any officer of the company who knowingly and 

wilfully commits a default is liable to be penalised by the imposition of 
a fine. 


By sub-section (5) power is given to the Court on an application Jurisdiction 

made by a person to whom inspection of the register may have been 

refused, on notice to the company, to direct an immediate inspection of 
the register. 


Managing Agents, 

87A. (i) No managing agent shall, after the com¬ 
mencement of the Indian Companies {Amendment) Act, 

Duration of appoint- he appointed to hold office for 

ment of managing agent. ^ tCYfyi OJ YYlOYe than tWCnty ycatS at 

a time. 

{ 2 ) Notwithstanding anything to the contrary con¬ 
tained in the articles of a company or in any agreement 
with the company a managing agent of a company 
appointed before the commencement of the Indian Com¬ 
panies {Amendment) Act, igj 6 , shall not continue to hold 
office after the expiry of twenty years from the commence¬ 
ment of the said Act unless then reappointed thereto or 
unless he^ has been reappointed thereto before the expiry 
of the said twenty years. 

{ 3 ) A managing agent whose office is terminated by 
virtue of the provisions of subsection { 2 ) shall upon such 
termination he entitled to a charge upon the assets of the 
company by way of indemnity for all liabilities or obliga¬ 
tions properly incurred by the managing agent on behalf 
of the company subject to existing charges and encum¬ 
brances, if any. 

{ 4 ) The termination of the office of a managing agent 
by virtue of the provisions of sub-section { 2 ) shall not take 
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Sec. 87 A effect until all moneys payable to the managing agent for 

loans made to or remuneration due up ta the date of such 
termination from the company are paid. 

(5) Nothing in this section shall apply to a private 
company tohich is not the subsidiary company of a public 
company. 

Notes of changes. The lieadiug ‘managing agents’ and the sections 87A 
to 87I have Ijeen added by section .|.} of the Amending Act of 1936. These 
now sections introduce matters dealing with managing agents. 

“Section 87A limits the term for winch they mav be appointed and may 
continue to act without re-appointment .”—Notes on Clauses. 

“We have redrafted sul)-section (2) of new section 87A so as to avoid a 
possil>le implication tliat a managing agent whose appointment would other¬ 
wise e.xpire earlier might be entitlei! under the sub-section to continue in 
office for 20 years after the commencement of the Amending Act, and at the 
same time to show that re-appointment is possible. The proviso has been 
redrafted to refer specially to loans made to the company, and to remunera¬ 
tion due from the company to tlu* managing agent at the time of the termina¬ 
tion of the managing agency, and to secure to the agent a lien on the assets 
of the company to provide for any claims made on him for liabilities under¬ 
taken by him on l)ehalf of the company .”—Report of the Select Cow- 
r.iittee. Tlie proviso lurein referred to has been conxerted into sub-section (3) 
with certain modifications. 


(ienera! 

oljserva- 

tions. 


Maximum 
[)eriod of 
appoint¬ 
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Sections 87A to 87I contain new provisions which have been 
introduced for the first time by the Amending Act of 1936 and relate 
to managing agents. 

Prior to these provisions managing agents used to be governed by 
the terms of the agreements made with them. Generally managing 
agents nre appointed as soon as the company is incorporated. The 
terms of tlie:r aj)pointment are in practice settled by the promoters, and 
shareliolders as such \'ery rarely have any say in the matter. The 
result almost invariably is that tlie agreements are one-sided. By these 
sections the Legislature has curtailed substantially the rights hitherto 
enjoyed by the promoters and managing agents of having the terms of 
their appointment settled without any reference to the shareholders. 
Tluy ha\'e prescribed certain limits which, unless modified by the share¬ 
holders, must be obser\ ed in the appointment of managing agents, and 
have restricted tlie rights of managing agents also to some extent. 

1 !u' s( ( lion enacts tluit the maximum term for which a managing 
agent can l>e appointed after the commencement of the Indian Com- 
l^anies AmendnKMit Act of 1(136 is 20 years at a time. At the end of 
the term there is no bar to their being reappointed for any further 
length of time up to 20 wars on such terms as the shareholders may 

. ^ * tliC-tCr rms of the agency agreement can pro- 

\'ide b-r an automatic renewal at the option of the managing agents for 
a furtlu r Imn of 20 years, on the same or modified terms set out in the 
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agreement? There appears to be no legal bar to such a provision being 
made. 

Sub-section (2) applies to the case of existing managing agents, 
and provides that notwithstanding anything to the contrary contained 
in the Articles or in their agreement, all such managing agents will cease 
to hold office after 20 years after commencement of the Amending Act 
of 1936. The effect of this sub-section is that at the end of 20 years 
from the date when the Amending Act comes into force, unless the 
managing agency has come to an end in the meantime, all manag¬ 
ing agencies which are in force at the date of the commencement of the 
Act, shall cease. There is no bar however to the case of a managing 
agent being re-appointed after the expiry of his term, but such re¬ 
appointment also must not be for more than 20 years. 

Sub-sections (3) and (4) relate to the case of managing agents 
whose terms shall be brought to a close by the operation of sub-section 
(i), and who are not re-appointed. In the case of such a managing 
agent sub-section (3) provides that he is to have a statutory charge 
upon the assets of the company by way of indemnity for all liabilities 
and obligations properly incurred by him on behalf of the company 
subject to -existing charges and encumbrances. By sub-section (4) it is 
provided that although by reason of the operation of sub-section (i) the 
term of office of a managing agent may come to an end after 20 years, 
he will continue to act as such until all moneys payable to him for loans 
made to, or remuneration due to him up to the date of such termination 
from, the company are paid. 

It is not quite clear from the section as to how long a managing 
agent will continue in office notwithstanding termination if the company 
is unable to pay the amount due to him for loans or remuneration up 
to the date of termination. Having regard to the wording of the section 
it would appear that he could stay on without any limit of time until 
his dues are paid off. In the case therefore of companies which are 
unable to pay off the dues of the managing agents, sub-section (i) will 
in effect have no operation. 

These provisions apply only to the case of public companies and 
to a private company which is the subsidiary of a public company. 
They do not apply to any other private company. 


87 B. Notwithstanding anything to the contrary 

contained in the articles of the com- 

.^manig'ing agent^'’^^ agreement with the 

company — 

(a) a company may, by resolution passed at a 
general meeting of which notice has been 
given to the managing agent in the same 
manner as to members of the company, 
remove a managing agent if he is convicted 
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of an offence in relation to the affairs of the 
company punishable under the Indian Penal 
Code, and being under the provisions of the 
Code of Criminal Procedure, i8g8, non- 
bailable; and for the purposes of this clause, 
where the managing agent is a firm or com¬ 
pany an offence committed by a member of 
such firm or a director of or an officer hold¬ 
ing a general power of attorney from such 
company shall be deemed to be an offence 
committed by such firm or company: 

Provided that a managing^ agent shall not be liable 
to be removed under the provisions hereof if the offending 
member, director or officer as aforesaid is expelled or dis¬ 
missed by the managing agerit within thirty days from 

the date of his conviction or if his conviction is set aside 
on appeal; 

{b) the office of a managing agent shall be vacated 
if he is adjudged insolvent; 

(c) a transfer of his office by a managing agent 

shall be void unless approved by the com¬ 
pany in general meeting: 

Provided that in the case of a managing agent’s firm 
a change in the partners thereof shall not be deemed to 
operate as a transfer of the office of managing agent, so 
long as one of the original partners shall continue to he 
a partner of the managing agent’s firm. For the purpose 
of this proviso 'original partners’ shall mean, in the case 
of managing agents appointed before the commencement 
of the Indian Companies (Amendment) Act, 1Q36, partners 
w 10 loere partners at the date of the commencement of 
the said Act. and in the case of managing agents appointed 
after the commencement of the said Act, partners who 
were partners at the date of the appointment; 

(d) a charge or assignment of his remuneration or 

any part thereof effected by a managing 
agent shall be void as against the company; 

(c) if a company is wound up either by the Court 
or voluntarily, any contract of management 
made with a managing agent shall be there¬ 
upon determined without prejudice how¬ 
ever, to the right of the managing agent to 
recover any moneys recoverable by the 
managing agent from the company; 
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Provided that where the Court finds that the Sec. 87B 

winding up is due to the negligence or 
default of the managing agent himself the 
managing agent shall not be entitled to 
receive any compensation for the premature 
termination of his contract of management; 
and 

(/) the appointment of a managing agent, the 

removal of a managing agent and any 
variation of a managing agent's contract of 
management made after the commencement 
of the Indian Companies {Amendment) Act, 
shall not be valid unless approved by 
the company by a resolution at a general 
meeting of the company notwithstanding 
anything to the contrary in section 86E: 

Provided that nothing herein contained shall apply 
to the appointment of a company's first managing agent 
made prior to the issue of the prospectus or statement in 
lieu of prospectus where the terms of the appointment of 
such managing agent are there set forth. 


Notes of changes. "Section 87B provides for their removal, controls the 
transfer of office by them, prohibits assignment of their remuneration and 
gives the company certain powers of control over them ."—Notes on Clauses. 

We have altered clause (a) to provide that it shall be for conviction of 
a non-bailable offence committed in relation to the company that a managing 
agent may be removed, and have dealt with those cases in which the managing 
agent is a firm or company. We have provided in clause (h) that an ordinary 
resolution, instead of an extraordinary resolution should be sufficient for 
the approval of a transfer of office by a managing agent. In caluse (d) we 
have provided that if the negligence or misconduct of the managing agent itself 
conduces to the winding up the managing agent shall be debarred from recover¬ 
ing compensation for the consequent termination of his contract. We have 
made it clear that clause (e) does not apply to appointments, etc., made before 
the Amending Act comes into force, and have also saved from its operation 
those preliminary appointments announced in a prospectus, which it would 
e impracticable to hold in abeyance until the first general meeting .”—Report 
of the Select Committee. The reference herein made to clauses (b), {d) and 
{e) should now be read as corresponding to clauses {c), {e) and {f), respectively. 

This section contains certain conditions which restrict the hitherto 
unfettered privilege, enjoyed by managing agents, of regulating accord¬ 
ing to their liking the terms of their appointment. 

Clause (a) is intended to deal with the clauses which were 
usually inserted in the managing agency agreements and by which 
managing agents could not be turned out until they resigned voluntarily 
or until they were removed by an extraordinary resolution of which an 
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unusually long notice sometimes extending to six months or more had 
to be given and in which a fixed percentage of the total shareholders 
were to be present. The conditions so made practically rendered their 
removal almost impossible. By clause [a) it is now provided that 
a company may by an ordinary resolution at a general meeting of 
which notice is given to the managing agent in the same way as to 
the members of the company, remove the managing agent if he is con¬ 
victed of non-bailable offence in relation to the affairs of the company 
punishable under the Indian Penal Code. Where the managing agent 
is a firm, an offence committed by a member of such firm, or where the 
managing agent is a company, by any directors or an officer holding 
a general power of attorney of the company, shall be deemed to be an 
offence committed by the managing agent. 

The proviso, however, gives an option to the managing agent 
whereby instead of risking a removal he may expel the offending mem¬ 
ber or director or officer within 30 days from the date of his conviction. 
If this course is taken then notwithstanding the commission of the 
offence the managing agent cannot be removed. This exemption is 
granted on the principle that where the managing agent is either a firm 
or a company, the managing agent ought not to suffer for the fault of 
one partner or one director, or officer, if it is prepared to make amends 
by expelling the offending member or director or officer. 

This sub-section would not in our view affect the Common law 
right which every master or principal has of terminating a contract of 
service or agency on the ground of misconduct, negligence or incom¬ 
petence. P'or cases of termination of the services of a servant on these 
grounds, see Clouston c^. Co. Ld. v. Carry, (1906) A.C. 122. 129 (mis¬ 
conduct) ; Pearce v. Foster, 17 Q.B.D. p. 536 ; Boston Deep Sea Fish¬ 
ing Co. v. Ansell, 39 Ch.D. 339 (negligence) ; Spain v. Arnott, 2 Stark, 
236 : and Manner v. Cornelius, 5 C.B. (N.S.) 236. 

By clause (/;) it is provided that the office of managing agent 
shall be autoinalically vacated if he is adjudged an insolvent. See 
not(‘s under head "Insolvent’* in section 861 . 

Clause (c) provides that the transfer of his office by a manag- 
ing agent is f)rohibited unless it is approved by the company in a gene¬ 
ral meeting. It is not quite clear as to what is meant by ‘‘transfer of 
office." It means, in our view, the transfer of the rights and obliga¬ 
tions uiuier the agreement by which a managing agent is appointed. 
J liese conUacts are founded on personal considerations and as such are 
not assignable except with the consent of the company. 

The proviso is inserted in the interest of the managing agents and 
enacts that a change in the constitution of the firm shall not be deemed 
to operate as a transfer of the office of the managing agent where it is 
a firm so long as one of the original partners shall continue in the 
lirni. I he result of this is that if in course of the change of the 
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constitution matters come to such a point that all the original members Sec. 87 B 
go out, then in such a case the managing agency will be deemed to have 
been transferred and will cease unless the new firm is appointed to act 
as managing agent by the compan37. 

It is to be noticed here that the Act makes no reference to corpora¬ 
tions which may be acting as managing agents. The omission is possi¬ 
bly due to the fact that a corporation remains unaffected by any change 
in the personnel of its shareholders. In such a case even when all the 
original shareholders have gone out and transferees have come in in 
their place yet it will be deemed to be the same corporation, and conse¬ 
quently the provisions of clause (c) will not apply. 


By clause (d) a charge or assignment of his remuneration or Eilect of 
any part thereof effected by a managing agent shall be void as against assignment 
the company. The result is that if a charge or an assignment of his eratl^^on 
remuneration is created by a managing agent it will not be binding on Company, 
the company, although it may be perfectly binding as between him and 
his transferee. The question as to how the transferee will realise the 
remuneration is not provided for in the Act, and it would appear that 
having regard to the fact that the company will be entitled by virtue 
of the express words of this sub-section to ignore the transfer, the 
realisations would be made by the transferor but he will hold it as 
trustee on behalf of the transferee, and in the event of any difficulty a 
suit would lie at the instance of the transferee to restrain the transferor 
from appropriating any portion of the realisations to his own use. 


Clause {e) deals with the question as to what will happen when Rights on 
a company which has a managing agent is wound up either by 'binding up, 
the Court or voluntarily. It enacts that in such a case there shall be . 
an automatic termination of the managing agency. But that will not 
prejudice the right of the managing agent to prove for amounts which 
he claims from the company for the premature termination of the 
agency, subject to this exception that if in the winding up it is found 
that the winding up has been brought about by the negligence or default 
of the managing agent he will not be entitled to receive any compensa¬ 
tion for the premature termination of the contract of management. 


As to the amount for which proof may be submitted in these cases, 
see notes under Section 229. 

Clause (/) provides as a general proposition that all appoint- 
ments and removals of a managing agent and variations of a managing approval of 
agent's contract to be made after the Amending Act comes into force, 

- , 1 nolders* 

must be approved by the shareholders of the company at a General 
Meeting. The only case where this is not necessary is where a managing 
agent is appointed after the incorporation of the company but before 
the publication of the Prospectus and the terms of his appointment are 
set forth in the Prospectus or the Statement in lieu of Prospectus issued 
by the company. 
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87 C. (/) Where any company appoints a managing 

agent after the commencement of the Indian Companies 
Remuneration of [^Amendment) Act, 1936, the rernu- 

managing agent. neration of the managing agent shall 

he a sum based on a fixed percentage of the net annual 
profits of the company, with provision for a minimum 
payment in the case of absence of or inadequacy of profits, 
together with an office allowance to be defined in the 
agreement of management. 


(2) Any stipulation for remuneration additional to or 
in any other form than the remuneration specified in sub¬ 
section (7) shall not be binding on the company unless 
sanctioned by a special resolution of the company. 

{3) For the purposes of this section "net profits" means 
the profits of the company calculated after allowing for 
all the usual working charges, interest on loans and 
advances, repairs and outgoings, depreciation, bounties 
or subsidies received from Government or from a public 
body, profits by way of premium on shares sold, profits 
on sale proceeds of forfeited shares, or profits from the 
sale of the whole or part of the undertaking of the com¬ 
pany but imthout any deduction in respect of income-tax 
or super-tax, or any other tax or duty on income or 
revenue or for expenditure by way of interest on deben¬ 
tures or otherwise on capital account or on account of any 
. sum which may be set aside in each year out of the profits 
for reserve or any other special fund. 


(4) This^ section shall not apply to a private company 
except a private company which is the subsidiary com¬ 
pany of a public company or to any company whose 
principal business is the business of insurance. 


Notes of changes. "Section 87C lays down the method by which the remu¬ 
neration of managing agents shall l)c fixed in companies other than insurance 
companies ."—Notes on Clauses. 


We have saved from the operation of the first part of sub-section (i 
those cases where a company appoints its first managing agents and sets fortl 
the terms (.1 remuneration in the prospectus. In order to effect this, the sub 
section lias been dividetl into two sub-sections, the second containing th 
conditional prohibition of remuneration additional to or in any other foni 
thaii tliat provided for bv sub-section{i). In sub-section (3), formerly sub 
section (.2). we liave included depreciation among the matters for wind 
allowance is to be made in calculating net profits, and have supplements 
tlvse matters I>y tlie addition of certain other items. We have also exclude< 

private companies, and insurance comiianies from the purview of the section.' 
—Report of the Select Committee. 


REMUNERATION OF MANAGING AGENT 


This section deals with the remuneration of managing agents 
appointed after the commencement of the Amending Act of 1936. 
It would not apply to the case of managing agents appointed prior 

to the commencement of the Amending Act. Their remuneration 
would remain unaffected. 

In the case of any managing agent appointed after the Act comes 
into force this section provides that he shall be only entitled to claim 
remuneration on the basis of a fixed percentage on the annual profits 
of the company ; provided however, that it is also open to such a 
managing agent to haye a provision made in his agreement for the 
payment of a minimum sum in case where there is no profit or where 
the profit is inadequate as also for an office allowance. The section 
also provides that if there is any other stipulation for remuneration 
made then the arrangement will not be binding on the company unless 
it is sanctioned by a special resolution of the company. 

Sub-section (i) appears to contemplate the giving to a managing 
agent as his remuneration a portion of the sum distributable as profits, 
and which, but for the payment, would be distributed according to the 
will of the company amongst its shareholders by way of dividend. 

It would appear that although under the proviso to Section 87B 
the appointment of company's first managing agent when appointed 
prior to the issue of the Prospectus, does not require the sanction of the 
shareholders in a General Meeting, yet even in such a case the managing 
agent would have to observe the provision of sub-section (i) and any 
stipulation for remuneration, additional to, or in any other form than, 
the remuneration specified in sub-section (i) would require to be sanc¬ 
tioned by a special resolution of the company. 
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Sub-section (3) specifies how the nett profits for the purpose of How net 
assessing the remuneration of the managing agent is to be calculated. ^re 

It provides that out of the gross profits the usual working charges, inter- ascertained, 
est on loans and advances, repairs and outgoings, depreciations, boun¬ 
ties and subsidies received from Government or from a public body, 
profits by way of premium on shares sold, or sale proceeds of forfeited 
shares or profits accruing from sale of whole or part of the undertaking 
of the company are to be deducted, but that no deduction is to be made 
in respect of income-tax, super-tax or any other tax or duty on income 
or revenue or for expenditure by way of interest on debenture or 
otherwise on capital account or on account of any sum which may be 
set aside each year for reserve or any other special fund. 

The provisions of this sub-section, in our view, should be construed 
in the same way as an agreement with an employee of a company 
remunerated with a share of the nett profits should be construed. 

Looked at from such a point of view the term “nett profits" must 
mean what the Court of Appeal in England held it means. Where it 
occurs in an agreement between a managing director and a company, 
it means “that balance shown by the result of the year's trading which 
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Sec. 87 C would be properly distributable among the shareholders as dividend** 

per Larrington, L. J., in Patent Casting Syndicate, Ld. v. Etherington, 
(1919) 2 Ch. at p. 264. “But without any deduction etc.’*—these 
words appear to have been inserted with the object of getting rid of 
the decisions like William Hollins & Co. v. Paget, (1917) i Ch. 187 
and Patent Casting Syndicate Ld. v. Etherington (supra) where it was 
held that in calculating nett profits, excess profits duty would have to 
be deducted. 

On the question as to what is 'depreciation' and why it is to be 
deducted, see the observations of Jessel, M. R., in Davison v. Gillies, 16 
Ch.D. (Notes) at p. 348/349, where the Master of the Rolls held it to 
mean sums set apart by way of reserve to provide for repairs and 
renewals of the property of the company. See also Lee v. Neuchatel 
Asphalte Co., 41 Ch. D. i. 


87 D. (7) No company shall make to a managing 

agent of the company or to any partner of the firm, if the 
Loans to managing managing agent is a firm, or to any 
agents. director of the private company, if the 

managing agent is a private company, any loan out of 
moneys of the company or guarantee any loan made to a 
managing agent. 

(2) Nothing contained in this section shall apply to 
any credit held by a managing agent in a current account 
maintained subject to limits previously approved by the 
board of directors by the company with the managing 
agent for the purposes of the company’s business. 

(j) In the event of any contravention of sub-section 
(/) any director of the company who is a party to the 
making of the loan or giving of the guarantee shall he 
punishable with fine which may extend to five hundred 
rupees, and if default is made in repayment of the loan 
or discharging the guarantee shall be liable jointly and 
severally for the amount unpaid. 

{4.) Nothing in this section shall apply to a Private 
company except a private company which is the sub- 


sidiarv company of a public company. 

(5) Except with the consent of three-fourths of the 
(lircciors present and entitled to vote on the resolution, a 


managing agent of the company, or the firm of xvhich he 
is a partner, nr any partner of such firm, or, if the 
managing agent is a private company, a member or 
director thereof, shall not enter into any contract for the 
sale, purchase or supply of goods and materials with the. 
company, provided that nothing herein contained shall 
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affect any such contract for such sale, purchase or supply Sec. 87 D 
entered into before the commencement of the Indian Com¬ 
panies {Amendment) Act, igsd. 

Notes of changes. “Section 87D makes provision in respect of inanagiug 
agents, similar to that made by new section 86D in respect of directors, for 
controlling loans by the company to its managing agents ."—Notes on Clauses. 

We have amended this section on the lines followed in our treatment 
of section 86D, so as to prohibit loans absolutely and have here also inserted 
a penal provision. The amendment made in sub-section (2) explains itself. 

We have excluded private companies except those of one class from the opera¬ 
tion of the section. ’—Report of the Select Committee. 


This section prohibits loans being given to a managing agent out 

of moneys belonging to the company of which he is the managing 

agent. The prohibition is extended by the section to loans being 

granted, where the managing agent is a firm, to any partner of the 

firm, or where the managing agent is a company, to any director of 

the company. It similarly prohibits the guaranteeing by the company 

of any loan given to the managing agent if he is an individual, or to 

any member of the firm if the managing agent is a firm, or to a director 

of the company if the managing agent is a company, by any third 
party. 


This prohibition does not however prevent current accounts being Does not 

maintained by the managing agent with the company for the purposes f^ept^g of 

of the company s business within limits previously approved of by the current 
board of directors. accounts. 


Sub-section (3) deals with the consequences of any contravention 
of the prohibition mentioned in sub-section (i), and provides that any 
director of a company who is a party to the making of a loan or 
the giving of a guarantee as mentioned in sub-section (i) will be not only 
punishable with fine which may extend to five hundred rupees, but will 
also incur a civil liability to repay the loan if it is not repaid or to pay 
the amount which the company as guarantor may have to pay in respect 
of the guarantee. 


Conse¬ 
quences of 
non- 

observance 
of restric¬ 
tions. 


Sub-section (5) restricts managing agents from entering into con¬ 
tracts with the company for the sale, purchase or supply of goods or 
materials to the company unless such a contract is consented to by 
at least 3/4ths of the directors present and entitled to vote on the 
resolution at the meeting where the contract is being dealt with by the 
directors. 


This section was enacted obviously for preventing abuses by the intended 
managing agents and, having regard to the provisions made in the ^bu^es''^^^ 
Act with the object of ensuring that there should be an independent 
board of directors, it is expected to operate as a substantial check. 

30 
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Sec. 87 L) riiis restriction, for whatever it is worth, applies to cases of con¬ 

tracts not only between the managing agent and the company but also 
between any partner of the firm of managing agents and the company, 
and between a director of a private company where the managing 
agent is a private company and the company. 


87 E. f/) No company incorporated under this Act 

after the commencement of the Indian Companies 

Loans to or by com- {Amendment) Act, 1936, which is 

panics under the same undcv the management of a managing 
management. agent sJiall make any loan to or 

guaraniee any loan made to any company under manage¬ 
ment by the same managing agent, and no company shall 
after the expiry of six months from the commencement of 
the said Act except by way of reneival of an existing loan 
or guarantee given make any loan to or guarantee any 
loan made to any such company:. 

Provided that nothing herein contained shall apply to 
loans made or guarantees given by a company to or on 
behalf of a company under its own management or loans 
made by or to a company to or by a subsidiary company 
thereof or to guarantees given by a company on behalf of 
a subsidiary company thereof. 

(2) In the event of any contravention of the Pro¬ 
visions of this section, any director or officer of the com¬ 
pany making the loan or giving the guarantee who is 
knowingly and wilfully in default shall be liable to a fine 
not exceeding one thousand rupees and shall he jointly 
and severally liable for any loss incurred by the company 
in respect of such loan or guarantee. 

Notes of changes. "Section 87E controls the making of loans between 
companus under the same management ."—Notes on Clauses. 

" The alteration made in sub-section (i) provides for excepting renewals 
of old loans or gu.arantees whose continuance may be essential to th(^ survival 
of the company from the purview of the sub-section. A drafting amendment 
is made in the pro\iso. Sub-section (2) has been expanded to include a civil 
liabiliiv in ad<lition to tlie penalty, which has been reduced in amount, and 
to appl'. the jienaltv directly to the direct(»r or oOicer at fault ."—Report of 
ill!' Si’lecl Cofuoiillee. 

1 his section ]>rohibits what is known as inter-investment, that is 
lo say. il prohii)its a company which is managed by a managing agent 
from advancing any loan or guaranteeing any loan given by a third 
])aity to any other comjxtny managed by the same managing agent. 

It has been enacted to pre\ent a most usual abuse indulged in by 
managing agents. 
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87F. A company other than an investment com- Sec. 87F 
pany, that is to say, a company whose principal business 

Purchase by company IS tllC UC(juisitiofl and Holding O] 

of shares of company sharcs, stocks, debcutures or other 

under same managing * * 

agent. seciirities, shall not purchase shares 

or debentures of any company under management by the 
same managing agent, unless the purchase has been pre¬ 
viously approved by a unanimous decision of the board 
of directors of the purchasing company. 

Notes of changes. ‘'The companies known as investment companies ha^•e 
been excluded from the operations of the section and the rather novel provision 
requiring approval by a special majc^rity of the directors has been revised.”— 

Report of the Select Co}iin)iltee. 


This section is intended to prevent the employment of the funds 
of a company which is under the management of a managing agent in 
the purchase of shares and debentures of any other company under 
the management of the same managing agent. No portion of the funds 
of a company can be employed in the purchase of such shares or 
debentures unless such purchase has been previously approved b^' the 
unanimous decision of the board of directors of the purchasing company. 

As in the case of section 86F, the provision of this section will be 
deemed to be satisfied if the directors present at the meeting at which 
the question of the purchase of shares and debentures comes up, agree 
unanimously to the proposal for the purchase of such shares and deben¬ 
tures. It is not necessary that the consent of. all the members of the 
board whether they are present or not at the meeting should be obtained. 

The restrictions to the purchase of such shares and debentures how¬ 
ever, do not apply to an investment company. The definition of an 
investment company is given in the section itself. It means a company 
whose principal business is the acquisition and holding of shares, stocks, 
debentures or other securities. 

As to what is the principal business of a company, it must be 
judged from the object clause in the Memorandum of Association, and 
the main object will be deemed to be the principal business of the 
company. As to how the main object is to be determined, see notes 
under sec. 6. 
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87G. A managing agent shall not exercise in respect 
of any company of which he is a managing agent a power 

Restriction on mana- issuc debentures or, except with the 
ging agent’s powers of authority of the directors, and within 

the limits fixed by them, a power to 

invest the funds of the company, and any delegation of 

any such power by a company to a managing agent shall 

be void. 


management. 
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The definition of a managing agent as given in section 2 implies 
that the managing agent is to have the whole management of the affairs 
of the company, subject to such control oh the part of the directors 
as may be regulated by the agreement between the company and the 
agent. Ordinarily debentures are issued on behalf of a company by 
the directors. This section in effect provides that this power of issuing 
debentures cannot be delegated to the managing agent by any provision 
in the agreement. It can also be looked upon as providing a restriction 
on the general powers of management of a managing agent. It prevents 
the managing agent from exercising the right of issuing debentures, or 
in other words, creating an indebtedness whether it is naked or is 
secured by a charge, fixed or floating, over the assets of the company. 
It is not quite clear as to whether in view of the use of the word 
“debenture” in an unqualified manner it cannot be said that a managing 

agent cannot even borrow. For what is a naked debenture, but an 
ordinary borrowing? 

As regards the powers of investment of funds in the usual course 

of management this section also provides a partial restriction. The 

right of a managing agent to invest funds is made dependant upon the 

authority of the directors and then too within the limits to be fixed bv 
them. 


The last sentence of this section prevents the delegation by the 
company of the powers of issuing debentures and investment of funds 
to managing agent and makes such a delegation void. 


87H. A managing agent shall not on his own 
account engage in any business which is of the same nature 

as and directly competes with the 
business carried on by a company 
under his management or by a 
subsidiary company of such company. 


Managing agent not 
to engage in business 
competing with the 
business of managed 
company. 


Notes of changes. ' We ha\'e recast this section. We feel that the refer¬ 
ence to competitive i>usiness might render the pro\-isions of tlie section too 
comprehensive, and we are disposed to take a cavitious attitude in view of 

the fact that the .section re[>resents an entirelv new departure."—7?c/>orf oi 
the Select Cnnnnittee. ^ ^ 


()!.-](ct of 
section is 
to pre¬ 
vent 
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tion Ijy a 
managing 

agent. 


The object of this section is to prevent a managing agent from 

engaging himself in any business which is of the same nature as, and 

\\nu-h directly competes with, the business carried on by the company 

or in other words from competing with the business of the company. 

I he test is la) Is the business which is carried on by the managing 

agent of the same nature as the business carried on by the company? 

and (Ij) Does it directly compete with the business carried on by the 

company? l.hilcss both these conditions are satisfied, it is not within 
Iho niischiof of the section. 
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This section gives effect to the principle that a person who is in the See. 87H 

position of a managing agent and as such has the control of the whole - 

affairs of the company must not carry on any other business in rivalry 

with the business of the company. In other words, it prevents him from 

doing any business which is liable to affect prejudicially the business 

of the company by reason of its being in the nature of a competiti\’e 
business. 

This section however does not indicate as to what is to happen if Remedies 
the managing agent, notwithstanding the prohibition, does carry on such 
a business. In such an event two courses will be open to the company, of the 
The company can say that the business so carried on has been carried 
on in breach of an express prohibition imposed by the statute, and that Imposed hy 
it is consequently entitled to claim damages from the managing agent, 
as was done in the case of Dean v. MacDowell, 8 Ch. D. 345. It is 
also conceivable that in a proper case the company may call upon the 
managing agent to account for the benefits obtained by him in connnec- 
tion with his competing business on the principles laid down by Lindley, 

L. J., in the case of Aas v. Benham, (1891) 2 Ch. 244 at p. 255 where 

in the case of a partnership the learned Lord Justice .laid down the law 
in these terms; — 

It is equally clear law that if a partner without the consent 
of his co-partners carries on business of the same nature as, and 
competing with that of the firm, he must account for and pay ox er 
to the firm all profits made by him in that business." 

The onus of proving that the business complained of is hit by this 
section is in either case on the company. proof is on 

The question as to whether the business carried on by the managing 
agent falls within the category of the prohibited business must be 
determined according to the particular circumstances of each case. But 
once it is proved that the business is of the same nature as, and com¬ 
peting with, the business of the company, the company would be 
entitled to the reliefs as indicated above. 


871. Notwithstanding anything contained in the 
articles of a company other than a private company the 

.Limit on number of dircctors, if any, appointed by the 

directors appointed by managing agent shall not exceed in 
"managing agent. number one-third of the whole 

number of directors. 

✓ 

Notes of changes. This section limits the number of nominations of 
directors by managing agents. 

This section limits the right of nomination of directors by the 
managing agent of public companies. By the terms of this section no 
managing agent can nominate more than one-third of the total number 
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of directors, and this is so, notwithstanding the fact that the articles 
or the agreement give them power to nominate more. 

Usually nominated directors are by the Articles of Association not 
subject to retirement by rotation. The provisions of clause 78 of 
Table "A" which is now made compulsory in the case of all companies 
would not touch these nominated directors at all. 

Contracts. 

88. (/) Contracts on behalf of a company may be 

Form of contr.icts. made as follows (that is to say): — 

(t) any contract which, if made between private 
persons, would be by law required to be in 
writing, signed by the parties to be charged 
therewith, may be made on behalf of the 
compan\', in writing signed by any person 
acting under its authority, express or 
implied, and may in the same manner be 
varied or discharged; 

(h) any contract which, if made between private 

persons, would by law be valid although 
made by parol only, and not reduced into 
writing, may be made hy parol on behall 
of the companj^ by any person acting under 
its authority, express or implied, and may in 
the same manner be varied or discharged. 

( 2 ) All contracts made according to this section shall 
be effectual in law and shall bind the company and its 
successors and all other parties thereto, their heirs, or 
legal representatives, as the case may be. 

Tliis sction deals with the procedure regarding the making and 
variation of contracts entered into by companies. 

The provisions of the section would seem to indicate that even 
in the case of companies it is not always necessary to enter into 
contracts under seal or in writing, and that it is competent for com¬ 
panies, in cases where it is competent for private individuals to make 
a contract by |)arol, to do so, provided the company is represented 
in such a transaction by a person duly authorized to act on its behalf. 
See Bonrkc Alexandra Hotel Co,, (1877) W.N. 30. Capel v. Sims' 
Ship's Composition Co., 58 L.T. 807. 

In the case of contracts which in law must, in the case of indivi¬ 
duals, be reduced into writing the company may make it through a 
person duly authorized by it expressly or b}' implication, and the con¬ 
tract may be varied or discharged by such a person. As instances of 
cases falling under this sub-section, reference may be made to the 
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following :—Beer v. London & Paris Hotel Co., 20 412, /ones v. Sec. 88 

Victoria Gravhig Dock Co., 2 Q.B.D. 314. —— 

In connection with a contract which is reduced to writing it is u it luccs 
not necessary for the purpose of its validity that every such contract 
should be under seal. Even under the ordinary common law, apart he ahva\-s” 
from this section, contracts which are reduced into writing even though seal 

not under seal may be enforced. 

The first question is very fully dealt with in two classes of cases, 
viz. :— 


(f) All contracts entered into by trading corporations for the 
purposes for which the}^ are incorporated, and 

(ii) contracts for works done or goods supplied for purposes 
for which a corporation is created, by Bovill, C.J., in the case of 
South of Ireland Colliery Co. v. Waddle, (1868) L.R. 3 C.P. 469 
where he observed as follows:_ 


Originally, all contracts by corporations were required to 
be under seal. Prom time to time certain exceptions were intro¬ 
duced, but these for a long time had reference only to matters of 
trifling importance and frequent occurrence, such as hire of ser¬ 
vants, and the like. But, in progress of time as new descriptions 
of corporations came into existence, the Courts came to consider 
whether these exceptions ought not to be extended in the cases of 


Contracts 
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% 
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corporations created for trading and other purposes. At first there not^under 
was considerable conflict ; and it :s impossible to reconcile all the seal, 
decisions on the subject. But it seems to me that the exceptions 
created by the recent cases are now too firmly established to be 
questioned by the earlier decisions, which, if inconsistent with them 
must, I think, be held not to be law. These exceptions apply to all 
contracts by trading corporations entered into for the purposes for 
which they are incorporated." 


To the same intent are the observations of Wightman, J., in the case 
of Henderson v. Australian Royal Mail Steam Navigatioji Co., 24 

L-J.Q.B. 322, where he observed as follows:_ 

"The general result of these cases seems to me to be. that, 
whenever a contract is made with relation to the purposes of the 
Corporation, it may, if the Corporation be a trading one, be 
enforced, though not under seal." 

Apart from these cases there is also another class of cases in which 
a corporation becomes liable even though the contract under which 
the claim is made is not under seal, where a purpose for which a cor¬ 
poration is created renders it necessary that works should be done or 
goods should be supplied to carry that purpose into effect, and orders 
are given by the corporation in relation to the works to be done or 
goods to be supplied to carry that purpose into effect. In such a case 
if the works done or the goods supplied are accepted by the corporation 
and the whole consideration for payment is executed, then there is a 
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contract to pay implied from the acts of the corporation, and even in 
the absence of a contract under seal the corporation cannot avoid liabi¬ 
lity for payment in respect of the works done or the goods supplied. 
See Clarke w Cuckfield Union, 21 L.J. Q.B. 349. Nicholson v. The 
Guardians of the Bradfield Union, 1 Q.B. 620. Lawford v. Billericay, 
(1903) I K.B. 772. 

89. A bill of exchange, hundi or promissory note 
shall be deemed to have been made, drawn, accepted or 

endorsed on behalf of a company if 
made, drawn, accepted or endorsed in 
the name of, or by or on behalf or on 
account of, the company by any person acting under its 
authority, express or implied. 

This section deals with Bills of Exchange and Promissory Notes 
made, accepted or endorsed on behalf of the company. According to 
this section in order that a bill of exchange or a promissory note may 
be binding on the company two things are necessary, viz.: —(t) the bill 
or promissory note must either be made, accepted or endorsed in the 
name of the company or by or on behalf of the company, and (n) it must 
be so done by a person acting under the authority of the company. The 
first requisite is in accordance with the general principle of law 
enunciated by the Judicial Committee in the case of Sadasuk v. Kishen 
Prosad, 46 I.A. 33 at p. 36, where Lord Buckmaster in delivering the 
judgment of the Board enunciated the law as follows:—*Tt is of the 
utmost importance that the name of a person or firm to be charged 
upon a negotiable document should be clearly stated on the face or 
on the back of the document, so that the responsibility is made plain 
and tan be instantly recognized as the document passes from hand to 
hand." 

riu! whole test is as was expressed b}^ Jessel, M.R., in the case of 
(tkcil \ . Charles c'v Anr., 34 L.T. 822 at p. 823. "Does it appear then 
that tlie document was made or accepted on behalf of the company?” 
II it does, then the requisites of this section are complied with. It is 
difficult to lay down accurately what are the words necessary to make 
a document binding on the company, provided of course the 
person signing it is duly authorized. It is not necessary to use the 
words "lor" or "on account of" the company, but it would be suffi¬ 
cient li tlu re are other circumstances to show that it was the intention 
to bind the compan3^ Thus where the stamp of the company was put 
over the written signature of a managing director, it was held that the 
compan}’ was bound. See Chapman v. Syyieihurst, (1909) l K.B. p. 927^ 
Where liowev<‘r the document was signed by certain directors but there 
was nothing beyond their description of directors to show that they 
had anything to do with the company, it was held that they were 
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personally liable. Dutton v. Marsh, L.R. 6 Q.B. 361. Similarly in Sec. 89 
Sreelal Mangtulal v. Lister Antiseptic Dressing Co., Ltd., 52 Cal. 802, 
where the managing agents of a company signed as Mitter & Sons, 
Managing Agents. Lister Antiseptics & Dressing Co.. Ltd., it was held 
that they were personally liable and not the company. See also in the 
matter of the Jajodia Cotton Mills, Ltd., 31 C.W.N. 683, 

As regards the second condition it is not necessary that an authority Express 
should expressly be given in all cases. It is sufficient if authority can authority 
be implied. See judgment of Lord Justice Giffard in the case of In re necessary 
Land Credit Co, of Ireland, L.R. 4 Ch. App. 460. See also Dey v. 

Pullinger Engineering Co., (1921) i K.B. 77. 

It must also be observed that as regards the executant where the 
bill is signed by a person who in terms of the articles of the company 
would be competent to sign, a ho 7 ia fide third party accepting the bill 
drawn by such a person would be entitled on the principles of Royal 
British Bank v. Turquajid, 25 L.J.Q.B. 317, to assume that the director 
signing it was acting under its authority when he signed it and can 

recover the moneys on the bill accordingly. Dey v. Pullinger Engineer¬ 
ing Co., (1921) I K.B. 77. 

This section however does not deal with the question of the Does not 
authority of the company to make bills or notes. So far as this is con- deal with 
cerned the law is quite clear. Unless there is authority expressed or 
implied a corporation has no power to make, endorse or accept bills or ^9 make 
notes. See Bateman v. Mid-Wales Rail Co., L.R. i C.P. 499. 

In every case it is a question of fact, and notwithstanding the 
very large number of decisions it is difficult to lay down any general rule 
Reference however may be made to the following cases, viz.. Courtauld 
V. Sanders, 16 L.T. 562 ; Elliot v. Bax-Ironside, (1925) 2 K.B. 301. 

Where it is desired to give a company power to issue bills and Power to 
other negotiable instruments it is expedient to provide that power ex- bills 

pressly in the Memorandum. In the absence of such an express power li'ven^b^ 
the question always arises as to whether the business of the company is 
one which can in the ordinary course be carried on without the issue 
of such instruments, or in other words, whether upon a fair construc¬ 
tion of the Memorandum the power appears to be incidental or con¬ 
ducive to the objects. See Peruvian Railway Co. v. Thames & Mersey 
Mar. Insurance Co., L.R. 2 Ch. App. 617 ; In re Cunningham & Co., 

36 Ch. D. 532 ; In re General Estates Co., L.R. 3 Ch. App. 762. Thus 
in the case of a gas company, a mining company or a cemetery 
company it was held that there was no implied power to draw bills. 

Bramah v. Roberts, 3 Bing. N.C. 963. Dickinson v. Valpy, 10 
B. & C. 128. Steele v. Harmer & Ors., 14 M. & W. 831. 

As indicated above, unless a Bill of Exchange, a Hundi or a Pro* 

J^ssory Note is purported to be drawn, accepted or endorsed on behalf 
o a company, it is not prima facie binding on the latter. The only 
exception to this case is where the person signing is expressly authorized 

31 
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Sec. 89 to execute and make a promissory note in his own name which would 

be binding upon the company. In this class of cases the scope and 
limit of the authority are very strictly observed. Thus in the case of a 
managing agent who was given under the articles powers to make con¬ 
tracts and sign receipts on behalf of the company, it was held that that 
was not sufficient to give him authority to make promissory notes within 
the meaning of this section. See Jkandu Mai < 5 * Sows v. Dehradun 
Miissoorie Electric Tramway Co., 52 All. 883. See also Sreelal Mangtur 
lal V. Liater Antiseptic & Dressing Co. Lid., 52 Cal. 802. 


90. A company may, by writing under its common 
seal, empower any person, either generally or in respect 
Execution of deeds of any Specified matters, as its 

attorney, to execute deeds on its 
behalf in any place either in or outside British India ; and 
every deed signed by such attorney, on behalf of the 
company, and under his seal, where sealing is required, 
shall bind the company, and have the same effect as if it 
were under its common seal. 


Notes of changes. The words in italics have been substituted for the 
words “not situate in Britisli India" by section .|5 of the Amending Act of 1936. 

“The existing section (>o provides for empowering a person to execute deeds 
on behalf of a company in any place outside British India. We have made the 
section apply also to British India itself ."—Report of the Select Committee. 


This section relates to the appointment of attorneys for the purpose 
of executing deeds on behalf of the company. Such a power is essen¬ 
tially necessary to prevent inconvenience to companies in cases where 
owing to distance or other contingencies it is not possible to resort to 
ordinary modes of execution of documents. There are provisions 


generally made in the articles for appointment of attorneys, but even 
where the articles are silent this section would authorize companies to 


make such an appointment for the purpose of execution of deeds. 

Before the Amending Act of 1936 this section merely made provi¬ 
sions for the execution of deeds on behalf of a company in any place 
situate outside British India. 

By the words “in or outside British India" the operation of this 
section h.is bt'en extended to the case of appointments for execution of 
docnineiifs within British India 


91. (z^) A company' whose objects require or com¬ 

prise the transaction of business beyond the limits of 

Power for comp.iny Bfitish India may, if authorised by 

its articles, have for use in any 
territoiy’, district or place not situate 
in British India, an official seal, which shall be a facsimile 
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of the coinmon seal of the company, with the addition on Sec. 91 
its face of the name of every territory, district or place 
where it is to be used. 

( 2 ) A company having such an official seal may, by 
writing under its common seal, authorise any person 
appointed for the purpose in any territory, district or place 
not situate in British India to affix the same to any deed 
or other document to which the company is party in that 
territory, district or place. 

{3) The authority of any such agent shall, as between 
the company and any person dealing with the agent, 
continue during the period (if any) mentioned in the 
instrument conferring the authority, or if no period is 
there rnentioned, then until notice of the revocation or 
determination of the agent’s authority has been given to 
the person dealing with him. 

( 4 ) The person affixing any such official seal shall, 
by writing under his hand, on the deed or other document 

the seal is affixed, certify the date and place of 
affixing the same. 

( 5 ) A deed or other document to which an official 
seal IS duly affixed shall bind the company as if it had 
been sealed with the common seal of the company. 

This section provides for what is known as the “Facsimile Seal” •■Facsimile 
for use in territories situate outside British India. If the Articles of Seal.”™'* 
Associafion authorise the use of such a “Facsimile seal,” it can be used 
for transactions outside the limits of British India. 

The seal so to be used must be a facsimile of the official seal, and what it 

must bear on the face of it an imprint showing the location of the place 
where it is to be used. contain. 

Only persons authorized by the company under its common seal who can 
are to be entitled to use the seal in deeds to be executed outside it. 
British India. When using the seal the person affixing it must by 

writing under his hand certify the date and place where it is affixed by 

him. 


91 A, (j)^ Ever^^ director who is directly or indirectly 
concerned or interested in any contract or arrangement 

Disclosure of interest entered into by or on behalf of the 

y irectors. Company shall disclose the nature of 

his interest at the meeting of the directors at which the 
contract or arrangement is determined on, if his interest 
then exists, or in any other case at the first meeting of the 
directors after the acquisition of his interest or the making 
of the contract or arrangement: 
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Provided that a general notice that a director is a 
director or a member of any specified company or is a 
member of any specified firm, and is to be regarded as 
interested in any subsequent transaction with such firm 
or company, shall as regards any such transaction be 
sufficient disclosure within the meaning of this sub-section 
and after such general notice, it shall not be necessary to 
give any special notice relating to any particular transac¬ 
tion with such firm or company. 

( 2 ) Every director who contravenes the provisions 
of sub-section ( 7 ) shall be liable to a fine not exceeding 
one thousand rupees. 

(j) A register shall be kept by the company in which 
shall be entered particulars of all contracts of arrange¬ 
ments to which sub-section (7) applies, and which shall 
be open to inspection by any member of the company at 
the registered office of the company during business 
hours. 

{ 4 ) Every officer of the company who knowingly 
and wilfully acts in contravention of the provisions of 
sub-section { f) shall be liable to a fine not exceeding five 
hundred rupees. 


Notes of changes. sub-sectiou (/). In the proviso the words in 

italics have Ijcen suhstitiiteil for the words "member of any specified firm or 
company ' i)y section .(0 («) of the Amending Act of 1936. 

/?(': sit}>-st‘clions (j) and {^). These luive been added by section 46(b) of 
tlie Amending Act of 19^6. 

We consider that some provision should be made to ensure that share¬ 
holders may obtain information about contracts in which directors of the com- 
IMiiy are intensted. We have provitled that a register shall be maintained to 
supply this information."—/?,/>oW of the Select Committee. 


This section was introduced in India by the Indian Companies 
Amendment Act of 1914. 

The position of a director vis-a-vis the company has already been 

discussed in the notes to section 2 under the heading of ‘‘Directors.” 

As indicated there a director stands in a fiduciary relationship with the 

compaiu , lie cannot in the absence of an express provision to that 

c‘ifect in die artich's contract with the company. Albion Steel etc. Co. 
V. Martin, i Ch. D. 380. 

Sir Richard J 5 aggallay in the case of North-West Trans¬ 
portation Co. V. Ihatly, L.K. 12 A.C. at p. 593 in discussing the 
(jnestion of the right of a director to enter into contracts with the com- 


paii}^ obser\ed as follows:_ 

On till* other hand, a director of a company is precluded from 
dtaliug, till behalf of the company, with himself, and from entering 
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into an engagement in which he has a personal interest conflicting, or 
which possibly may conflict, with the interest of those whom he is bound 
by fiduciary duty to protect ; and this rule is as applicable to the case 
of one of several directors as to a managing or sole director." See also 
P. Venkaia-Chalaputty v. Guntur Cotton etc. Co. Ltd.. A.I.R. (1929) 
Mad. 353, where similar observations were made. 

The rule embodied in this section is based upon principles of mora¬ 
lity, and is not merely a technical or arbitrary rule. It is based upon 
the principle that no person acting as an agent can be allowed to put 
himself in a position in which his interest and duty will conflict. See 
Parker v. McKenna. 10 Ch. App. 96. The principle embodied in this 
section is applicable however even though a contract is not directly 
with the company provided that the interest of such a contract is such 
as to create a conflict between interest and duty. See Barnacle v. Clark, 
(1900) I Q.B. 279. 

This principle is observed so strictly that no question is even 
allowed to be raised as to the fairness or unfairness of a contract 
entered into by a director with the company. Bray v. Ford. (1896) 
A. C. 44 at p. 51/52- 

It is however open to the company to waive the benefit of this 
prohibition. Imperial Mercantile Credit Association v. Coleman. L.R. 
6 Ch. App. 558 ; Kaye v. Croydon Tramways Co., (1898) i Ch. 358 ; 
and Costa Rica Railway Co. v. Forwood, (1900) i Ch. 756. This is 
generally done by inserting in the Articles of Association a provision 
to the effect that a director may contract with the company. Even 
where there is no such provision, it is competent for the company in 
general meetings to do so. Grant v. United Kingdom Switchback Rail 
Co., 40 Ch.D. 135. 

Even where the directors have the right to contract with the com¬ 
pany it is their duty to disclose the interest to the board. This is 
necessary in order to enable the other directors to scrutinize the terms 
carefully. Imperial Mercantile Credit Association v. Coleman, L.R. 6, 
H. L. 189 ; Southall v. British Mutual etc. Society, L.R. 6 Ch. A. 614 ; 
and Costa Rica Rail Co. v. Forwood, {1900) i Ch. 756. 

The duty to disclose is based more or less upon the principle that 
where there is a conflict between duty and interest, an agent must dis¬ 
close any undertaking likely to result in any gain to him arrived at 
between the agent and a third person who enters into a contract with 
the principal, as non-disclosure of such interest is tantamount to a 
fraud on the principal. Transvaal Lands Co. v. New Belgium Land & 
Development Co., (1914) 2 Ch. 488 ; and Boulton Bros. v. New 
Victoria Mills, (1929) A.I.R. (Allahabad) at p. 94. In the case of 
Imperial Mercantile Credit Association v. Coleman, L.R. 6 H.L. i8g, 
Lord Chelmsford dealing with the question of disclosure of interest of 
directors observed that it is for the directors to determine whether they 
Will enter into any contract or order any work to be done for the 


Sec. 91 A 


Question 
viewed 
with great 
strictness. 


Duty to 
disclose. 
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Sec. 91 A company in which a brother director is interested, and it would be a 

most important element in their consideration where the nature of the 
interest of such a director is such as is required to be declared. 


Ot)ject of 
t!)is section. 


0 


This section enacts that it is really the duty of a director under 
common law as indicated above namely, that every director who has 
any interest direct or indirect in a contract or arrangement entered into 
by or on behalf of the company, must disclose the nature of his interest 
at the meeting of the directors at which the contract or arrangement in 
which the said director is interested is taken up by the board. 

The section provides further that such disclosure must be made at 
the earliest point of time. Thus if the director in question is interested 
at the time when the contract comes on for discussion before the board, 
he must disclose his interest at the said meeting, but if he acquires the 
interest later on, then he must disclose it at the first opportunity that 
presents itself to him after he acquires his interest, viz.» at the next 
available meeting of the directors. 


What is 
su fficient 
disclosure 
of interest. 


What is necessary under sub-section (i) is that the director should 
disclose the nature of his interest. As to what is sufficient disclosure, 
see Imperial Mercantile Credit Association v. Coleman, L.R. 6 H.L. 
189 : Dunne v. English, L.R. 18 Eq. 524 ; Turnbull v. West Riding 
Athletic Club, 70 L.T. 62 and Cackett v. Keswick, (1902) 2 Ch. 

456/470. 


Having regard to the wording of the section it is doubtful whether 
any disclosure is necessary in the case of such contracts which do not 
come up in the ordinary course before the directors for confirmation, 
for instance, contracts which a managing director is authorized by a 
general resolution of the directors to enter into on behalf of the com¬ 
pany, or contracts which for some other reason have not got to be 
brought up before the board of directors for sanction. 


Wiun notice In cases where the general body of directors are aware of such 
sary.*^*^^ interest it is not necessary to make any disclosures. Imperial Mercan¬ 
tile Credit Association v. Coleman, L.R. 6 Ch. App. at p. 568 ; Costa 
Rica Ry. Co., Ltd. v. Fonvood, i Ch, App. 756 ; P. Venkata-Chala- 
putty v. Guntur Cotton etc. Mills. A.I.R. (1929) Mad. 353. 


When 
^^cMcral 
notice is 
sullicient. 


Ke^^isler of 
contracts. 


The ]>roviso has been introduced with the object of avoiding incon¬ 
venience. and it enacts that a general notice given by a director that 
he is a director or a member of any specific company or firm, and 
as sucli will be interested in transactions with such a company or firm, 
shall, in case of transactions between such firm or company and the 
com])any of which he is a director, be treated as sufficient disclosure 
within the meaning of this section, and that it will not be necessary to 
gi\ e any special notice relating to aii}' particular transaction. 

Sub-section (3) was introduced for the first time by the Amending 
Act of i93t), and it imposes upon a company the duty to keep a 
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register in which must be entered particulars of all contracts and Sec. 9lA 
arrangements entered into by the company in which a director is 
directly or indirectly interested. The Act does not indicate what are 
the particulars which must be entered in the register. On general 
principles however it seems that the register must indicate (a) the date 
of the contract, (b) the name of the other party to the contract or 
arrangement, (c) the commodity to which the contract relates, (d) the 
rate, and {e) the details as to delivery. The register is to be kept 
open for inspection by any member of the company at the registered 
office of the company during business hours. 

The object of this sub-section is to facilitate information being 
given to the members as regards contracts in which directors are inter¬ 
ested. It is doubtful whether the provision as it now stands is really 
of any benefit to the company. It is likely to open the way to abuses 
and to the risks of undesirable disclosures to persons who may be 
interested in rival concerns. 


This section does not provide what is to happen in the event of Consequen- 
a non-observance of the provisions of this section by a director, beyond non- 

saying that every director who contravenes the provisions shall be liable 
to a fine not exceeding Rs. i,ooo. 

The consequence of non-disclosure of his interest in a contract by 
a director therefore is governed by the ordinary common law of the 
land. Under the common law failure to disclose the interest is tanta¬ 
mount to fraud and is a good ground for setting aside the contract. 

On the question as to whether in case where rescission of the con- contract 
tract is impossible, it is possible for the company to claim the 
profits or its equivalent by way of damages, judicial decisions would 
appear to answer the question in the affirmative. See Jacobus Marler 
Estates, Ltd. v. Marler, 114 L.T. 640 and Cook v. Decks, (1916) 

I A.C. 554. 


The question of commission paid to a director in respect of a 
contract entered into by a company also comes within this section, 
and unless there is a disclosure by the director in respect of the com¬ 
mission which he is to receive, the company can elect to rescind the 
contract and (or) realize the commission secretly received by the 
director. In such a case the Courts generally refuse to enquire into 
the motive of the person giving the commission, and will invariably 
presume in favour of the principal. See Metropolitan Bank v. Heiron, 
5 Exch. D. 319. In re Sale Hotel and Botanical Gardens Co., 77 L.T. 
681. In re Sharpe, (1892) i Ch. 154, North American Land and 
Timber Co., Ltd. v. Watkins, (1904) i Ch. 242. 

Where a director has an existing interest in a contract which is 
placed before the board of directors for confirmation, the notice con¬ 
vening the meeting must give particulars of such interest. See Kaye 
V. Croydon Tramways Co., (1898) i Ch. 358. Tiessen v. Henderson, 
(1899) I Ch. 861. Normandy v. Ind, Coope & Co., (1908) i Ch. 84. 
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Sec. 91B 


91B. (/) No director shall, as a director, vote on 

any contract or arrangement in which he is either directl}' 

Prohibition of voting or indirectly concerned or interested 
by interested director. yiQy shall Ms presefice coufit foT the 

purpose of forming a quorum at the time of any such 
vote; and if he does so vote, his vote shall not be counted; 

Provided that the directors or any of them may vote 
on any contract of indemnity against any loss which they 
or any one or more of them may suffer by reason of 
becoming or being sureties or surety for the company. 

( 2 ) Every director who contravenes the provisions 
of sub-section (/) shall be liable to a fine not exceeding 
one thousand rupees. 

(s) This section shall not apply to a private 
company: 

Provided that vuhere a private company is a subsi¬ 
diary company of a public company, this section shall 
apply to all contracts or arrangements made on behalf of 
the subsidiary company with any person other than the 
holding company. 


Notes of changes. Re. subsection (/). The words in italics have been 
insertc-d I)y section ,(7 («} of the Amending Act of 1936. “A salutary provision 
the equity of wliicli has been recognised by the Courts .”—Report of the Select 
Coniinitiee. 

Re: sul)-section (3). The proviso has been added !)y section 47 (b) of the 
Amending Act of 1936. 


Interested 
diret tors 
cannot 
vote. 


They 

cannot be 
counted in 
nrddng 
up a 
(juoruin. 


This section prevents a director of a public company who is directly 
or indirectly concerned with or interested in any contract, from 
exercising his right to vote as a member of the directorate in relation 
to the said contract or arrangement. Prima 'facie the quorum at a 
meeting of directors means the quorum competent to transact the 
business of the com|)any before the board. A director who is inter- 
est(‘d in any matter which is being considered by the board is 
ex hypothesi not qualified to vote on the transaction. See In re Grey- 
mouth Point & Co., (1904) I Ch. 32 ; Neal v. Quinn, W.N. (1916) 
223 ; aiui In rc I\orth-Easicrn Insurance Co,, (1919) l Ch. 198. The 
only exception to this rule is the case of a contract of indemnity against 
any Im.xs which the directors or any one or more of them may suffer 
\^y reasoji of becoming or being a surety or sureties for the company. 
It is only in such a case that under the statute an interested director 
is entitled to ^■()te. Prc\'ioiis to the amendment of this section by 
tlu' Amending Act of i()36 .such a director although precluded from 
\oting (oiild under an article i)rop('rly framed be taken into account 

in foimlng a (luoruin for the meeting. The words **nor shall.any 

sucli v(‘te Were introduced by the Amending Act of 1936, and now 
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the section effectively prevents him trom being included in the quorum Sec. 9lB 
at any such meeting. 

The proviso to this section extends the principle applicable to 
directors of public companies to the case of private companies which 
are subsidiaries of public companies in relation to contracts and arrange¬ 
ments made on behalf of such subsidiary companies with any person 
other than the holding company. 


pointing a manager 


91C. (/) Where a company enters into a contract 

for the appointment of a manager or managing agent of 

Disclosure to members the Company in which contract any 
in case of contract ap- dircctor of the Company is directly or 

indirectly concerned or interested, or 
varies any such existing contract, the company shall, 
within twenty-one days from the date of entering into the 
contract or the varying of the contract, send an abstract 
of the terms of such contract or variation, as the case 
may be, together with a memorandum clearly indicating 
the nature of the interest of the director in such contract, 
or in such variation, to every member; and the contract 
shall be open to the inspection of any member at the 
registered office of the company. 

( 2 ) If a company makes default in complying with 
the requirements of sub-section ( 7 ) it shall be liable to a 
fine not exceeding one thousand rupees; and every office) 
of the company who knowingly and wilfully authorise.s 
or permits the default shall be liable to the like penalty. 


Notes of changes. The words in italics have been inserted in sub-section (/) 
by section 48 of the Amending Act of 1936. 

The amendment “inserts a time limit within which the information required 
by section 91C is to be given to members of a company ."—Notes on Clauses. 

"The first change made in the clause inserts in section 91C a reference to 
managing agents since these are not now included in the terms manager. We 
have also slightly enlarged the time allowed for sending abstracts of contracts 
concerned to members of the company ."—Report of the Select Committee. 


This section deals with the making or variation of contracts 
appointing a manager or a managing agent in which any director of 
the company may be directly or indirectly concerned or interested. 
In such cases the section imposes upon the company the duty of send¬ 
ing abstracts of the terms of the contract or the variation thereof, 
together with a memorandum indicating the nature of the interest of 
the director in such a contract or variation, to every member within 
3- period of three weeks from date of the making or variation. The 
contract itself is also to be kept open to the inspection of any member 
3-t the registered office of the company. 

32 
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91 C 


The object of this section like the preceding one is to enforce a 
disclosure by a director of his interest in a contract for the appoint¬ 
ment of a manager or a managing agent and to give facilities for the 
intimation thereof to the members. 


91D. (7) Every manager or other agent of a com¬ 
pany other than a private company not being the 

Contracts by ag.nts of subsidiary COmpUny of a public corn- 

company in which com- puiiy who cntcrs into a contract for 
pan^y is undisclosed prin- of the Company in which 

contract the company is an undis¬ 
closed principal shall, at the time of entering into the 
contract, make a memorandum in writing of the terms of 
the contract, and specify therein the person with whom 
it has been made. 

( 2 ) Every such manager or other agent shall forth¬ 
with deliver the memorandum aforesaid to the company 
and send copies to the directors, and such memorandum 
shall be filed in the office of the company and laid before 
the directors at the next directors’ meeting. 

( 3 ) If any such manager or other agent makes 

default in compl 3 dng with the requirements of this 
section— 

(a) the contract shall, at the option of the com¬ 

pany, be void as against the company; and 

(b) such manager or other agent shall be liable to 

a fine not exceeding two hundred rupees. 


Notes of ch.nnges. /?<■: si<b-.s,’clwns (;) and (j). The words in italics have 
Ixcii inserted by section of the Amending Act of 1936. 

riie corresponding clause "provides that copies of contracts by agents of 
the company in which the company is an undisclosed principal shall be sent to 
the directors and auditors in .advance."—Vo/c.s on Clauses. 

We (leh'ted the reference to auditors. We consider it unnecessary 

that tliey should receive copies of the.se contracts (contracts with undisclosed 
pnncip.ds), winch in some ca.ses may be numerous ."—Report of the Select 


J 1 h’ object of this section is to prevent a manager or other agent 

of a Company from passing off unprofitable contracts entered into by 

him f(M purposes of speculation or otherwise, on to the company. 

With this object it directs that every manager or other agent of a public 

company who enters into a contract for and on behalf of a company 

in which the company is treated as an undisclosed principal must 

at the time of the entering into of the contract make a memorandiun 

in writing of the terms of the contract and the person with whom it 
is made. 


PROSPECTUS 


By sub-section (2) a copy of such memorandum is to be delivered Sec. 9 lD 
to the company' as also to the directors, and the memorandum is to 

be hied in the office of the company and brought before the directors 
at their next meeting. 

These provisions have been made obviously with the object of 
making it sure that contracts which such agents purport to enter 
into are promptly disclosed and identihed so as to prevent any chance 
thereafter of either passing on unprohtable contracts to the company 
or depriving the company of the benehts of prohtable contracts. 


Prospectus, 

% 

92. (j) Every prospectus issued by or on behalf 

of a compan 3 ’ or in relation to any intended compan}' 
Filing of prospectus. shall bc dated, and that date shall, 
unless the contrary be proved, be taken as the date of 
publication of the prospectus. 

( 2 ) A copy of every such prospectus, signed by everj' 
person who is named therein as a director or proposed 
director of the company, or b 3 ^ his agent authorised in 
writing, shall be filed for registration with the registrar 
on or before the date of its publication, and no such 
prospectus shall be issued until a copy thereof has been 
so filed for registration. 

(j) The registrar shall not register any prospectus 
unless it is dated, and the copy thereof signed, in manner 
required by this section. 

( 4 ) Every prospectus shall state on the face of it that 
a copy has been filed for registration as required by this 

section. 

( 5 ) If a prospectus is issued without a copy thereof 
being so filed, the company, and everv person who is 
knowingly a party to the issue of the prospectus, shall 
be liable to a fine not exceeding fifty rupees for ever 3 ' 
day from the date of the issue of the prospectus until 
a copy thereof is so filed. 

Section 92 deals with the formalities which a prospectus must 
comply with before it can be received by the registrar. The forma¬ 
lities which must be complied with are these: — 

(0 It must bear a date. 

(22) It must be signed by all persons named as directors or 

their authorised agents. 

^Iso provides that no prospectus can be issued until a copy of 
c same with the formalities fully complied with is filed with the 
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registrar. Every prospectus which is published must mention that 
a copy of the same has been filed with the registrar. 

A Bengalee document purporting to be a translation of a pros¬ 
pectus in English which had been filed was held to be a prospectus 
within the definition. The publication of such a document without 
filing a copy previously with the registrar was held to be an offence 
under sub-section (5). Emperor v. Bengal Salt Association, A.I.R., 
(1936) Calcutta, p. 33. 

As to what is a prospectus, see notes on the definition of “pros¬ 
pectus” under section 2 (14). 


93. (7) Every prospectus issued by or on behalf of 

a company, or by or on behalf of any person who is or 
Specific requirements been engaged 01 ' interested in the 

spectus. formation of the company, shall 

state— 

(a) the contents of the memorandum, with the 
names, descriptions and addresses of the 
signatories and the number of shares subs¬ 
cribed for bj^ them respectively; and the 
number of founders or management or 
deferred shares (if any) and the nature and 
extent of the interest of the holders in the 
property and profits of the company; and 
the number of redeemable preference shares 
intended to be issued with the date or, where 
no date is fixed, the Period of notice required 
and the proposed method of redemption; 
and 


{b) the number of shares (if an}') fixed by the 

articles as the qualification of a director, 
and an}’ provision in the articles as to the 
remuneration of the directors; and 
(c) the names, descriptions and addresses of the 
directors or proposed directors and of 
the managers or proposed managers and 
managing: agents or proposed managing 
agents (if any), and any provision in the 
articles or in any contract as to the appoint¬ 
ment of managers or managing agents and 
the remuneration payable to them; and 
{d) the minimum subscriptions on which the 
directors ma}’ proceed to allotment, and 
the amount payable on anplication and 
allotment on each share; and in the case of 



PROSPECTUS 


a second or subsequent offer of shares the Sec. 9 3 
amount offered for subscription on each 
previous allotment made within the two 
preceding years, and the amount actually' 
allotted, and the amount (if any) paid on 
the shares so allotted; and 

{e) the number and amount of shares, and 

debentures which within the two preceding 
years have been issued, or agreed to be 
issued, as fully or partly paid up otherwise 
than in cash, and in the latter case the extent 
to which they are so paid up, and in either 
case the consideration for which those 
shares or debentures have been issued or 
agreed to be issued; and 

(ee) where any issue of shares or debentures is 

underwritten, the names of the underwriters, 
and the opinion of the directors that the 
resources of the under-writers are sufficient 
to discharge the underwriting obligations ; 
and 

if) the names and addresses of the vendors of an}' 
property purchased or acquired by the 
company, or proposed so to be purchased or 
acquired, which is to be paid for wholly or 
partly out of the proceeds of the issue offered 
for subscription by the prospectus, or the 
purchase or acquisition of which has not 
been completed at the date of issue of the 
prospectus, and the amount payable in 
cash, shares or debentures to the vendor, 
and where there is more than one separate 
vendor or the company is a sub-purchaser, 
the amount so payable to each vendor: 
Provided that where the vendors or any of 
them are a firm, the members of the firm 
shall not be treated as separate vendors; 
and 

{ff) where any property referred to in clause (/) 

has imthin the two years preceding the issue 
of the prospectus been transferred by sale, 
the amount paid By the purchaser at each 
such transfer so far as the information is 
available and, where any such property is 
a business, the profits accruing from such 
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Sec. 93 business during each of the three years 

immediately preceding the issue of the pro¬ 
spectus or during each year of the existence 
of the business if less than three years so far 
as the information is available. A balance 
sheet of the business concerned made up to 
a date not more than ninety days before the 
date of the issue of the prospectus shall he 
appended to the prospectus: and 

(^) the amount (if any) paid or payable as 
purchase-money in cash, shares or deben¬ 
tures, for an\' such property as aforesaid, 
specifying the amount (if any) payable for 
goodwill ; and 

ih) the amount (if any) paid within the two 
j:)receding years or pa3'able, as commission 
for subscribing or agreeing to subscribe, or 
procuring or agreeing to procure subscrip¬ 
tions, for an\' shares in, or debentures of, 
the company', or as discount in respect 
of shares issued, showing separately the 
amount, if any, so paid, to the managing 
agents : Provided that it shall not be 
necessaiA' to state the commission payable 
to sub-under-writers ; and 

(?) the amount or estimated amount of preliminary 
exjienscs ; and 

[k] the amount paid within the two preceding 
3'ears or intended to be paid to any pro¬ 
moter, and the consideration for any such 
payment ; and 

(/) the dates of, and parties to. every material 
contract including contracts relating to the 
acquisition of property to which clause (/) 
applies, and a reasonable time and place at 
which an\’ material contract or a copj' 
thereof ma\’ be inspected; Provided that 
this requirement shall not apph^ to a con- 
tiact entered into in the ordinary course of 
the business carried on or intended to be 
carried on In- the company, or to any con¬ 
tract (except a eontract appointing or fixing 
the remuneration of a managing director or 
managing agent) entered into more than 


.h f n Repealing and Amending Act 1937. 

i'use (^7A sub-section (i) of section 93. afS 

''and 

(q) Where any part of the sums required for the matters set out 
m sub-section (2) of section loi is to be provided out of 
sources other than share capital particulars of the amount 
to be so provided and the sources thereof." 


(Page 254) 























PROSPECTUS 


two ye^rs before the date of issue of the Sec. 93 
prospectus ; and - 

(w) the names and addresses of the auditors (if 

any) of the company ; and 

in) full particulars of the nature and extent of the 

interest (if any) of every director in the 

promotion of, or in the property proposed 

to be acquired by, the company, or, where 

the interest of such a director consists in 

being a partner in a firm, the nature and 

extent of the interest of the firm, with a 

statement of all sums paid or agreed to be 

paid to him or to the firm in cash or shares 

or otherwise by any person either to 

induce him to become or to qualify him as, 

a director, or otherwise for services rendered 

by him or by the firm in connection with 

the promotion or formation of the companv ‘ 
and ^ ’ 

(o) where the company is a company having 

shares of more than one class, the right of 
voting at meetings of the company con¬ 
ferred by and the rights in respect of capital 
and di'oidends attached to the several classes 

of shares respectively; and 

ip) where the articles of the company impose any 

restrictions upon the members of the com¬ 
pany in respect of the right to attend, speak 
or vote at meetings of the company or of 
the right to transfer shares, or upon the 
directors of the company in respect of their 
powers of management, the nature and 
extent of those restrictions. 

(lA) Where the prospectus is issued by a company 
which has been carrying on business prior to the issue 
thereof, the prospectus shall set out the following reports 

in addition to the matters referred to in sub-section (i), 
namely : — 

(f) a report by the auditors of the company with 

respect to the profits of the company in¬ 
cluding its subsidiary companies, if any, so 
far as the information is available in each 
of the three financial years immediately 
preceding the issue of the prospectus and 
with respect to the rates of the dividends. 
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if any, paid by the company on each class 
of shares in the company for each of the said 
three years giving particulars of each such 
class of shares on which such dividends 
have been paid and the source from which 
the dividends have been paid and parti¬ 
culars of the cases in which no dividends 
have been paid on ayty class of shares for 
any of those years, and if no accounts have 
been made up for tiny part of a period of 
three years ending on a date three months 
before the issue of the prospectus, contain¬ 
ing a statement of that fact; 

Hi) if the proceeds or ayty part of the proceeds of 
the issue of the shares or debentures are or 
is to be applied directly or indirectly in the 
purchase of any business, a report made by 
an accountant or accountants holding the 
certificate referred to in section 144 who 
shall be named in the prospectus upon the 
profits of the business in respect of each of 
the three financial years immediately pre¬ 
ceding the issue of the prospectus : 

Provided that if, in the case of a company which has 
been carrying on business for less than three years, the 
accounts of the company have been made up only in 
respect of hoo years or any shorter period, this sub-section 
shall have effect as if references to two years or such 
shorf^'r period were substituted for references to three 
years. 

{iP) The statement referred to in clause {ff) of sub¬ 
section (/) and the report referred to in sub-section (j/1^ 
ivith respect to the profits of a company or business shall 
shoio clcarlv the trading results and all charges and 
expenses iiicidenlal thereto excluding income or profits 
having no relation to the trading for the period covered 
and excluding also items of profit or income of a non¬ 
recurring nature but including amounts appropriated 
from profits to such purposes as payment of taxation or 
reserves. 

{iC) Where any part of the sums required for the 
matters set out in sub-section (2) of section loi is to 
be provided out of sources other than share capital 
particulars of the amount to be so provided and the 
sources thereof. 
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(2) Where any such prospectus as is mentioned in S ec. 93 
this section is published as a newspaper advertisement, it 
shall not be necessary in the advertisement to specify the 
contents of the memorandum, or the signatories thereto, 
and the number of shares subscribed for by them. 

{3) This section shall not apply to a circular or notice 
inviting existing members or debenture holders of a com¬ 
pany to subscribe either for shares or for debentures of 
the company, whether with or without the right to 
renounce in favour of other persons. 

(4) The requirements of this section as to the 
memorandum and the qualification, remuneration and 
interest of directors, the names, descriptions and 
addresses of directors or proposed directors, and of 
managers or proposed managers, and the amount or 
estimated amount of preliminary expenses, shall not 
apply in the case of a prospectus issued more than one 
year after the date at which the company is entitled to 
commence business: 

Provided that the said requirements, except the 
requirement as to the amount or estimated amount of 
preliminary expenses, shall apply to a prospectus filed 
in pursuance of section 134. 

(5) Nothing in this section shall limit or diminish 
any liability which any person may incur under the 
general law or this Act apart from this section. 

Notes of changes. The corresponding clause provided "for the disclosure 
in the prospectus of a company of certain details, indicated in the amendment 
contained in the clause, which have not hitherto been required to be so dis- 
closed.”— Notes on Clauses. 

Re: sub-section (r) (a). The words in italics have been inserted by 

section 50 {a) (i) of the Amending Act of 1936- 

Re: sub-section (i) (c). The words in italics before and after “if any.” 

have been inserted by section 5*^ (^) (“) Amending Act of 1936- 

The change in this clause “supplies the necessary reference to managing 

agents.”— Report of the Select Committee. 

Re: sub-section {/) {ee). This has been added by section 50 («) (»«) of 
the Amending Act of 1936. This new clause “requires the prospectus to contain 
information about the under-writing of shares.”— Report of the Select Committee. 

Re: sub-section (z) iff). This has been added by section 50 {a) {Hi) of 
the Amending Act of 1936. “The chief change made requires a balance sheet 
to be prepared for a period of twelve months in respect of a business purchased 
or proposed to be purchased by the company, and to be appended to the 

prospectus.”— Report of the Select Committee. 

Re: sub-section (z) {h). The words in italics have been substituted for 
the words “or the rate of any such commission”, by section 50 {a) (iiia) of the 
Amending Act of 1936. “We have inserted an amendment of clause (h) of 

33 
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Sec. 93 sub-section (i) of section gj of the Act to apply the provision regarding dis¬ 
closure of commission to discount also.”— Report of the Select Committee. 

Re\ suh-section (/) (/). The words in italics have been inserted by 

section 50 (rt) (lu) of the Amending Act of 1936. "The change is intended to 

secure fuller information in respect of property purchased or to be purchased, 

for instance as to the existence of charges on such property.”— Report of the 
Select Com)}jittee. 

Re: sub-section (i) (o). The words in italics have been inserted by 

section 50 («) (t*) of the Amending Act of 1936. 

Rc: sub-section (?) (/>). This has been added by section 50 (a) (u») of the 
Amending Act of 1936. 

Re: sub-sections (lA) to (iC). These have been added by section 50 (6) 
of the Amending Act of 1936. The “first two changes made the proposed 
sul)-section (lA) also aim at securing disclosure of fuller information, e.g. as 
to sul)sidiary companies, and the sources from which the purchased company 
has fouiul the money for its recent dividends. Accounts are more clearly 
defined by the third change. The insertion of new sub-section (iB) is for the 
purpose of avoi<ling by an explanation any difficulties in interpreting the word 
‘jirofits’.”— Report of the Select Committee. 

Re: sub-section (./). The proviso in italics have been added by section 
50 (f) of the Amending Act of 1936. This “makes a provision supplementary 
to section 1^.] (i) </f the Act.”— Report of the Select Committee. 


Promoters. 


This section deals with what a prospectus, issued by or on behalf 
of a company or by or on behalf of any person who has been engaged 
or !S interested in the formation of a company, should contain. 

Persons falling within the last category are in common parlance 
called "promoters/’ These persons play a very important part in con¬ 
nection with the formation of a company, and it is necessary to define 
clearly their duties and liabilities. The word "promoter" has not 
been specifically defined in any case, but possibly the best definition is 
that gi\'en by Lord Justice Bowen in Whaley Bridge Calico Printing 
Co. V. (iTccn, 5 Q.B.D. 109, where he described the word as not being 
a term of law but of business which sums up in it a number of busi¬ 
ness o])eratioiis familiar to the commercial world by which a company 
is generally brought into existence. This definition is not exhaustive, 
for there may be jiromotcTs who provide the capital of a company, 
which ma\' ha\’e been already incorporated. See Emma Silver Mining Co. 
V. Leiois & Sons, 4 C.P.D. 396 at p. 407. But the best and safest defini¬ 
tion is jirobably that given by Lindley in his treatise on companies 
wiiere he defines a promoter as a person who brings the company into 
existence /.c., b\' taking an active part in forming it or in procuring 
persons to join it as soon as it is technically formed. He points out 
howe\*er that in one sense this definition may be too wide, and may 
include the printers, and the advertising agents who would however 
strictly speaking have nothing to do with the company or its formation. 
Cockburn, C. J., in Twycross \\ Grant, 2 C.P.D. 541, attempted to 
define a promoter as "one who undertakes to form a company with 
reference to a given project and to get it going and who takes the neces¬ 
sary steps to accomplish that purpose." 
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The exact relation between a promoter and the company is diffi- Sec, 93 

cult to define. It has sometimes been said to be that of an agent and - 

a principal, while at other times it has been described as that of a 
trustee and a cestui que trust. It is difficult however to find out how 
there can be a relationship of principal and agent when until incor¬ 
porated the company does not exist. One thing however is clear that 
from a general point of view it can be said that there is a fiduciary 
relationship between the two. See Lagunas Nitrate Co., v. Lagunas 
Syndicate, {1899) 2 Ch. 392 ; and Erlanger v. New Sombrero Phos¬ 
phate Co,, 3 A.C. 1218. In this last named case Lord Cairns .described 

the relation between a company and a promoter in the following terms 
(at p. 1236): — 

“It is now necessary that I should state to your Lordships in 
what position I understand the promoters to be placed with refer¬ 
ence to the company which they proposed to form. They stand, 
in my opinion, undoubtedly in a fiduciary position. They have 
in their hands the creation and moulding of the company ; they 
have the power of defining how, and when, and in what shape, 
and under what supervision, it shall start into existence and begin Position of 
to act as a trading corporation. If they are doing all this in order promoters, 
that the company may, as soon as it starts into life, become, 
through its managing directors, the purchaser of the property of 
themselves, the promoters, it is, in my opinion, incumbent upon 
the promoters to take care that in forming the company they pro¬ 
vide it with an executive, that is to say, with a board of directors, 
who shall both be aware that the property which they are asked 
to buy is the property of the promoters, and who shall be com¬ 
petent and impartial judges as to whether the purchase ought or 
ought not to be made. I do not say that the owner of property 
may not promote and form a joint stock company, and then 
sell his property to it, but I do say that if he does he is bound to 
take care that he sells it to the company through the medium 
of a board of directors who can and do exercise an independent 
and intelligent judgment on the transaction, and who are not left 
under the belief that the property belongs, not to the promoter, 
but to some other person.“ 

Similarly in Lydney & Wigpool Iron Ore Co. v. Bird, 33 Ch. D. 

S5, at p. 94^ Lindley, L. J., said as follows: — 

“Although not an agent of the company nor a trustee for it 
before its formation, the old familiar principles of the law of 
agency and of trusteeship have been extended, and very properly 
extended, to meet such cases ; and using the word ‘promoter’ 
to describe a person acting as James Bird did, it is perfectly well 
settled that a promoter of a company is accountable to it for 
all moneys secretly obtained by him from it just as if the relation¬ 
ship of principal and agent or of trustee and cestui que trust had 
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really existed between them and the company when the money 
was so obtained.” 

In the case of Lagunas Nitrate Co. y. Lagunas Syndicate, {supra) 
Lord Lindley summarised the principles on which transactions between 
a promoter and the company should be examined. He said at p. 422 
as follows: — 

"The first principal is that in equity the promoters of a com¬ 
pany stand in a fiduciary relation to it, and to those persons whom 
they induce to become shareholders in it, and cannot in equity 
bind the company by any contract with themselves without fully 
and fairly disclosing to the company all material facts which 
company ought to know, Erlanger v. New Sombrero Phosphate 
Co., {supra) is the leading authority in support of this general 
proposition.” 

The nett result of all these would show that each case should 

be decided on its own facts depending on what was actually done by 

♦ 

the alleged promoter. 

It is not easy to determine when the fiduciary relationship starts 
or when it ceases. This is again dependant on the facts in each case. 
Ladywcil Mining Co, v. Brookes, (1887) 35 Ch, D. 400 C.A. 

It can however be safely stated that the fiduciary relationship 
starts as soon as the promoter begins to act for the proposed company. 
Bank of London v. Tyrrell, 10 H.L.C. 26, and Gluckstein v. Barnes, 
(1900) A.C. 240. It must in all cases be shown that the person intended 
ir be treated as being in a fiduciary relationship has done something 
from which it can be inferred that he has taken upon himself the duty 
of i)rotecting the interest of those who will ultimately form the company. 

Similarly this relationship does not cease until he has discharged 
tlie duty. See Twycross v. Grant {supra), where a person did not cease 
to be a ]>romoler by reason of the company having been formed. 

In the discharge of his obligations a person standing in a fiduciary 
position like the promoter is under the liability of making full dis¬ 
closure, not only to the lirst shareholder but also to future shareholders. 
See In rc British Seamless Paper Box Co., 17 Ch. D. 467 ; and In re 
Postage Stamp Automatic Delivery Co., (1892) 3 Ch. 566. Consequently 
inspite of assent of all existing shareholders a transaction can be chal¬ 
lenged by subsecpient shareholders. See In re Leeds and Hanley 
Theatres etc. Ltd. (1902) 2 Ch. 809 ; and Gluckstein v. Barnes, (1900) 
A.C. 240 at 249. As however only the company can sue, it may 
lead to the position, that some of the shareholders who may have 
assented to the transaction may benefit as the result of the suit. New 
Sombrero Phosphate Co. v. Erlanger, 5 Ch. D. 73, affirmed 3 A.C, 1218. 

As the dut\’ is owed to intended and future shareholders, dis¬ 
closure to directors may not be sufficient. Gluckstein v. Barnes, {supra) ; 
and Sombrero Phosphate Co. v. Erlanger, {supra). 
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Where there is a breach of this duty the company may, apart Sec. 93 


from filing an action for rescission of the transaction, sue him for 
profits and (or) accounts. Lydney & Wigpool Iron Ore Co. v. Bird, 

[supra) ; Mann and Beattie v. Edinburgh Northern Tramways Co., 

(1^93) A.C. 69 ; and Whaley Bridge Calico Printing Co. v. Green, 

(1S79) 5 Q-B.D. 109. The liquidator of the company has also the 
right of recovering its claim by a misfeasance summons taken in winding 
up proceedings. Jubilee Cotton Mills Ed. v. Lewis^ (1924) A.C. 958. 

A promoter cannot sue the company for services rendered or 
moneys paid before incorporation of the company, as a company 
is not bound by agreements entered into on its behalf by promoters, 
at any time prior to incorporation. Melhado v. Porto Alegre etc. Rail 
Co., (1874) L.R. 9 C.P. 503. See also In re Ejiglish and Colonial 
Produce Co., Ltd., (1906) 2 Ch. 435 C.A. ; In re National Motor Mail 
Coach Co., Ltd., (1908) 2 Ch. 515 C.A. 

In Kelner v. Baxter, (1866) L.R. 2 C.P. 174, and a series of other 
cases it has been held that the company cannot after incorporation 
ratify such a contract. 

In the absence of an express agreement, directors are not entitled Remunera¬ 
te claim remuneration. There is no implied condition that a director tion of the 

cl 1 r0ct#o rs 

as such is entitled to any remuneration. Dunston v. Imperial Gas Light Sub-sec.(i), 
etc, Co., 3 B. and Ad. 125 ; Woolf v. East Nigel Gold Mining Co., 21 clause (6). 
T.L.R. 660 : Hutton v. West Cork Rail Co., 23 Ch. D. 654 at p. 671 ; 

In re Geo. Newman & Co., (1895) i Ch. 674. He is not even 
entitled to travelling expenses for attending board meetings. Young 
V. Naval etc. Co-operative Society of S. Africa, (1995) ^ K.B. 687. 


It is however usual for companies to provide for their remuneration 
in the articles. In such cases the provisions in the articles have to 
be referred to for ascertaining the terms of their remuneration. 
Molineaux v. London, Birmingham & Manchester Insurance Co., (1902) 
2 K.B. 589, 596. If no provision is made in the articles then it is 
competent for the company in general meeting to direct remuneration 
to be paid. Such a remuneration is a gratuity, and cannot be treated 
as a sum recoverable as a matter of contract. In re Geo. Newman & 
Co. (1895) I Ch. 674, 678 ; and Ex parte Cannon, 30 Ch. D. 629* 
The directors however cannot sanction remuneration to themselves in 
any form e.g., by appointing a director to a salaried post. Kerr y. 

Marine Products, 44 T.L.R. 292. 

If retrospective effect is intended to be given the same should be 
expressly stated, otherwise the remuneration will operate from the 
date of the general meeting. In re London Gigantic Wheel Co., 24 

T.L.R. 618. 


The articles generally provide that a director s remuneration is 
fo be paid from the profits of the company, but if there is no express 
provision for paying it out of profits, the payment can be made out of 
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capital. The answer was given in the affirmative in In re Lundy 
Granite Co., 26 L.T. 673. 

What exactly is meant by ‘'profits’' where remuneration is payable 
out of profits, is not altogether free from difficulty. See Frames v. 
Biilfontein Mining Co., (i8gi) i Ch. 140 ; In re Spanish Prospecting 
Co., (1911) I Ch. 92. 'The better view seems to be that profit derived 
from any source may be resorted to. 

Where remuneration is not provided for by the articles and is not 
provided for by the company in general meeting, sums received by 
a director as remuneration may be recovered by suit, or in a winding 
up or by misfeasance summons. In re Geo. Newman & Co., (1895) 
I Ch. 674 C.A. : In re Bodega Co., (1904) i Ch. 276 ; and In re 
Oxford Benefit Building and Investment Society, (1886) 35 Ch. D. 502. 
Directors who received unauthorised remuneration were ordered jointly 
and severally to pay it back with 5 per cent, interest on the footing 
of a breach of trust. 


While the company in general meeting may provide for remunera¬ 
tion which as stated is really a gratuity, the majority of shareholders 
cannot allow it to a director if the business has terminated. Where 
however it is a current business, the directors or the company may 
make extra payment for past services. Hutton v. West Cork Railway 
Co., 23 Ch. D. 654 : and Hampson v. Price's Patent Candle Co., 
34 L.T. 711. 

1 he articles of a company can be changed so as to provide for 
remuneration of directors, but such altered articles cannot have retros¬ 


pective' effect so as to enable remuneration to be paid for past services. 
Swabey v. Port Darioin Gold Mining Co., i Meg. 385. 

In many cases tfie remuneration of directors is fixed on an annual 
l);isis. In such a case the question which often arises as to whether a 
director can claim remuneration for the whole year if he ceases to be so 
during the (urrency of the year. The answer will depend on the 
language used. See Salton v. New Beeston Cycle Co., (1899) l Ch. 775, 
wlu rc remuneration for part of the year was disallowed, but compare it 
with Sicahey y. Port Darwin Co,, (supra) where claim for the full year 
was uplield. See also Moriariy v. Regent's Garage etc., Co., Ltd., 

(1921) 2 K.IL 7()b and Diamond v. English Sewing Cotton Co., (1922) 
W.N. 237. 

I he words beginning with "managing agents” have been added 

by th(‘ Act of T93(), and are intended for a full disclosure of facts relat¬ 
ing to managing agents. 

1 he statement that the minimum subscription was fixed by the 
articles at so much jht cent, was held to be sufficient in In re West 
Yorkshire Darracq Agency Ltd., (iqo8) 25 T.L.R. 77. 

As to what is the minimum subscription sec section loi. In view 
of the changes in section 101, it is doubtful if the present wording 
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should be continued. It seems desirable to adopt the wording given 
in the English Act. 

This has been introduced by the Amending Act of 1936. Not only 
details about the underwriters and the commission payable to them, 
have to be disclosed, but the directors have to declare that in their 
opinion the underwriters are able to discharge their obligations. 

The payment of commission to an underwriter was originally held 
to be invalid. See for instance observations of Lindley, L. J., in Lydney 
and Wigpool etc., Co, v. Bird, 33 Ch. D. 85. The doubts however 
were dispelled by the Legislature in England when the Companies Act 
of 1900 was enacted. As was pointed out by Lord Davey in Hilder v. 

Dexter, (1902) A.C. 474, by this Act the Legislature enabled remunera¬ 
tion to be paid for services rendered in placing or procuring of sub¬ 
scriptions of the company’s capital. The provisions in the Act of 
1900 were replaced by those in the Act of 1908. The corresponding 
changes were made in India in the Act of 1913 in section 105, which 
legalises the payment of such a commission. (See further notes under 
section 105). 

The payment of underwriting commission need not be authorised 
by the memorandum. It is sufficient if there is authority in the articles. 

In re Republic of Bolivia Exploration Syndicate Ltd., (1914) 

I Ch. 139. 

This requires the disclosure in the prospectus of the names and Clause (f). 
addresses of all the vendors and what may be called the sub-vendors 
and the amounts which each of them are to get. 

By reason of introduction of sub-clause (ff) certain particulars are Clause (ft), 
now compulsorily to be disclosed. As a result many of the English 
authorities relating to the matter in sub-clause {/) on the question of 
the disclosure of material facts have now no application. 

This new clause places a number of onerous duties in con¬ 
nection with the disclosure of dealings with the property to be pur¬ 
chased by the company in the prospectus, which in many cases will 
be difficult of compliance notwithstanding the relaxation given by the 

words *'so far as the information is available.” 

The words "payment in cash” have often come up before the Clause (g). 
Courts for construction and the decisions are not easy to leconcile, 
but reference may be made to only a few of the more important ones 
fo show in what cases transactions have been held to be equivalent to 

payment in cash. 

ii) Actual set off of the amount due in cash in respect of a 
property sold against the amount presently payable 
on the shares. Spargo's case, L.R. 8 Ch. App. 407 > 

Larocque v. Beauchemin, (1897) A.C. 358 , North 
Sydney etc, Co. v. Higgins, (1899) A.C. 263. 

(«) Crediting a shareholder with cash, at the request of an 
outsider, to whom the company was indebted in cash. 


Sec. 93 


Clause (ee). 


Under¬ 

writing 

commission 
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('lause (1). 


In re: Jones, Lloyd & Co., 41 Ch. D. 159 ; and Ferrao's 
case, L.R. 9 Ch. App. 355. 

(m) Where instead of paying to a shareholder the amount which 
under a bona fide arrangement with him became payable 
to him in cash, shares were allotted and the money so 
payable was treated as payments made towards the shares. 
Ex parte Bentley, 12 Ch. D. 850 ; and Adamson*s case, 

18 Eq. 670. 

Where however a subscriber to the memorandum jointly- with 
others was the vemior to the company and agreed to take payment in 
paid up shares, the taking of the shares was held not to amount to 
payment in cash. FothergilVs case, L.R. 8 Ch. App. 270. The reasons 
given being that shares could not be set off against a money demand. 

The disclosure of discount allowed in respect of shares issued, 
and of the amount if any paid to the managing agents have been intro¬ 
duced by the Amending Act of 1936. 

It is difficult to say exactly what are the preliminary expenses. 

It would seem however that these would include all expenses up to 
the time when the company obtains a certificate to commence busi¬ 
ness. Thus it would appear the following items would be classed 
under the heading of Preliminary Expenses, viz ,: 

(/) Costs of preparing and printing the Memorandum and 
Articles of Association. 

(n) Costs of registration and stamp duty. 

(Hi) Costs of preparing and printing prospectus. 

(n^) Costs of preparation and execution of preliminary agree¬ 
ments, 

(7') Costs of preparing seal of the company, 
i he addition of the words '‘including contracts relating to the 
acquisition of property to which clause (/) applies** has been added 
by the Amending Act of 1936 for the purpose of disclosing fuller informa- 
tifin, c.g.. existei»ce of charges or restrictive covenants. Under this 
clause (he contract of which disclosure must be made must be a 
“material contract". The test as to whether a contract is a material 
contract or not is not, as has been said in Broome v. Speak, (1903) i 
Ch. 38f>. 619. 627, whether the contract is a deterrent one, but whether 
ii is : Lu h that an iiu estor ma^^ reasonably require for consideration. 
Sei' also Shephard v. Broome, (1904) A.C. 342. In other words is it 
a cfaitract wliich “assists a person in determining’* -whether he will 
shares in the company? See Stdlivan v. Mitcaljc, (1880) 5 C.P.D. 455. 

riie contention that contracts wholly executed need not be dis- 
dos('d was iu‘gati\ed in Broome v. Speak (supra), and it is now well 
n'cognised that provided they are material, both executed and executory 
contracts are to be disclosed. The obligation to disclose material 
contracts is imposed by the statute and the question of honest belief 
that the contract was not material is irrelevant. Broome v. Speak 
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{supra), and Watts v. Bucknall, (1903) i Ch. 766, 773. The person Sec. 93 

charged with a default may however plead the defence open to him 
under sec. 97 of the Act. 

The obligation to disclose a material contract applies to contracts 
whether they are in writing or whether they are verbal ones. Capel 
V, Sim's Ship's Composition Co., 58 L.T. 807. 

As Buckley points out in his treatise on Companies (nth Edition 
P* 75) statutory liability created by this section is cumulative upon, 
and not substituted for the general law as to deceit. See Aaron's 
Reefs Ltd. v. Twiss, (1896) A.C. 273. 

The words in italics have been added by the Amending Act of Clause (o). 
1936, and are intended to give greater details where the share capital 
is divided into different classes of shares. 


Sub-sec. 


This is a new clause added by the Amending Act of 1936, and as Clause (p). 
in the previous clause, is intended to give greater details for the benefit 
of the prospective investor. 

These have been added by the Amending Act of 1936, and relate Sub-secs, 
to subscribe for shares or debentures in the company. ^ 

Sub-section (3) provides for an exemption in favour of a circular or Sub-sec. 
notice issued to existing members or debenture-holders of a company, 
to subscribe for shares or debentures in the company. 

The proviso has been added by the Amending Act of 1936. Sub-sec. 

The notes under the sub-section should be read as supplementing sub-sec. 
those under sec. 100. (5)- 

This section makes it clear that the provisions of the section do not 
limit or diminish any liability which any person may incur under the 
general law. This raises therefore the question as to what are these 
liabilities under the general law. A shareholder who is misled into Remedies 
taking shares has two-fold remedies, viz. : (f) the remedy of applying 
for rectification of the register of members, and (:V) remedies which he 
has against the company and against the directors. 

But the first mentioned one is not a remedy against any person, and 
it has been dealt with at length in the notes under sec. 38, and we shall 
only give the summary of the decisions and pass on to discuss 
the second one. This remedy is available to a shareholder who has Remedies 
been induced to take shares in a company as the result of misrepresenta- 
tions made in a prospectus issued by the company. In order to succeed 
in obtaining this remedy he has got to show that he repudiated the 
contract as soon as he came to know of the misrepresentation and that 
he has not since then exercised acts of ownership or done anything which 

amount to a ratification on his part. First National Reinsurance 
limited v. Greenfield, (1921) 2 K.B. 260 ; Bentley v. Black, 9 T.L.R. 

580. Where he succeeds, he is entitled to an order removing his name 
pni the register of members and for a refund of the money paid by 

with interest and costs of the application. Wilkinson's case, 

34 
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L.R. 2 Ch. Appl. 536 : PeeVs case, L.R. 2 Ch. App. 674 ; and In re 
London & Staffordshire Fire Insurance Co.<, 24 Ch. D. 149* 

Coming now to the remedies under the second heading—the 
remedies open and available to him are: — 

(а) Rescission of the contract ; 

(б) Damages against the company ; 

(c) Damages against the directors based upon deceit ; 

(d) Criminal proceedings. 

We shall proceed to deal with them one by one. 

This remedy is available to a shareholder who has been induced 
to take shares as the result of misrepresentations made in a prospectus. 
The remedy is not however available, as we have p>ointed out before, to 
a subscriber to the Memorandum. Any other shareholder can obtain 
this relief, provided he comes promptly for relief. In such a case he 
has to prove a material misrepresentation of fact, and if he succeeds, 
he is entitled to have a decree for rescission and to have the moneys paid 
by him to be returned to him with interest. Governs case, i Ch. D. 182 ; 

In re Scottish Petroleum Co., 23 Ch. D. 413 ; and Karberg's, case, (1892) 

3 Ch. I. This remedy is available only to a shareholder who applies 
and takes the shares relying on the statements in the prospectus, but is 
not available to purchaser from such a shareholder. Peek v. Gurney, 
L.R. 6 H.L. 377 at 400. See also Groom's case, 16 Eq. 417. The only 
exception is the case where a prospectus is issued with the object of 
inducing people not only to subscribe for shares directly but also to 
purchase it in the open market. See Ayidrews y. Mockford, (1896) i 

Q.B. p. 372. 

He may also have an action in damages against the company. It 
must be noted however that a shareholder cannot both retam his shares 
and bring an action for damages against the company. Houldsworth 
V. City of Glasgoto Bank, (1880) L.R. 5 A.C. 317. But the rights and 
remedies against the company? for rescission or damages may be lost 
by reason of acquiescence e.g., b}^ trying to sell shares {Exparie-Briggs, 
L.R. I Eq. 483), or by receiving dividends {Scholey v. Central Rail Co. 
of Venezuela L.R. 9 Eq. 266), or by attending meetings {Sharpley v. 
Louth & East Coast Ry., 2 Ch. D. 663), or by reason of the company 
going into liquidation, whereby other rights are brought in {Tennent v. 
C/ 7 y of Glasgoio Bank, L.R. 4 A.C. 615 ; Burgess's case, 15 Ch, D. 
507). Where such remedy is not barred there is nothing to prevent 
the joinder of claim for damages against directors with the claim of 
rescission and damages against the company. Frankenburg v. Great 
Horseless Carriage Co., (1900) i Q.B. 504 C.A. • 

In an action under this heading it must be proved that the mis¬ 
representation was by the company’s directors or by other duly autho¬ 
rised agents acting within the scope of their authoritj'. Misrepresenta¬ 
tions made by unauthorized agents will not suffice. NicoVs case, 
3 Do G. & J. 387 ; Henderson v. Lacon, L.R. 5 Eq. 249, 261 ; Lynde 
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V. Anglo-Italian etc. Spinning Co., (1896) i Ch. 179 ; and Newlands v. Sec. 93 
National Employees Accide 7 it Association, 54 L.J.Q.B. 428. 

In these matters the Courts act on the principle which was laid down 
by Kindersley, V. C., in the House of Lords in the leading case of New 
Brunswick Ry. Co. v. Muggeridge, i Dr. Sm. 363, 381, which was 
quoted with approval by Lord Chelmsford in Central Railway Co. of 
Venezuela v. Kisch, L.R. 2 H.L. (E. & Ir. Ap.) 99 at p. 113, in the 
following words: — 

“Those who issue a prospectus holding out to the public the 
great advantages which will accrue to persons who will take shares 
in a proposed undertaking, and inviting them to take shares on the 
faith of the representations therein contained, are bound to state 
everything with strict and scrupulous accuracy, and not only to 
abstain from stating as fact that which is not so. but to omit no 
one fact within their knowledge the existence of which might in 
any degree affect the nature or extent or quality of the privileges 
and advantages which the prospectus holds out as inducements to 
take shares/' 

Against the issue of what may be called a false prospectus the remedies 
are twofold, viz .: 

(i) A civil right to recover damages for deceit or misrepresenta¬ 
tion ; and 


(2) a right to run them down in criminal proceedings for 
cheating. 

For detailed treatment of the question of actions for damages on of 

account of misrepresentation in prospectus reference may be made to dam^^e^! 
the Standard Text-books on Tort, to Kerr on Fraud and Misrepresenta¬ 
tion, and to Halsbury's Laws of England—Volume on Misrepresentation 
and Fraud. The various decisions show that in order to succeed the 
plaintiff has got to show— 

(f) that a mis-statement was made by the person sought to be 
charged or that he acquiesced in the statement. Peek v. Derry, 37 
Ch. D. 541, 569 at 579 and 586 ; and Brownlie v. Campbell, L.R. 5 

925. 950. 

(n) That the misrepresentation related to a matter of fact and not 
of law. Beattie v. Lord Ehury, L.R. 7 H.L.. 102 ; Bentley v. Black, 

9 T.L.R., 580. 


Under this" head omissions of material facts have some times been 
held to amount to a misrepresentation. Christineville Rubber Estates 
Ltd. 106 L.T. 260 ; Central Railway Co. of Venezuela v. Kisch, L.R, 
2 H.L. p. gg ; Cackett V. Kesimck, (1902) 2 Ch. 456. As Lord Cairns 
put it in Peek v. Gurney, L.R. 6 H.L. (E. & I. App.) 377 at 403. “there 
uiust be some active mis-statement of fact, or, at all events, such a 
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Sec. 93 


Rule of 
construc¬ 
tion to be 
adopted. 


Criminal 

liability. 


partial and fragmentary statement of fact, as that the withholding of 
that which is not stated makes that which is stated absolutely false." 

{Hi) The mis-statement must be of existing material facts and not 
merely an unjustifiable expression of hope. A statement made as to 
what may happen in future is generally speaking treated as a matter of 
opinion and not as a statement of fact. Aaron's Reefs Ltd. v. Twiss, 
(1896) A.C. 273 at 284. Onus of proving that it relates to a material 
fact is on the plaintiff. As examples of facts which were held to be 
material, see Ross v. Estates Investment Co., L.R. 3 Ch. App. 682 
(where it was said that more than half of the first issue had been 
subscribed) ; Hyde v. New Asbestos Co. 8 T.L.R. 121 (where it was 
stated that the company had a sole monopoly) and Greenwood v. 
Leather Shod Wheel Co., (1900) i Ch. 421 (where it was stated that the 
patented article to be taken up by the company was a success). 

(iv) It must have been made to induce the prospective shareholders 
to act on it. The false statement need not be the only inducement. It 
must be a material inducement. 

{v) The representation must be proved to be false i.e., it was made 
knowingly, or without belief in its truth or recklessly without caring 
whether it is true or false. The prospectus must be taken as a whole 
and judged, and in construing a prospectus it must be noted that a false 
statement made in the honest belief that it is true, will not evade 
liability. A true statement as to a fact may in substance be ‘false* by 
reason of non-disclosure of material facts. 

(yf) Actual damage to the plaintiff must be proved. For defences 
open to a man in these circumstances, see notes to sec. 100. 

In construing the statements in a prospectus the Courts will usually 
take them in their natural and reasonable sense. Arkwright v. New- 
bold, 17 Ch, D. 301. As against the makers it must be read in the 
sense which it is intended to convey—per Lord McNaghten in Gluckstein 
V. Barnes, (1900) A.C. 240 at 250. A document may be false not 
because of what it states but because of what it does not state and 
because of what it implies. 

We now come to the remedies which he has as against the directors 
or other persons who are guilty of issuing it. He can run them down 
criminally. In England, the remedy under this heading is governed 
by the Larceny Act (24 and 25 Vic. C. 96), Section 84, which nans as 
follows: — 


"Sec. 84;—Whosoever being a director, manager or public 
ofiicer of any body corporate or public company, shall make, 
circulate or publish or concur in making, circulating or publishing 
any written statement or account which he shall know to be false 
in any material particular with intent * * * to induce any 

person * * * to intrust or advance any property to such 

body corporate or public compaii}^ ♦ ♦ ♦ shall be guilty of a 

misdemeanour." 
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In construing that section the Courts have gone so far as to hold Sec. 93 
that the charge under this section may be maintained if on reading the " 
document as a whole, a false impression is created. It is not necessary 
that there should be an}- particular statement which is false. Rex v. 

Kylsant, (1932) l K.B. 442. In India the matters would ha\ 'e to be 
governed by section 415 of the Indian Penal Code. 


94 . For the purposes of section 93 every person 
shall be deemed to be a vendor who has entered into 

Meaning of “vendor” any contract, absolutc or conditional, 
m section 93. for the Sale or purchase, or for any 

option of purchase, of any property to be acquired by 
the companj^, in any case where— 

(а) the purchase-money is not fulty paid at the 

date of issue of the prospectus; or 

(б) the purchase-money is to be paid or satisfied 

wholly or in part out of the proceeds of 
the issue offered for subscription by the 
prospectus; or 

(c) the contract depends for its validity or fulfil¬ 
ment on the result of that issue. 


95 . Where any of the property to be acquired by 
the company is to be taken on lease, section 93 shall 

Application of section ^ppty as if the expression “vendor” 
93 to the case of pro- included the lessor, and the expres¬ 
sion “purchase-money” included the 
consideration for the lease, and the expression “sub¬ 
purchaser” included a sub-lessee. 


pcrty taken on lease 


The expression 'sub-purchaser’ will be found in sec. 93 (i) (f). 

It has been held that the company is not a sub-purchaser unless 
it has to pay purchase money to someone other than its own immediate 
vendor. Brookes v. Hansen, (1906) 2 Ch. 129 : In re Christineville 
Rubber Estates, Ld., 8r LJ. (Ch.) 63, 66. 


96 . (i) Any condition requiring or binding^ any 

applicant for shares or debentures to waive compliance 

r . with any requirements of section 

Invalidity of certain J' "1 rr . 1 • -xU 

conditions as to waiver or purporting to affect him with 

notice of any contract, document or 
matter not specificallv referred to in the prospectus, shall 

he void. 

_ (2) It shall not be laivlul to issue any form of apUi- 
(^ation for the shares in or debentures of a company unless 


or notice. 
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Sac. 96 


the jorm is issued with a prospectus which complies with 
the requirements of section gj : 

Provided that this subsection shall not apply if it is 
shown that the form of application was issued either — 

{a) in connection with a bona fide invitation to a 

person to enter into an underwriting agree¬ 
ment with respect to the shares or deben¬ 
tures; or 

(b) in relation to shares or debentures which were 

not offered to the public. 

If any person acts in contravention of the provisions 
of this sub-section, he shall be liable to a fine not exceed¬ 
ing five hundred rupees. 

Notes of changes. Section 96 has been renumbered as sub-section (i) of 
that section and sub-section (2) has been added thereto by section 51 of the 
Amending Act of 193C. 

Sub-scction (2) has been added by the Amending Act of 1936. 

It makes it obligatory upon every company to issue copies of the 
prospectus with the forms of application. The idea probably is that it 
will no longer be open to the company to say that an application was 
not made relying upon the statements in the prospectus. It will also 

prevent any question being ra:sed as to notice of the statements made 
in the prospectus. 

This section shuts out the plea of " waiver ” in respect of matters 
required to be stated in a prospectus by Statute, but matters not so 
required to be stated may still be waived. 


Saving in certain cases 
of non-compliance with 
section 93 . 


97 . (i) If a prospectus is issued which does not 

comply loith the provisions of section 95, every Person 

who is knowingly responsible for the 
issue of such prospectus shall he 
liable to a fine not exceeding fifty 
rupees for every day from the day of the issue of the 

prospectus until a copy complying with the requirements 
of section 9? is filed. 

(2) In the event of non-compliance with or contra¬ 
vention of any of the requirements of section 93, a 
director or other person responsible for the prospectus 
shall not incur an\' liabilit3’^ by reason of the non- 
compliance or contravention, if he proves that— 

{a) as regards an\' matter not disclosed, he was not 

cognisant thereof; or 

(/>) the non-compliance or contravention arose from 

an honest mistake of fact on his oart; or 
(cl the non-compliance or contravention was in 

respect of matters lohich in the opinion of the 
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Court were immaterial, or was otherwise Sec. 97 
stick as ought in the opinion of the Court 
having regard to all the circumstances of the 
case reasonably to be excused : 

Provided that, in the event of non-compliance with 
or contravention of the requirements contained in clause 
(n) of sub-section (/) of section 93, no such director or 
other person shall incur any liability in respect of the 
non-compliance or contravention unless it be proved that 
he had knowledge of the matters not disclosed 

Notes of changes. Re : sub-section (t). It has been inserted, and section 97 
has been re-numbered as sub-section (2) of that section by section 52 (i) of the 
Amending Act of 1936. This “inserts a penalty for the issue of a prospectus 
which fails to comply with the provisions of section 93 .’'—Notes on Clauses. 

Re : sub-section (2). The words in italics have been inserted and clause (c) 

has been added by section 51 (2) of the Amending Act of 1936. As to the 

original section being re-numbered as sub-section (2). see the notes under sub- 
section (i). 


Sub-section (i) was added by the Amending Act of 1936 and 

provides a penalty for every person who is knowingly responsible for 

the issue of a prospectus which does not comply with the provisions 
of sec. 93. 

Sub-section (2) provides for exceptions to the general rule of 

liability of directors and other persons for non-observance of the pro- 
• « _ _ 
visions of sec. 93 in a prospectus issued by them. Even if there are 

omissions, a person who would otherwise be responsible, would be 

entitled to escape liability if he proves: — 


(a) that as regards any matter not disclosed, he was not Grounds 

cognisant thereof, or habiltty^^ 

(&) that the non-compliance or contravention arose from an may be 
honest mistake of fact on his part, or avoided, 

(c) that the matters which were not disclosed were immaterial 
or were otherwise of such a nature that the non-disclosure 
could be excused. 

In the case of a non-compliance or contravention of sub-sec. (n) 
of sec. 93 (i), this section provides that, before a person guilty of such 
non-compliance or contravention is held to be liable, it should be shown 
that he had knowledge of the matters not disclosed, thereby shifting 
the onus on the party complaining. 

In re South of England Natural Gas and Petroleum Co. Ltd., 

(1911) I Ch. 573, and In re Wimbledon Olympia, Ltd., (1910) i Ch. 

630* would appear to be authorities for the proposition that omission 
nf any of the required statutory particulars per se is not sufficient for 
sustaining a claim by a shareholder for rescission of his contract for 
taking shares, although it might give rise to an action in damages ; but 
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the decisions in these cases have been doubted in the case of Nash v. 
Lynde, (1929) A.C. 158—at pp. 169 and 175. 


panies where no pro¬ 
spectus is issued. 


98 . fj) A company which does not issue a pros¬ 
pectus on or with reference to its formation shall not allot 

Obligations of com- of its shares or debentures unless 

before the first allotment of either 
shares or debentures there has been 
filed with the registrar a statement in lieu of prospectus 
signed by ever\^ person who is named therein as a 
director or a proposed director of the company or by his 
agent authorised in writing, in the form and containing 
the particulars set out in the form marked I in the 
Second Schedule. 

(2) This section shall not apply to a private company 
or to a company which has allotted any shares or 
debentures before the commencement of this Act or, 
in so far as it relates to the allotment of shares, to a 
company limited by guarantee and not having a share 
capital. 


Notes of changes. Tlie words in italics in sub-section (i) have been substi¬ 
tuted for tlio words “set out in the Second Schedule” by section 53 of the 
Amending Act of 1936. “This amendment is consequential on the alteration 
made in the Second Schedule .”—Report of the Select Comtnittee. 

This section deals with what is called a statement in lieu of pros¬ 
pectus. As the result of this section, no public company can proceed to 
allot shares without first of all filing a prospectus or, if it so desires, 
a statement in lieu of prospectus. In the case of private companies, 
they can proceed to allotment without having to file either a prospectus 
or a statement in lieu of prospectus. 

Under the Amending Act of 1936 a definite form has been pres¬ 
cribed for a statement in lieu of prospectus. A comparison of the 
form with the provisions of sec. 93 will show that practically every¬ 
thing that is required to be stated in a prospectus under sec. 93 has 
to be given in the statement. 


98 A. (i) Where a company allots or agrees to allot 

any shares in or debentures of the company with a view 
Document offering to all or any of those shares or dehen- 

shares or debentures for , r* _r/ 7/ 1 a ^ 

sale to be deemed a tiircs oetng Offered for sale to the 
prospoctus. public, any document by tvhich the 

offer for sale to the public is made shall for all purposes 
he deemed to be a prospectus issued by the company 
and all enactments and rules of law as to the contents of 
prospectuses and to liability in respect of statements in 
and omissions from prospectuses or otherwise relating 



PROSPECTUS 


273 


to prospectuses shall apply and have effect accordingly Sec. 98 A 
as if the shares or debentures had been offered to the 
public for subscription and as if persons accepting the 
offer in respect of any shares or debentures were 
subscribers for those shares or debentures but without 
prejudice to the liability, if any, of the persons by whom 
the offer is made in respect of mis-statements contained 
in the document or otherwise in respect thereof. 

( 2 ) For the purposes of this Act it shall, unless the 
contrary is proved, be evidence that an allotment of or an 
agreement to allot shares or debentures i&as made with 
a view to the shares or debentures being offered for sale 
to the public, if it is shown — 

{a) that an offer of the shares or debentures or of 

any of them for sale to the public was made 
within six months after the allotment or 
agreement to allot; or 

(b) that at the date when the offer was made the 

whole of the consideration to be received 
by the company in respect of the shares or 
debentures had not been so received. 

(3) Section 97 shall apply to the person or persons 
making the offer as though they were persons named in a 
prospectus as directors of a company, and the provisions 
of section gy shall have effect as if it required a prospectus 
to state, in addition to the matters required by that section 
to be stated in a prospectus ,— 

{a) the net amount of the consideration received 

or to be received by the company in respect 
of the shares or debentures to which the 
offer relates, and 

(b) the place and time at which the contract under 

which the said shares or debentures have 
been or are to be allotted may be inspected. 

{4) Where a person making an offer to which this 
section relates is a company or a firm, it shall be sufficient 
if the document aforesaid is signed on behalf of the com¬ 
pany or firm by all directors of the company or not less 
than half of the partners, as the case may be, and any 
such director or partner may sign by his agent authorised 

m writing. 

Notes of changes. This is a new section inserted by section 54 of the 
Amending Act of 1936. This "introduced section 38 of the English Act by 
''hich a. document containing an offer of shares is to be deemed a prospectus, 

^otes on Clauses. 

35 
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Sec. 98 A 


Section 
applies 
only to 
cases 
wliere 
allotted 
shares are 
intended 
to lie 
offered to 
the piihlic 
for sale. 


Meaning of 
"for all 
purposes.'' 


This is a new section introduced by the Amending Act of 1936 
and is the same as section 38 of the English Act of 1929, which was 
introduced for the first time in 1929. 

This section is intv?nded to apply the retpiirements in the case of a 
prospectus to the document which an under-writer or a broker who 
takes shares with the avowed object of selling them to the public, offers 
them for sale. The reason which was given for the adoption of this 
section was that, so far as the public are concerned, they are entitled to 
have the same particulars from the under-writer or broker offering shares 
in a company which has just been incorporated, as they are entitled to 
get from the company itself, had the company directly offered the 
shares for sale. 

This section will, as the language used shows, apply only to those 
cases where the allotment or agreement to allot is made to a person 
with the object that the whole or any portion of the shares is to be 
offered to the public for sale. 

Sub-sec. (2) enacts that unless the contrary’ is proved, an allotment 
will be deemed to have been made with the object mentioned in sub¬ 
section fi) if any of the shares or debentures allotted by the company is 
offered for sale to the public within six months from the date of allot¬ 
ment or the* agreement to allot, or where it appears that the person to 
whom such allotment was made or with whom such agreement to allot 
was made did not pay the whole consideration for the allotment of 
such shares or debentures. 


I^y sub-section (3), the document which is to be issued 
under sub-section (i) must also comply with clauses (<?) and (-6) of 
sub-sec. (3). E\'ery person on whom the obligation to comply with 
the |n'o\ ision of section 93 is cast will be treated as a director. 

It is not easy to determine what is the exat t purport of the words 
“for all puri^oses" occurring in the first sub-section. If they are given 
a literal nu'aning then, as Buckley points out in his Treatise on 
Companies, it may lead to absurdities and may require considerable 
elucidation. Buckley's commtuit on the words is made in the following 
terms: — 


“ If full effect is to be given to the words for all purposes ** in 
sub-section (i), it would seem that the precise nature of the result¬ 
ing contractual relations between the company, the persons b}" whom 
the offer is made and the persons accepting the same (to adopt the 
expressions used in the sub-section) may require elucidation, as may 
also the application of section 39 (prohibition of allotment unless 
minimum subscription recei\’ed) “ and of section 40 (prohibition of 
allotment in certain cases unless statement in lieu of prospectus 
(ieli\ered to the Registrar) “to companies which on their formation 
allot shares to issuing houses or other parties with a view to such shares 
being {)ffered for sale to the public.” 
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It was obv:oiisly not the intention of the Legislature to lead to Sec. 98 A 
any such absurd conclur>ion. In our submission, the reasonable 
construction would be to hold that these words import that the 
document must fully comply with the provisions of section 93 only 
regarding disclosure etc. 1 hat this was the intention of the Legislature 
IS also borne out by the fact that by sub-section (3) of this section, 
section 97 is made expressl\' applicable to such documents. If it was 
the intention of the Legislature to make all the pre\'ious sections relating 

to a prospectus applicable here, then such a reference would be 
unnecessary and unintelligible. 

Sub-section (4) deals with the question of signature of the 
document to be published under sub-section (i) when the allottee is 
either a firm or a company. In the first case it is to be signed by not 
less than half the number of partners, while in the second case it must 
be signed by all the directors. 


99 . A company shall not, at any time, vary the 

Restriction on altera- terms of a contract referred to in .the 

‘n Vospec“us prospcctus Or Statement in lieu of 

ment in lieu of pro- prOSpCCtUS, CXCCpt SUbjcct tO the 

approval of the company in general 

meeting. 


100 . (j) Where a prospectus invites persons to 

subscribe for shares in or debentures of a company, ever}' 

Liability for state- person who is a director of the com¬ 
ments in prospectus. pany at the time of the issue of the 

prospectus, and every person who has authorised the 
naming of himself and is named in the prospectus as a 
director or as having agreed to become a director either 
immediately or. after an interval of time, and every pro¬ 
moter of the company, and every person who has 
authorised the issue of the prospectus, shall be liable to 
pay compensation to all persons who subscribe for any 
shares or debentures on the faith of the prospectus for all 
loss or damage they may have sustained by reason of any 
misleading or untrue statement therein, or in any report 
or memorandum appearing on the face thereof, or by 
reference incorporated therein or issued therewith, unless 
it is proved— 

(a) with respect to every misleading or untrue 

statement not purporting to be made on the 
authority of an expert or of a public ofhcial 
document or statement, that he had reason¬ 
able ground to believe and did up to the 
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time of the allotment of the shares or deben¬ 
tures, as the case may be, believe that the 

statement fairly represented the facts or was 
true; 

(6) with respect to every misleading or untrue 

staternent purporting to be a statement by or 
contained in what purports to be a copy of 
or extract from a report or valuation of an 
expert, that it fairly represented the state¬ 
ment, or was a correct and fair copy of or 
extract from the report or valuation: 
Provided that the director, person named as 
director, promoter or person who authorised 
the issue of the prospectus shall be liable to 
pay compensation as aforesaid if it is proved 
that he had no reasonable ground to believe 
that the person making the statement, report 
or valuation was competent to make it; and 
(c) with respect to every misleading or untrue 

statement purporting to be a statement made 
by an official person or contained in what 
purports to be a copy of or extract from a 
public official document, that it was a correct 
and fair representation of the statement or 

copy of or extract from the document: 
or unless it is proved— 

p) that having consented to become a director of 

the company he withdrew his consent before 
the issue of the prospectus, and that it was 
issued without his authorit3^ or consent; or 
(u) that the prospectus was issued without his know¬ 
ledge or consent, and that on becoming 
aware of its issue, he foi'thwith gave a 
reasonable public notice that it was issued 
without his knowledge or consent; or 
{in) that, after the issue of the prospectus and before 

allotment thereunder, he, on becoming aware 
of any misleading or untrue statement there¬ 
in, withdrew his consent thereto, and gave 
reasonable public notice of the withdrawal, 
and of the reason therefor. 

(2) Where a compan^^ existing at the commencement 
of this Act has issued shares or debentures, and for the 
jiLiipose of obtaining further capital b3' subscriptions for 
shares or debentures issues a prospectus, a director shall 
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not be liable in respect of any statement therein, unless he ^ 

has authorised the issue of the prospectus, or has adopted 
or ratified it. 

(5) Where the prospectus contains the name of a 
pemon as a director of the company, or as having agreed 
to become a director thereof, and he has nof consented to 
Income a diiector, or has withdrawn his consent before 
fhe issue of the prospectus, and has not authorised or con¬ 
sented to the issue thereof, the directors of the company, 
except any without whose knowledge or consent the pros- 
j^ctus was issued, and any other person who authorised 
the issue thereof, shall be liable to indemnify the person 
named as aforesaid against all damages, costs and 
expenses to which he may be made liable by reason of his 
name having been inserted in the prospectus, or in 
defending himself against any suit or legal proceedings 
brought against him in respect thereof. 

{4) Every person who, by reason of his being a 
director or named as a director, or as having agreed to 
become a director, or of his having authorised the issue of 
prospectus, becomes liable to make any payment under 
this section, may recover contribution, as in cases of con¬ 
tract, from any other person who, if sued separately, would 
have been liable to make the same payment, unless the 
person who has become so liable was, and that other 
person was not, guilty of fraudulent misrepresentation. 

(5) For the purposes of this section— 

{a) the expression “promoter” means a promoter 

who was a party to the preparation of the 
prospectus, or the portion thereof contain¬ 
ing the misleading or untrue statement, but 
does not include any person by reason of 
his acting in a professional capacity for 
persons engaged in procuring the formation 
of the company; 

(6) the expression “expert” includes engineer, 

valuer, accountant and any other person 
whose profession gives authority to a state¬ 
ment made by him. 


100 


This section deals exclusively with the question of liability of 
directors and promoters in respect of a prospectus issued by a company. 
The liabilities mentioned in this section are those which are provided 
tor by the Statute and are independent of the liability under the 

general law. 
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Sec. 100 


What 

constitutes 
a misrepre¬ 
sentation . 


( ojK lusions 
( leri\-eil 
from 

(le( isi<m in 
J )errs' \ s. 

]\rk. 


For liability under general law, see notes under section 92 (5). 

The section can be divided into two parts. The first part formulates 
the liabilities of ■ directors and promoters for untrue and misleading 
statements in a prospectus, but the latter portion formulates the grounds 
on which exemption from this general liability can be claimed. As 
Sergeant J. pointed out in the case of Geipel v. Peach, (1917) 2 Ch. 
108 at p, 114, this section is not intended to alter the tortuous nature 
of the acts in respect of which there is to be a liability, but generaUy to 
render it easTr to establish liability against directors, than in a common 
law action of deceit by raising certain legal presumptions against them. 

It is difficult to indicate with any degree of precision as to what 
constitutes a misrepresentation. Each case must be judged on its own 
facts, and although there are numerous decisions on the subject, yet no 
fixed principle can be deduced from them; but the clearest exposition, 
and what has been regarded as classical, is the judgment of Lord 
Herschell in Derry v. Peek, 14 A.C. 337 at p. 374, and the following 
extracts from it may be taken as a reliable guide: — 

First, in order to sustain an action of deceit, there must be proof 
of fraud, and nothing short of that will suffice. Secondly, fraud is 
pro\’ed when it is shewn that a false representation has been made 
knowingl\’, or without belief in its truth, or recklessly, careless 
whether it be true or false. Although I have treated the second and 
third as distinct cases, 1 think the third is but an instance of the 
second, for one who makes a statement under such circumstances can 
have no real belief in the truth of what he states. To prevent a false 
statement being frauduU'ut, tlierc must, I think, always be an honest 
belief in its truth. And this probably covers the whole ground, for one 
wlio knowingly alleges that which is false, has obviously no such honest 
belu‘1. thirdly, if fraud be pro\'ed. the motive of the person guilty 
ol :t is immaterial. It matters not that there was no intention to cheat 
or injure the j)erson to whom the statement was made." 

1 he same judgment deals witli the situation when a false statement 
has been made and it has been made through negligence, and what 
wi'iglit is to be attached to the questions whether there were reasonable 
grounds for belie\ ing it, and what were the means of knowledge in the 
;)ossession of the p('rson making it. 

1 he logual conclus'ons to be drawn from the judgment in Derry 
V. Peek, are (^/) that fraud must be established, ^rni50n v. Smith, 
41 Ch. T^. 348, (/q iliat an action for damages for a merel3? negligent, 
as distinguished from a fraudulent, misrepresentation does not lie, 
Western Bank of Scoila}i(i v, Addic, L.R. i H.L. (Sc.) 145. and (c) that 
the absence of rea.sonable grounds for the belief may be very material 
evidence on tlie question wliether the misrepresentation was honest or 
fraudulent, but that if in fact it is shown that there was absence of 
leasonable greunds it will constitute a fraud, Derry v. Peek, 14 A.C. 

337 > PP- 34 d' 350 > 35 ^. 3 ^ 3 - 
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According to Peck v. Giicrney. 11873) L-R- 6 H.L. 377, and 
Arnison v. Smith, (1899) 4 i Ch. D. 348, the word ‘subscription’ in sub¬ 
section (i) would mean prima facie an application for shares to the 

company on which the company proceeds to allotment and would not 
include purchase of shares in the market. 

As to who is a ‘Promoter’ and what is his position, see notes 
under section 93. 

Under sub-section (5) so far as this section is concerned the 
word means a person who was a party to the preparation of the 
prospectus or that portion thereof which contains the untrue statement, 
and does not include a person who helped in the formation of the 
company in a professional capacity. 

The amount of compensation or damage which can be claimed is 
the difference between the price actually paid and the real value of the 
shares, Cackett v. Keswick, (1Q02) 2 Ch. 468; Arkwright v. Newbold, 
I'J Ch. D. 301, 312 ; and Arntson v. Smith (supra) at pp. 363, 364. 

The persons liable are (a) the directors (who have accepted office) 
(6) persons who have agreed to become directors and (c) the promoters. 
It is not necessary that the directors should have actuall}^ participated 
m the preparation of the prospectus. Prima facie all persons whose 
names appear on the prospectus as directors are liable, even if they 
did not attend the meeting at which the prospectus was settled. They 
will be liable on the ground of acquiescence unless they have publicly 
dissociated themselves. See In re Denham & Co., 25 Ch. D. 752 at 
P- 7 ^ 5 - See also Peek v. Derry, 37 Ch. D, 541, where a director who 
did not attend the meeting at which the prospectus was ordered to be 
issued, but within a short time received and CTCulated copies of it, was 
held liable. 

A director however is not liable for misrepresentation in the pros¬ 
pectus issued by his co-directors or any other agent unless it was with 
his express authorit3^ or he had acquiesced in its issue. Cargill v. 
Bower, 10 Ch. D. 502; In re Denham & Co., 25 Ch. D. 752; and 
Glasier v. Rolls, 42 Ch. D. 436. But he will be liable for misrepresenta¬ 
tions by his agent. Arnison v. Smith, (1889) 41 Ch. D. 348 ; and Glasier 
V. Rolls, (supra). The dictum of Kekewich, J., in Hoole v. Speak, 
(1904) 2 Ch. 732, that a principal cannot ratify a tort committed by the 
agent is not good law and is negatived by many authorities. See, inter 
alia, Keighley etc. Co. v. Durant, (1901) A.C. 2^0. 

The grounds on which liability can be avoided are those given in 
clauses (a), (h), (c) of sub-section (i), and in clauses (i), (ii) and (Hi) 
of the same sub-section. 

Clause (a) exempts statements not based on the authority of an 
expert or of a public official document but which the person charged had 
reasonable grounds to believe was a statement fairly representing the 
fs-Cts or Was true As to what are public official documents, reference 

be ma.de to section 74 of the Indian Evidence Act, and the words 
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would appear to mean and include the documents classified in that 
section. 

Clause (6) similarly exempts statements purporting to be statements 

experts or copies or extracts from reports or valuations of experts 
only where it is a correct and fair reproduction of the statement or report, 
pro\'ided that the directors or other persons sought to be made liable 
had no reasonable grounds to believe that the maker of the statement 
or report was not an expert. The exemption cannot be claimed where 
the person making the report or statement is a director. See Mair v. 
Rio Grande Rubber Estates, (1913) A.C. 853. No exemption can 
naturallv' be claimed if the report was not in existence when the 
prospectus was issued. J. & P. Coats Ld. v. Crossland, 20 T.L.R. 
800. As to who are to be deemed experts, see sub-section 5 (6). 

Clause (c) exempts statements which jnirport to be correct and 
fair representations or copies from statements made by officials or 
statements contained in what purports to be a copy of or extract from 
a public official document. 

The other grounds of exemption are three, i.e., if the director sued 
can pro\x‘ any of the three things set out below, viz\ — 

(/) That he withdrew his consent to the issue of the prospectus 
before it was issued, and that the prospectus was issued without his 
consent. In this connection it must be noted that a director who knows 
that a prospectus is going, to be issued, and still does not take any care 
to call for it and sec if the statements are correct or not, cannot urge 
that it was issued without his knowledge or consent. Drincqbier v. 
Wood, (1899) I Ch. 393 at 403. 406 ; and ITa/Zs v. Biicknall, (1902) 
2 Ch. 628. 

(n) 'I'liat tile prosjX‘ctus was issued without his knowledge or 
consent .ind that on becoming aware of its issue he forthwith gave a 
rcaNonal)lc jiuhlic notice that it was issued without his knowledge or 
consent. 

1 his notiei* must be given ]>romptly and that, loo, before any 
action is commenced. See Drincqbier \. Wood, (1899) I Ch. at 406. 

(lii) riiat alter the issue of the prospectus and before allotment of 
any shares applied tor pursuant thereto, he, on becoming aware of any 
misleading or untrue statement, withdrew his consent thereto and gave 
reasonable j^ublic notice of the withdrawal of his consent and the 
reasons tlurefor. 

J'he directors and (or) the promoters are liable, if at all, to the 
person who subscribes for shares rel\’ing on such misrepresentation, 
but they are not liable to the transferees from such persons. See Peek v. 
Guerney, L.K. 6 H.L. 377 and Andrcios v. Mockjord, (1896) i Q.B. 372. 
These authorities establish however that the result would be different 
if there was direct communication between the transferee and the 
directors or if the prospectus was intended to induce purchases from the 
market and influenced tlie transferee in purchasing the shares. 
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Under sub-section (3) where the prospectus contains the name of Sec, 100 
any person as a director of the company or as a person who has agreed ' 
to become a director, but he has in fact not consented to j ^ j 

a director or having consented to act as such had withdrawn his consent indemnity 
before the issue of prospectus, and if it is proved that such a person 
did not authorise or consent to the issue of the prospectus, then the 
directors (other than those who, like the director claiming the indemnity, 
did not consent to or had knowledge of the issue of such prospectus) 
and any other person who authorised the issue of the prospectus are 
bound to indemnify the person named in the prospectus as a director 
against all damages, costs and expenses which he may be subjected to 
as the result of his name having been published in the prospectus and 
also for his costs of defending the proceedings brought against him. 

Sub-section (4), as Sergeant, J., pointed out in Giepel v. Peach, Right 
(1917) 2 Ch. 108 at p. 114, implies that the liability of a director for 
misleading statements in a prospectus is a tort, and that, as an excep¬ 
tion, there is to be a right of contribution as in the case of a contract and 
that the rule that there is no contribution amongst joint tort feasors 
which would otherwise apply is not to be applicable. Under sub-sec¬ 
tion (4) therefore a director or any other person who is liable to pay 
compensation under the provisions of section 100 of the Act, has a 
right of contribution expressly given to him against all other persons 
who, if sued separately, would have been liable to make the payment. 

This right of contribution can be enforced even against the estate of a 
deceased director. This right is available to the director sued apart 
from the section under the ordinary common law against all other 
persons responsible for the prospectus. See Shepheard v. Bray, (1906) 

2 Ch. 235; and Gerson v. Simpson, (1903) 2 K.B. 197 C.A. There 
would however be no right of contribution if the person claiming it was 
alone guilty of fraudulent misrepresentation while the other persons 
were not guilty. As to when a misrepresentation can be said to be 
fraudulent, see Derry v. Peek, 14 A.C. 337 > Glasier v. Rolls, 42 Ch. D. 

436 ; and Angus v. Clifford, (1891) 2 Ch. 449 - And to this extent the 
observations in cases like Gerson v. Simpson, (1903) 2 K.B. 197, are no 
longer fully applicable. 

On the question as to how far a person seeking to enforce a remedy Lach.s^ 
may be barred by the principle of laches, the result of the decisions 
which are very numerous may be summarised in the following way . remedy. 

(0 Where there is a period of limitation prescribed for any action 
laches or delay for any length of time short of the defined period will 
not be a bar to the plaintiffs’ suit for relief. Archbold v. Scully 
9 H.L.C. 360 ; per Jenkins, C. J., in Osmond Beeby v. Khitish. 

41 Cal. 771 at p. 790. , . J -I, 

(«) Inordinate delay, if not satisfactorily explained, will raise a 
presumption against the right which the plaintiff seeks to enforce. 

^^dhusudan v. Sarupchandra, 4 M.I.A. 43 ^* 

36 
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{Hi) Where the granting of the relief is discretionary on the part 
of the Court, laches will be a good ground for refusing a relief, 
specially if the rights of third parties have intervened, Lindsay 
Petroleum Co. v. Hard, L.R. 9 P.C. 221 ; Pickering v. Stamford, 
2 Ves. Jr. 272. 

Acting on these principles it was held by the House of Lords that 
in an action for compensation against directors etc., for misrepresenta¬ 
tion in the prospectus, laches is no bar if the action is brought within 
the time allowed by the Limitation Act. Peek v. Guerney, L.R. 6 
H.L. 377 at pp. 384, 402. 

While in Hallows v. Fernie, L.R, 3 Ch. App. 467, an action by a 
shareholder on behalf of himself and others was dismissed on the ground 
that the injury is not general, as the misrepresentation may have 
affected different shareholders in different degrees, in Arnison v. Smith, 
41 Ch. D. 348, fifty-four plaintiffs were allowed to sue in one suit, and 
fort}/ of them who went into the witness box obtained decrees, while 
in relation to the others who had not done so the suit was dismissed. 
It is however permissible for any shareholder to bring his suit based 
on misrepresentation, without making parties shareholders having 
similar cause of action. See Smith v. Reese River etc, Co,, L.R. 2 
Eq. 264. 

On the death of the delinquent director no action lies against his 
executor, if the estate of the deceased has not profited by the 
misrepresentation. Peek v, Guerney, L.R. 6 H.L. 377; and Giepel v. 
Peach, (1917) 2 Ch. 108. 


Allotment. 

101 . (/) No allotment shall be made of any share 

capital of a company offered to the public for subscription 
Restriction ns to allot- unlcss tlic amount Stated in the 

prospectus as the minimum amount 
v'hich in the obinion of the directors must be raised by 
the issue of share capital in order to provide the sums or, 
?/ any part thereof is to be defrayed in any other manner, 
the balance of the sum required to be provided in respect 
of the matters specified in sub-section (2) has been 
subsenbed. and the sum of at least five per cent, thereof 
has been paid to or received in cash by the company. 

(2) The matters for lohich provision for the raising of 
a mniimum amount of share capital must be made by the 
directors are the following, namely .— 

(«) the purchase price of any property purchased 

or to be purchased which is to he defrayed 
in lohole or in Part out of the proceeds of 
the issue. 
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(b) any preliminary expenses payable by the 

pany and any commission so payable to any 
person in consideration of his agreeing to 
subscribe for or of his procuring or agreeing 
to procure subscriptions for any shares in 
the company, 

(c) the repayment of any moneys borrowed by the 

company in respect of any of the foregoing 
matters, and 

(d) IV or king capital. 

{2A) The amount referred to in sub-section (i) as the 
amount stated in the prospectus shall be reckoned exclu¬ 
sively of any amount payable otherwise than in cash and 
is in this Act referred to as the minimum subscription. 

{2B) All moneys received from applicants for shares 
shall be deposited and kept in a scheduled bank as defined 
in the Reserve Bank of India Act, 1934. until returned in 
accordance with the provisions of sub-section (4) or until 
the certificate to commence business is obtained under 
section 103. 

(2C) In the event of any contravention of the pro¬ 
visions of sub-section {2B) every promoter, director or 
other person knowingly responsible for such contraven¬ 
tion shall be liable to a fine not exceeding five hundred 

rupees. 

(3) The amount payable on application on each share 
shall not be less than five per cent, of the nominal amount 
of the share. 

(4) If the conditions aforesaid have not been com¬ 
plied with on the expiration of one hundred and eighty 
days after the first issue of the prospectus, all money 
received from applicants for shares shall be forthwith 
repaid to them without interest, and, if any such money 
is not so repaid within one hundred and ninety days after 
the issue of the prospectus, the directors of the company 
shall be jointly and severally liable to repay that money 
with interest at the rate of seven per cent, per annum from 
the expiration of the one hundred and ninetieth day. 
Provided that a director shall not be liable if he proves 
that the loss of the money was not due to any misconduct 

or negligence on his part. 

(5) Anv condition requiring or binding any appli¬ 
cant for shares to waive compliance with any require 
n^ent of this section shall be void. 



284 


THE COMPANIES ACT, 1913 


Sec. 101 


(6) This section, except sub-section (3) thereof, shall 
not apply to any allotment of shares subsequent to the 
first allotment of shares offered to the public for 
subscription. 

(7) In the case of the first allotment of .share capital 
payable in cash of a company which does not issue any 
invitation to the public to subscribe for its shares, no 
allotment shall be made unless the minimum subscription 
(that is to saj^)— 

(a) the amount (if an^^) fixed by the memorandum 

or articles and named in the statement in 
lieu of prospectus as the minimum subscrip¬ 
tion upon which the directors may proceed 
to allotment; or 

(b) if no amount is so fixed and named, the whole 

amount of the share capital other than that 
issued or agreed to be issued as fully or 
partly paid up otherwise than in cash; 
has been subscribed and an amount not less than five per 
cent, of the nominal amount of each share payable in 
cash has been paid to and received b3' the company. 

((V) Sub-section (7) shall not apply to a private com- 
I)an3' or to a compan3' which has allotted any shares or 
debentures before the commencement of this Act. 


Notes of changes. The ainoiulment “introduces the provisions of section 39 
of thf ICnglish Act and is aimed at discouraging flotation of companies with 
iiisiiflicieiit capital .”—Notes on Clauses. 

l^e : Nfio suh-seciions (/) to (jc). The sub-sections (i) to (2c) have been 
siib.sfi(uted for tlic following sub-sections (i) and (2) by section 55 (rt) of the 
Amending Act of 1036: — 

[(/) No allotinenl shall be made of any share capital of a compaity offered 
to the i)nl)]i( for subscription, unless the following conditions have been complied 
witli. nnnu'lv: — 

(ri) the amount (if any) fixed by the memorandum or articles and named 
in the prospectus as the minimum subscription upon which the 
directors may proceed to allotment ; or 
{/>) if MO ariKMint is so fixed and named, then the whole amount of the 
share capital so offered for subscription, 

has Iieen subscrilied. and the sum payable on application for the amount so 
fixed and nnmed. or for the whole amount offered for subscription, has been paid 
to and receivitl in cash by the company. 

(2) riic amount so fixed ami named and the whole amount aforesaid shall 
be reckoned exclusively of any amount payiible otherwise than in cash* and is 
in this Act referred to as the minimum subscription.] 

Re : suh-serliou (.;). The words "eighty." "ninety” and "ninetieth” have 
been substituted for the words "twenn'." "thirty” and "thirtieth.” respective¬ 
ly. by .section 55 (h) of the Amending Act of 1936. 


prescribes 
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time when shares can be allotted. As we have indicated in our notes Sec. 101 
under section 30, allotment is the acceptance of the offer made by a 
person to become a shareholder of the company. It is not out of place, 
in this connection, to refer to the observations of Chitty, L. J. in NicoVs 
case, 29 Ch. D. 421 at 426, where the learned Judge, in dealing with 
allotments, observed as follows:—"What is termed "allotment" is 
generally neither more nor less than the acceptance by the company 
of the offer to take shares. To take the common case, the offer is to What is 
take a certain number of shares, or such a less number of shares as may 
be allotted. The offer is accepted by the allotment either of the total 
number mentioned in the offer or a less number, to be taken b}^ the 
person who made the offer. This constitutes a binding contract to take 
that number according to the offer and acceptance. To my mind there 
is no magic whatever in the term " allotment " as used in these circum¬ 
stances. It is said that the allotment is an appropriation of a specific 
number of shares. It is an appropriation, not of specific shares, but 
of a certain number of shares. It does not, however, make the person 
who has thus agreed to take the shares a member from that moment; 
all that it does is simply this—it constitutes a binding contract under 
which the company is bound to make a complete allotment of the spe¬ 
cified number of shares, and under which the person who has made 
the offer and is now bound by the acceptance is bound to take that 
particular number of shares. In most cases the act of placing the 
person who has agreed to become a member on the register is a mere 
matter of form, and may be described as a mere ministerial act; but it 
appears to me that in point of law all that is done by the process I have 
just indicated, and all that was done in this case, was to make a 
complete and binding contract." 

This section deals with the question as to when allotment of shares 
can be made. 

Sub-sections (l) and (2) of the section have been redrafted 
completely, and they introduce new provisions regarding what is 
known as the minimum subscription in the case of public companies. 

The first thing to be done before shares can be issued is to issue a pros¬ 
pectus, and by section 93 one of the things which a prospectus has got 
to mention is the "minimum subscription" or what is the same thing 
the minimum amount for which subscriptions have got to be 
procured before the company proceeds to allot an}^ shares. 

Under the old provision, the fixing of the minimum subscription Steps to 
was left to the company and there was nothing to prevent them trom 
fixing an absolutely nominal amount in the memorandum or articles ^“otment 
of association. The result was that it paved the way for the formation 
of mushroom companies. The minimum subscription was defined as 
the amount, if any, fixed by the memorandum or articles of association 
the minimum subscription on which directors may proceed to 
allotment. The old section also provided that if no amount was so fixed 
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and named, then the whole amount of the share capital offered for 
subscription would have to be subscribed before any shares could be 
allotted. This contingency however hardly arose. 

By the Amending Act of 1936 provisions on the lines of section 39 
of the English Act of 1929 have been adopted. It is now impossible 
to fix any arbitrary figure in the way it was possible for people to do 
under the old Act. The minimum subscription is now described as the 
minimum amount which in the opinion of directors must be raised by 
issue of share capital in order to provide the sum, or if any part thereof 
is to be defrayed in any other manner, the balance of the sum required 
to be provided in respect of certain matters set out in sub-section (2), 
viz: — 

(а) the purchase price of any property purchased or to be 

purchased which is to be defrayed in whole or in part out 
of the proceeds of the issue, 

(б) any preliminary expenses payable by the company and any 

commission so payable to any person in consideration of 
his agreeing to subscribe for or of his procuring or agreeing 
to procure subscriptions for any shares in the company, 

(c) the repayment of any moneys borrowed by the company in 

respect of any of the foregoing matters, and 

(d) working capital. 

By reason of sub-section (i) it is necessary that at least five per 
cent, of the minimum subscription must be paid to or received in cash 
by the company. 

Section 39 of the English Companies Act of 1929, on which the 
provisions of this section have been based, provided that a sum shall be 
deemed to have been paid to, and received in cash by, the company if 
a chetjue for the sum has been received in good faith by the company 
and the directors of the company have no reason for suspecting that 
the cliecpie will not be paid. 

This pro\-ision has not been adopted in section loi as amended, 
and it is doubtful if before a cheque is cashed, the amount can be taken 
into account as an amount paid in cash. Mears v. Western Canada 
Pulp Co., (T905) 2 Ch. 353 at 360. Consequently the receipt before 
allotment of a ch(‘<jue which was not paid into the company's Bank 
until after the allotment will not comply with the provision for payment 
in cash in section loi, even if on presentation the cheque is honoured. 
In re Xational Motor, etc., Co., (1908) 2 Ch. 228. As a matter 
of fact in Truman s Case, reported in (1894) 3 Ch. 2^2 at p. 275, the 
("onrl stH-ms to suggest that where cheques are received in respect of 
application money it is the dut}' of the directors to make enquiries to 
see if the clu(]ues ha\'e been cashed. The facts of the Scotch case of 
(Jasp^oiv Pavilion Lid. v. Mothenaell, 6 Fraser 116, where payment 
made 1)3’ a che(}ue which was received after banking hours but was 
cleared the next morning was held to be good, were distinguished in the 
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last mentioned case, although on principle it is difficult to see how the Sec. 101 
length of time for which a cheque remained uncashed can possibly be ' 
taken into account in ascertaining the question as to whether at the 
time of the allotment all the amount required was paid for in cash. A 
cheque, on the principle of the cases of Carmarthen etc. Railway Co. v. 
Manchester etc. Railway Co., L.R. 8 C.P. 685, and Belshaw v. Bush, 

II C.B. 191, may be taken to be a good payment but can hardly be 
taken to be equivalent to payment in cash. 


Under sub-section (i), in fixing the minimum subscription it is it is not 
not necessary that the company should procure the whole amount 
necessary from shares. The words "or if any part thereof is to be whole 
defrayed in any other manner" shows that the company may arrange 
for a portion of the total amount necessary by loans, debentures, etc., procured 
and in such an event all that is necessary is that the balance required shares, 
should be raised from shares. 


To take a hypothetical case, let us assume that a cotton mill is 
to be started and the purchase price of property is 7 lacs of rupees, 
out of which I lac has been paid out of borrowings (sub-section 
2(a) ), the amount of the preliminary expenses and commission referred 
to in sub-section 2(b) is Rs. 25,000, Rs. i lac is required for repay¬ 
ment of monies as contemplated in sub-section 2(c), and the working 
capital required is Rs. 1,75,000 (sub-section 2(d)). The total of these 
sums is 9 lacs. Is it necessary that the entire 9 lacs should be sub¬ 
scribed and 5 per cent, thereof be paid to the company or received by 
it in cash? The answer is "no." 

Assume that in this case the Managing Agent or a Bank has agreed 
to advance 3 lacs of rupees towards what is required under sub¬ 
section (2), then this sum represents the amount "to be defrayed in 
any other manner", and consequently only the balance i.e., 6 lacs 
of rupees, must be subscribed and this amount should be fixed as 
the minimum subscription and the subscribers should pay 5 per cent, 
thereof to the company in cash. 

Section loi precludes any allotment in certain circumstances but 
does not deal with the cases of conditional allotments , but, on the 
analogy of English authorities which hold good, there may be conditional 
allotments. It is unnecessary to refer to the numerous English autho¬ 
rities on the subject of conditional allotments. These are divided into 
two classes according as the condition is a condition precedent or a 
condition subsequent. Reference may be made to Jackson v. Tur- 
quand. L.R. 4 H.L. 305 and Adam's case. L.R. 13 Eq. 474 > as showing 
that where the company in dealing with the application for shares puts 
in a new term or condition then there is no valid agreement. Again 
where the allotment is made conditionally on the happening of some 
event, the applicant, although his name may have been registered, does 
not become a shareholder until the condition has been fulfilled. 
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Spitzel V. Chinese Corporation, (1899) 80 L.T. 347 ; Mutual Bank oj 
India, Ltd. & Ors. v. Sohan Smg, A.I.R. (1936) Lahore 790 ; and 
Indian Merchants Bank v. Anupchand, A.I.R. (1928) Lahore p. 236. 

Allotments, to be valid, must satisfy the following requirements, 
viz .: — 

(rt) In the absence of special provisions in the articles, the allot¬ 
ment should be made by directors acting as a board duly 
constituted and, unless authorised by the articles, they 
cannot delegate their power to a committee. Howard*s 
case, L.R. i Ch. App. 561. 

(b) In the matter of exercise of powers of allotment, directors 

are considered to be trustees. They must exercise the 
powers for the benefit of the company. Pmit v. Symons 
& Co., (1903) 2 Ch. 506 ; Piercy v. S. Mills & Co., (1920) 

I Ch. 77 : and Parker v. McKenna, L.R. 10 Ch. 
App. 96. 

(c) Allotments must be made within a reasonable time. Rams¬ 

gate Hotel Co. V. Montefiore, L.R. i Ex. 109 ; Gunn's 
case, L.R. 3 Ch. App. 40 ; Ritso's case, 4 Ch. D. 774 ; 
and Indian Co-operative etc., Co. v. Padamsey, 36 Bom. 
L.R. 32. 

(d) A specific number of shares should be allotted but the allot¬ 

ment need not be of specific shares. NicoVs case, 
29 Ch. D. 421. 

As to the effect of an allotment, the following obseiA^ations by 
Sterling, J., in the case of Spitzel v. Chinese Corporation, Ltd., 80 L.T. 
347 ‘if 351 usefully referred to: 'Hn the first place, I have to 

consider what meaning is to be attached to these two words. First of 
all, what is an allotment of shares? Broadly speaking, it is an appro- 
joriation by the directors or the managing body of the company of shares 
to a particular jjerson. The legal effect of the appropriation depends 
on circumstances. Thus it may be an offer of shares to the allottee, 
or it may be an accejjtance of an application for shares by the allottee ; 
but of itself an allotment does not necessarily create the status of 
membership. The allotment may be, and probably generally is, such 
as to give a title to the shares the moment the allottee communicates 
his acce})tance of it to the company whose directors make the allot¬ 
ment.’' The company may accept the offer of an applicant, but until 
allotment is made the position is that there is only an executory contract 
for allotment. Bat Mangu and Others v. Bharat Khand Cotton Mills^ 

33 C.W.N. 585 (P.C.) 

Once an allotment is made and communicated, the directors have 
no power to release the shareholder by cancelling the allotment—not 
e\*eu on tlie ground that the shares have been taken under a mistake. 
hletchcr's case, 37 L.J. Ch. 49 ; In re London etc.. Coal Co., 5 Ch, D. 
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525 ; Duff's Executors' case, 32 Ch. D. 301 ; and Adam’s case Sec. 101 
L.R. 13 Eq. 474. 

This however does not take away either the rights of the company 
to forfeit shares for adequate reasons, or the right of the allottee to 
^PP^y ^ rectification of the share register on proper materials. An 
allotment made in derogation of the conditions laid down in this section Allotment 
would not be void, but would be voidable at the instance of the con^fttons^^ 
allottee. Finance and Issue, Ltd. v. Canadian Corporation, (1905) voidable 
I Ch. 37. As to the conditions on which it can be avoided, see notes void, 
under section 102. 

Sub-section 2(B) which has been newly introduced by the Amend¬ 
ing Act of 1936 is a provision for safeguarding the interests of pros¬ 
pective shareholders. 

This sub-section provides that the company cannot utilise any 
portion of the moneys which may be received from prospective share¬ 
holders, until it proceeds to allotment after having obtained subscrip¬ 
tions to the amount of the minimum subscription and obtains the 
certificate to commence business from the Registrar in terms of section 
103. If however it does not succeed in procuring subscribers for the 
minimum subscription within 180 days, then the amount received from 
the prospective shareholders will have to be refunded to them under Moneys 

Ax , 

the provisions of sub-section (4) of this section. In either case, until be 

the minimum subscription is subscribed for, the company cannot touch utilised 
any portion of the sum which, under the provisions of this sub-section, “notment. 
has to be kept deposited in a Scheduled Bank as defined in the Reserve 
Bank of India Act. 

The effect of this sub-section is to ensure the return of the moneys 
under sub-section (4) in case the company fails to secure subscribers 
for the minimum subscription. This sub-section does not apply to the 
case of moneys received from applicants after the first allotment. 

Sub-section (3) fixes 5 per cent, of the nominal amount as the 
minimum limit of the amount which is to be paid as application money 
in all ca.ses, whether it is the first allotment or subsequent allotments. 

In sub-section (4), the words “twenty, thirty and thirtieth 
have been replaced by “eighty,” “ninety” and “ninetieth by the 
Amending Act of 1936. This sub-section imposes upon the company 
the liability to return to shareholders their application money if within when can 
180 days after the first issue of the prospectus the company has not be 

succeeded in getting subscribers to take up shares of the amount of the 
minimum subscription. It is to be returned without interest, but if it 
is not so repaid within 190 days from the date of the first issue of the 
prospectus the directors become jointly liable to pay it with interest at 
7 per cent, from after the 190th day. The last sentence of this sub¬ 
section is now practically of no use. Under sub-section 2(B) the amount 
received from applicants for shares has to be kept deposited in a 
Scheduled Bank, and unless the directors in breach of their statutory 
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duty have allowed the amount to be used, there is only one way and 
one way alone by which the moneys can be lost viz,, by the failure of 
the Bank where it is lodged. In all other cases the directors would 
prima facie be guilty of a breach of a statutory duty and possibly of a 
breach of trust. {Quaere.) What happens to the interest earned by 
keeping the moneys in deposit in the Bank under sub-section 2(B)— 
who is to get it? 

Sub-section (4) obviously does not apply to allotments other than 
the first allotment. 

Sub-section (5) prevents attempts to procure exemptions from 
compliance with the requisitions to be observed by the company under 
this section, and really prevents the insertion of waiver clauses like 
what was done in the case of Greenwood v. Leather Shod Wheel Co., 
(1900) I Ch, 421. This sub-section is inapplicable to cases of allot¬ 
ments other than the first allotment. 

Sub-section (7) deals with the case of first allotments of shares 
where the company does not invite subscriptions from the public. 

A private company cannot invite the public to buy its shares, 
and while, by reason of sub-section (8) of section loi, sub-section (7) 
is not applicable to private companies, it cannot allot its shares in such 
a manner as to go beyond the maximum number of shareholders per¬ 
missible for private companies. 

Re-allotment of forfeited shares stands on a footing of its own 
and is not governed by the provisions of this section. It does not 
amount to issue of shares within the meaning of this section, and the 
company may on re-allotment give credit for money already received 
in respect of them, thus making the new allottee liable for the balance 
remaining unpaid on the shares. 


102. (7) An allotment made by a company to an 

applicant in contravention of the provisions of section lOi 

Effect of irrcg iinr shall bc voidablc at the instance of 
niiotinent. applicant within one month after 

the holding of the statutory meeting of the company and 
not later or in any case ivhere the company is not required 
to hold a statutory meeting or where the allotment is 
made after the holding of the statutory meeting within 
one month after the date of the allotment and not later, 
and shall be so voidable notwithstanding that the com- 
j^any is in course of being wound up. 

{2) If any director of a company knowingly con¬ 
travenes or permits or authorises the contravention of any 
of the provisions of section loi with respect to allotment, 
lie shall be liable to compensate the company and Ae 
allottee respectivelj^ for any loss, damages or costs which 
the company or the allottee may have sustained or 
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incurred thereby: Provided that proceedings to recover Sec. 102 

any such loss, damages or costs shall not be commenced 

after the expiration of two years from the date of the 
allotment. 


Notes of changes. The words in italics in sub-section (x) have been added 
by section 56 of the Amending Act of 1936. 


This section deals with the consequences and remedies available 
in cases of allotments made contrary to the provisions of section loi. 

The applicant has two remedies open to him, viz .:—a remedy against 
the company in the shape of avoidance of the allotment, and a remedy 
against the directors liable for the illegal allotment in damages. 

Sub-section (i) makes the allotment voidable ‘*at the instance of 
the applicant'\ The company cannot, however, take the benefit of its Avoidance 
own irregularities and cannot, after allotment, treat the allotment as oi allot- 
avoided and return the money. Button v. Bevan, {1908) 2 Ch. 240. 

The applicant must avoid the allotment within a month from the 
date of the holding of the statutory meeting, or, in cases where the com¬ 


pany is not required to hold a statutory meeting, within one month 
from the date of the allotment. (This latter contingency applies only 
in the case of an unlimited company having a share capital —Vide 
sec. 77 *) The right to avoid is not lost even if the company goes 
into winding up within a month. The applicant is not bound to 
institute legal proceedings immediately or within a month. He is 
entitled to wait for a reasonable time for the decision of the board 
before taking proceedings. In re National Motor Mail Coach Co., 

(1908) 2 Ch. 228 at 234. 

It is not necessary that the applicant should give any formal Formal 
notice avoiding the allotment. It would be sufficient if he brings his 
suit within a month for rescission of the allotment. See, for Filing of 
instance, Meats v. Western Canada Pulp and Paper Co., (1905) avoidance 
^ 353 - The applicant, if he succeeds, is, in either case, is enough, 

entitled, in addition to rescission, to a return of the amount 
paid with reasonable interest, usually at 5%, rectification of 


register, etc., by removal of his name therefrom, and also an injunction 
against the company restraining it from parting with his moneys. The 
right to avoid the allotment may be lost by waiver or estoppel by 
conduct consistent with his being a member. Peara Singh v. Peshawar 
^ank, 28 Ind. C. 53. 

The penalty provided for by sub-section (2) is limited to a 
director acting knowingly, and consequently a director who was 
not present at the meeting when the allotment was made was held 
to come within the p)enal clause. Burton v. Sevan, (1908) 2 
^h, 240. The penalty imposed upon a director, knowingly guilty of 


Right to 
avoid may 
be lost by 
waiver, 
estoppel 
and acquies¬ 
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default under this section, is independent of the right of the applicant to 
avoid the allotment. Thus even in a case where the allotment cannot 
be avoided by reason of the allottee having waived the right or other¬ 
wise acted in a way which would go to show that he has with full 
knowledge ratified the allotment, the director guilty of having knowingly 
made an irregular allotment would, none the less, be liable to be penalized 
under this sub-section. 

Apart from the penalty which is liable to be imposed upon him, 
the guilty director is liable to make good to the allottee all losses which 
he may have sustained as a result of the irregular allotment, and to 
compensate the company similarly. 

In the case of the company, the quantum of the damage would 
be the costs which the company may have to pay to the applicant, 
its own costs as also the interest. 


In the case of the applicant, the quantum would appear to be the 
deficit, if any, which the applicant cannot obtain from the company in 
respect of the moneys paid, the interest and the costs. 

The word “knowingly’' has the same meaning as “wilfully". 
Official Receiver, Indian States Bank Ltd. v. Kunwar Sardar Sing, 
AT.R. (1934) All. 855. It means and implies that the act must haye 
been done with full knowledge. See Hoole v. Speak, (1904) 2 Ch. 
732. An honest belief that there has been compliance would, on the 
analogy of the following cases, appear to afford no defence. Shepheard 
V. Broome, (1904) A.C. 342 ; and Tail v. MacLeay, (1904) 2 Ch. 631. 


103. 

Restrictions 
tnenceinent of 

(«) 




(7) A companj/ shall not commence any 

on com- business or exercise any borrowing 
husinoss. powers unless— 

shares held subject to the payment of the whole 
amount thereof in cash have been allotted to 
an amount not less in the whole than the 
minimum subscription; and 
every director of the company has paid to the 
company on each of the shares taken or 
contracted to be taken by him, and for which 
he is liable to pay in cash, a proportion equal 
to the proportion payable on application 
and allotment on the shares offered for 
public subscription or, in the case of a com¬ 
pany' which does not issue a prospectus 
inviting the public to subscribe for its shares, 
on the shares payable in cash; and 
there has been filed with the registrar a duly 
verified declaration by the secretary or one 
of the directors, in the prescribed form, that 
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the aforesaid conditions have been complied Sec. 103 
with; and 

(d) in the case of a company which does not issue 

a prospectus inviting the public to subscribe 
for its shares, there has been hied with the 
registrar a statement in lieu of prospectus. 

(2) The registrar shall, on the hling of a duly verihed 
declaration, in accordance with the provisions of this 
section, certify that the company is entitled to commence 
business, and that certihcate shall be conclusive evidence 
that the company is so entitled: 

Provided that, in the case of a company which does 
not issue a prospectus inviting the public to subscribe for 
its shares, the registrar shall not give such a certihcate 
unless a statement in lieu of prospectus has been hied 
with him. 

(5) Any contract made by a company before the date 
at which it is entitled to commence business shall be pro¬ 
visional only, and shall not be binding on the company 
until that date, and on that date it shall become binding. 

(4) Nothing in this section shall prevent the simul¬ 
taneous offer for subscription or allotment of any shares 
and debentures or the receipt of an3'" money payable on 
application for debentures. 

(5) If an^'^ company commences business or exercises 
borrowing powers in contravention of this section, every 
person who is responsible for the contravention shall, 
without prejudice to any other liability, be liable to a hne 
not exceeding hve hundred rupees for every da3^ during 
which the contravention continues. 

(6) Nothing in this section shall apply to a private 
company, or to a company registered before the com¬ 
mencement of this Act, which does not issue a prospectus 
inviting the public to subscribe for its shares or, in so far 
as its provisions relate to shares, to a compan3'" limited by 
guarantee and not having a share capital. 


This section enumerates the restrictions on the commencement 
of business by a company. Unless the requirements set out in the section pj-o^isional 
are complied with, a company cannot commence any business or nature of 
oxercise its power of borrowing. According to sub-section (3), the effect 
of a company carrying on business before it becomes entitled to do so gettmg ^ ^ 
h that all contracts made prior to the date when it would be so certificate, 
entitled are to be treated as provisional, and none of them can 
be enforced against the company until such time as the company 
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becomes entitled to commence business. New Druce-Portland Co. 
V. Blakiston, (1908) 24 T.L.R. 583. The word “provisional" means 
that the contract is to be read as if it contained a provision that 
it should not be binding on the company unless and until the company 
became entitled to commence business. In re Otto Electrical Manu- 
facturing Co. (1905) Ltd., (1906) 2 Ch. 390. The wording of the section 
would seem to show that the contracts which remain provisional become 
effective and binding only as from the date when the company becomes 
entitled to commence business. In the last mentioned case, Buckley, 
J., held that a furniture dealer, who supplied furniture to a company 
at a date when the company had not become entitled to commence 
business, was not entitled to bring an action for the price thereof 
against the company which went into liquidation without even being 
in a position to commence business. His Lordship did not, however, 
indicate as to what would happen to the furniture. Could not an action 
lie for the return thereof? How could the furniture be retained by 
the company without payment? It is submitted that the supplier 
could maintain, in such a case, an action for return of the furniture, 
and could possibly recover damages for conversion in case of non-retum. 

Sub-section (2) makes it imperative upon the registrar to issue a 
certificate that the company is entitled to commence business, on the 
filing of a declaration as provided for in sub-section (i) clause (c). 
Once the certificate is issued, then, even if the declaration was wrongly 
filed, the company will, on the principle of the decision in Moosa 
Coolant Ariff v. Ebrahim Coolant Ariff, 40 Cal. i, be treated to have 
been entitled to commence business, and all enquiries with the object 
of finding out if the previous conditions were really complied with or 
not will hi* barred. I'he principle underlying is that it would be 
disastrous for outsiders to allow such an enquiry once the certificate 
('o)i)menta*ment of business is issued by the registrar. Unlike 
s('<'. [02, this section does not expressly impose any liability on the 
<lire<tors or other persons, responsible for improperly commencing 
business, to make good the losses caused to outsiders, who may enter 
into ct)ntracls for supply of goods, etc., without knowing that the 
certificate f)f commencement of business had not been taken out. This 
apjx ars to he an unjustihable omission on the part of the legislature, 
i ho inqxt.sition (^f a fine is hardly any solace to the unfortunate person 
who loses his money or his goods by reason of the deliberate breach 
on die part of the company' and its officers to observe the mandatory 

l>nAisions of sub-section (1). 

It is difficult to say as to what is the meaning of the words 
“without prejudice to any other liability". It possibly keeps alive 
<ni}- claim on tlu' basis of breach of warranty and (or) of deceit by 
die directors or the ])ersons in charge of the management who enter 
into the contract. 
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104 . (j) Whenever a company having a share Sec. 104 

capital makes any allotment of its shares, the company 
Return as to allotments, shall, within onc month thereafter,— 

(a) file with the registrar a return of the allotments, 

stating the number and nominal amount of 
the shares comprised in the allotment, the 
names, addresses and descriptions of the 
allottees, and the amount (if any) paid or 
due and paj^able on each share; and 

(b) in the case of shares allotted as fully or partly 

paid up otherwise than in cash, produce for 
the inspection and examination of the 
registrar a contract in writing constituting 
the title of the allottee to the allotment 
together with any contract of sale, or for 
services or other consideration in respect of 
which that allotment was made, such con¬ 
tracts being duly stamped, and file with the 
registrar copies verified in the prescribed 
manner of all such contracts and a return 
stating the number and nominal amount of 
shares so allotted, the extent to which they 
are to be treated as paid up, and the con¬ 
sideration for which they have been allotted. 

(2) Where such a contract as above mentioned is not 
reduced to writing, the company shall, within one month 
after the allotment, file with the registrar the prescribed 
particulars of the contract, stamped with the same stamp- 
duty as would have been payable if the contract had been 
reduced to writing, and these particulars shall be deerned 
to be an instrument within the meaning of the Indiari 
Stamp Act, 1899, and the registrar may, as a condition of 
filing the particulars, require that the duty payable 
thereon be adjudicated under section 31 of that Act. 

(5) If default is made in comptying with the require¬ 
ments of this section, every officer of the company who 
is knowingly a party to the default shall be liable to 3. fine 
not exceeding five hundred rupees for every day during 

which the default continues: -.i xu 

Provided that in case of default in filing with t e 
registrar within one month after the allotment any docu¬ 
ment required to be filed by this section, the cornpa^, or 
any person liable for the default, may apply to the Court 
for relief, and the Court, if satisfied that the omission to 
file the document was accidental or due to inadvertence 
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Sec. 104 or that on other grounds it is just and equitable to grant 

relief, may make an order extending the time for the filing 
of the document for such a period as the Court may think 
proper. 

(4) Nothing in this section shall apply to the issue and 
allotment by a company of shares which under the provi¬ 
sions of its articles were forfeited for non-payment of calls. 

Notes of changes. Suh-section (4) has been added l)y section 57 of the 
Arncjidiiig Act of 1936. "The amendment excludes forfeited shares subsequently 
re-issuod from the purview of the section .”—Notes on Clauses. 


Object of The object of this section is to let those who have dealings with 

company know the position with regard to its issued shares. Thus, 
where part of the shares have been issued as fully paid up, there the 
return to be filed under this section would enable them to know what 
amount of its shares has cash behind it and the amount that has not, 
and to know the nature and value of the consideration or the alleged 
c'oiuliti<)u for their issue. This is \'ery im})ortant, as it is the easiest 
thing in the world for the promoters of a company to put any value 
they like on such intangible assets as the good-will of a business pre- 
viousl}^ existing and made over to the company, and to allot as many 
shares for them as they like. What is essential is that they should let 
the public know that those shares, so allotted as fully paid up, do 
represent that intangible asset and not paid cash available in the 
coffers of the company as trading capital. Per Coutts Trotter, J., 
in tlu' case of The Thodapuzha Rubber Co., Ltd. v. The Registrar 
of Joint Stock Companies, 41 Mad. 307. 

Sub-section (i) imposes upon ever}’ comjiany limited by shares or 
limited hy guarantee and having a share capital, whenever it makes 
an\' allotment of shares, the obligation to lodge, within one month from 
the date of tlu' allotment, with the registrar for registration a return 
of the allotments slating the number and the nominal amount of the 
shart's allotted, llu' names, addresses and descriptions of the allottees 
atul the amount ])aid or remaining due and payable on the shares. 

It also im]K)ses upon the company the obligation to produce for 
insjuH'tion and examination by the registrar any contract in pursuance 
whereof the shares allotted as fully paid up or partly paid up other- 
wis<‘ than in cash, and for the filing of copies thereof before the 
regiAlrar. 


It (ii iil.ifs 

(O Ilf [|If<l 

in ( ,isf ol 
era! 

( f) n t r; i i t s . 


]W sul>-s(ction {2), where there are no written contracts, the company 
must tile the particulars of the contracts, together with such stamp- 
duty as would ha\’e been pa}'able if the contract had been reduced 
into writing. 1 he object of this provision, as was explained in the 
case of Ooregum Cold .Mining Co. v. Roper, (1892) A.C, 125, is that 
intormation should be given of the nature of the consideration for 
sh.ares issued as fully paid up. In the old Act of 1882, the provisions 
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of section 28 prevented the issue of shares otherwise than for cash, Soc. 104 
unless the contracts authorizing such issue were hied with the registrar. 

S. JR. B. MotHcU dtuuUdl v. Thukoylo .1 (^himanlal, 36 Bom. 557. 

Ihe present section does not go so far. The hling of the contracts or 
the particulars thereof is still necessary, but defaults only entail a penalty. 

The validity of the issue remains unaffected. Per Walsh, J., in Prem 
Behari Lai v. Messrs. S. B. Billimoria & Co., 48 All. 503 at p. 507. Meaning of 
Prima facie it would appear as if the words ‘payment in cash’ P^iyment 
were intended to mean that the consideration for the acquisition 
should be cash or negotiable securities, but from very early times in 
the history of law these words have not been construed in the narrow 
sense indicated above, but have been held to mean that anything which 
would give rise to a good plea of payment, as distinct from the plea of 
accord and satisfaction, would be sufficient to bring the transaction 
within the category of the above words. PothergilVs case, L.R. 8 Ch. 

App. 270. See also Spargo’s case, L.R. 8 Ch. App. 407. An attempt 
was made by the English Court of Appeal, in the case of In re Johan¬ 
nesburg Hotel Co., (1891) I Ch. 119, to restrict the use of the word 
cash'*, and to treat Spargo*s case, {supra), as bad law ; but since then 
the decision in Spargo^s case was approved of by the Judicial Committee 
in Larocque v. Beauchemin, (1897) A.C. 358, and the present trend of 
the decisions is to extend the scope of the words and to restore the effect 
of the decision in Spargo's case. See the cases discussed under the same 
heading under sec. 93. As for Indian decisions on the subject, see 
Thodapuzha Rubber Co,, Ltd. v. Registrar of Joint Stock Companies, 

41 Mad. 307. 

Sub-section (3) provides the penalty for default in complying with 
the provisions of the section. The word “default”, as used in this 
section, has been construed to mean wilful, continued neglect. Dorte 
V. South African Super-Aeration, 20 T.L.R. 425* 

By the proviso to sub-section (3), the Court is given the power of 
extending the period of one month in cases where the default is due Extension 
to accident, inadvertence or any other ground on which the Court 
considers it equitable to grant relief. The application for such a relief 
rnay be made by the company or any other person who would be 
liable for such default under sub-section (3). 

In a recent case decided by the Calcutta High Court, viz. In re 
^amackers & Co., Ltd., 56 Cal. 976 at p. 977^ Mr. Justice Lort-Williams, 

in construing this proviso, held as follows: — 

*Tn my opinion, the right construction of section 104 of the 
Indian Companies Act is that the Registrar of Joint Stock 
Companies should file the documents therein referred to when 
presented, in spite of the fact that they have not been presented 
for filing within the month specified, and that he should inform 
the officer of the company, who presents the document for filing, 
that, unless, within a time to be specified by the registrar, the 

38 
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applicant obtains relief, from the Court, he (the registrar) will 
take steps to prosecute him for his default. The effect of accept¬ 
ing and filing the document is not to relieve the person in default 
from the liability imposed by the section, unless he obtains relief 
from the Court for the whole period during which he was 
in default, with an order extending the time for filing up to the 
time when he actually did file the document.'* 


It is doubtful if the construction of the learned Judge is correct. 
His view apparently is that, so far as the filing of documents are con¬ 
cerned, the registrar is merely an automaton. He is bound to file'any 
document tendered to him, irrespective of whether it is filed in time or 
not. Does the legislature really intend that the registrar is to have 
no right to refuse to file documents even when they are filed out of 
time? The judgment of Lord Reading. C. J.. in Rex v. Registrar of 
Companies, (1914) 3 K.R. 1161, would seem to suggest that the registrar 
has some discretion in refusing to register a document which, on the 
face of it. does not comply with the provisions of the Act. 

In our submission, the proviso, if properly construed, means nothing 
more than this, that in a proper case where the Court is satisfied on 


one of the grounds mentioned in the sub-section, it can extend the time 
for filing the document which is required to be filed within one month, 
and that a document can be filed with the registrar out of time only 
if the time for filing the same is extended. 

Accidental has been construed to mean due to an accident or 
iinlooked for mishap or something of that sort. See Fenton v. 
/. Thorlcy Co. Lid., (1903) A.C. 443. 

Inadvertence means carelessness, negligence or inattention, though 
not necessarily involving bad faith. Exparte Lenanion, 53 J.P. 263. 
It includes ignorance of law. In re Jackson & Co.. (1899) i Ch. 348. 
Fisher's case. In re. Tom Tit Cycle Co.. Ltd., 43 Sol. J. 334. Delay 
in iidjudication of stamp-duty has also been treated as coming wdthin 
the heading of inadvertence—/« re Lt4cky Gtiss Lid., 79 L.T. 722. 

Procedure —I he application should be supported by petition and an 

affidax’it in which tlu' grounds for the failure to file documents in time 
will ha\’e to he given. 

For Forms, see Vol. II. 
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105 . (/) It shall be lawful for a company to pay 

a commission to any person in consideration of his 

subscribing or agreeing to subscribe, 
whether absolutely^ or conditionally, 
for any shares in the company, or 
procuring or agreeing to procure 
sal)scriptions. whether absolute or conditional, for any 
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shares in the company, if the payment of fhe commission Sec. 105 
is authorised by the articles, and the commission paid or 
agreed to be paid does not exceed the amount or rate so 
authorised, and if the amount or rate per cent of the com¬ 
mission paid or agreed to be paid is,— 

(a) in the case of shares offered to the public for 

subscription, disclosed in the prospectus ; or 

(b) in the case of shares not offered to the public 

for subscription, disclosed in the statement 
in lieu of prospectus, or in a statement in the 
prescribed form signed in like manner as a 
statement in lieu of prospectus and filed with 
the registrar and, where a circular or notice, 
not being a prospectus inviting subscription 
for the shares, is issued, also disclosed in that 
circular or notice. 


(2) Save as aforesaid and save as provided in section 
105A, no company shall apply any of its shares or capital 
money either directly or indirectly in payment of any 
commission, discount or allowance, to any person in con¬ 
sideration of his subscribing or agreeing to subscribe, 

for any shares of the 
company, or procuring or agreeing to procure subscrip¬ 
tions, whether absolute or conditional, for any shares in 
the company, whether the shares or money be so applied 


whether absolutely or conditionally. 


by being added to the purchase-money of any property 


acquired by the company or to the contract price of any 


work to be executed for the company, or the money be 
paid out of the nominal purchase-money or contract 
price, or otherwise. 


(j) Nothing in this section shall affect the power of 
any company to pay such brokerage as it has heretofore 
been lawful for a company to pay, and a vendor to, pro¬ 
moter of, or other person who receives payment in money 
or shares from, a company shall have, and shall he deemed 
always to have had, power to apply any part of the money 
or shares so received in payment of any commission, the 
payment of which, if made directly by the company, 
would have been legal under this section. 


Notes of changes. The words in italics in sub-section 2 have been inserted 
by section 58 of the Amending Act of 1936. “The amendment is consequential.” 
—Notes on Clauses. 


This section deals with the payments of {a) commission to persons 
for subscribing or agreeing to subscribe for shares, and (6) brokerages. 
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Commission 
or broker¬ 
age. 


■ Any 

])(Tson. 


'Any consi¬ 
deration.’ 
etc. 


Sufjscribing. 
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As to commissions paid to purchasers of shares prior to 1900, in 
England it was held at one time that, even if such payments were 
authorized by the articles and memorandum of association, the 
company could not pay them. The ratio decidendi of the discussions 
was that no company could utilize any portion of the capital for the 
issue of its own shares. Lydney & Wigpool Iron Ore Co. v. Bird, 
33 Ch. D. 85 : and In re Faure Electric Accumulator Co., 43 Ch. 
D. 141. This view was dissented from by Lindley, M. R., in the 
case of Metropolitan Coal Consumers' Association v. Scrimgeour, 
(1895) 2 Q.B. 604, where the learned Judge went back upon the yiew 
expressed by him in Lydney & Wigpool etc. Co. v. Bird {supra), and 
held that the payment of a reasonable sum as commission or brokerage, 
as a general rule, is not ultra vires. Such payment to a purchaser was 
treated really as issuing shares at a discount. The matter was, however, 
set at rest by the Companies Act of 1900, and since then the payment 
of a reasonable amount by way of commission or brokerage has been 
held to be permissible. 

The condition precedent to any commission being paid is, of course, 
an authority to do so being given by the articles of association. It is 
not sufficient if authority is given by the memorandum only. In re 
Republic of Bolivia Syndicate, (1914) i Ch. 139. 

It is doubtful whether under the heading—any person—a director 
can be allowed any commission, specially having regard to the restric¬ 
tions now incorporated in section 86E of the Act. 

The words "any consideration" show that a commission can, 
subject to the conditions laid down in the section, be paid to a person 
for (a) subscribing for shares in the company, or (6) for agreeing to 
subscribe for shares, or (c) for procuring subscriptions for shares, or 
{d) for procuring agreements to subscribe for shares in the company. 
No commission can be paid for any other services rendered in connection 
with the sale of share. 

"Subscribing” means applying to the company and obtaining allot¬ 
ments of shares thereon. Aryiison v. Smith, 41 Ch. D. 348 at 357. * 

'Agreeing to subscribe' obviously refers to undeiAvriters who charge 
a commission iti return of their agreeing to buy shares in case they 
are not taken up by the public, within a specified time. As to the 
positi{)n of underwriters, the following observations of- the Judicial 
Committee in Australian Investment Trust, Ltd. v. Strand and Pitt 
Sirett Propeytics, Lid., (1932) A.C. 735 at page 747, are very instruc- 
ti\x :—“Ihe obligation in fact is and remains nothing more or less 
IhaTi an obligation to subscribe for shares in the company. It is true 
that it is a^n obligation to subscribe for shares only on the happening of 
a contingent e\'ent. the number if any of the shares to be taken up 
depending uj)on the magnitude of the event ; but this is an obligation 
of the same nature as an obligation to subscribe for a definite number 
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of shares in prsesenti, though of more uncertain burden until it is 
crystallized by the happening of the contingency. ” 

"In both cases the commission is agreed to be paid to induce the 
same thing—namely, the undertaking of the obligation to subscribe. 
No other service than undertaking this obligation is in either case 
rendered by the receiver of the commission. In both cases he in effect 
receives from the company a discount or rebate upon the amount pay¬ 
able upon the shares which he has to take up. It cannot make any 
difference that under the underwriting agreement he may not in the 
event have to take up any share and may yet get his commission all 
the same." 


The usual procedure followed by underwriters is to write a letter under- 


^ A 

agreeing to take up the shares that may be left undisposed of after a '‘‘Siting 
certain date. Underwriting agreements are usually entered into before 


the prospectus is issued, and great care should be taken to see that the 
offer of the underwriter is accepted before the prospectus is issued. 
See, in this connection, Hindley*s case, (1896) 2 Ch. 121 ; and In re 
Consort Deep etc. Mines. Ltd.. (1897) i Ch. 575 at p. 593. It is usually 
provided that the contract is to remain unaffected by small variations 
between the draft prospectus, on the basis of which the arrangement is 
made, and the prospectus as finally issued. An underwriting contract, 
like all other contracts, remains provisional until the company obtained 
the certificate to commence business. Where an underwriter authorises 


a third party to apply for shares, he cannot revoke his authority and 
repudiate to take up the shares so long as the applicant acts within the 
scope of his authority. Exparte Stark, (1897) i Ch. 575 ; Hambro v. 
Burnand, (1904) 2 K.B. 10 ; and In re Henry Bentley & Co., 69 L.T. 


204. 

"Procuring or agreeing to procure subscriptions": these words 
obviously refer to ordinary brokers who charge commission for selling 
shares, but who do not undertake to buy any shares themselves. 

Andrece v. Zinc Mines of Great Britain Ltd.. (191S) 2 K.B. 454 - 

Even before the Act, payment of a commission to a broker for 
selling shares was held to be valid. See Metropolitan Coal etc. Associa¬ 
tion V. Scrimgeour, (1895) 2 Q.B. 604. Sub-section (3) now, of course, 
affirms this position. Under the Act, however, there are two other 
conditions which must be fulfilled, viz., (a) that the rate must not Commission 
exceed the rate mentioned in the articles, and {b) that the rate must be 
disclosed (where public subscriptions are sought) in the prospectus, and 
in other cases in the statement in lieu of prospectus or the circulars 
issued. 

If the rate of commission is not disclosed in the manner required Effect of 
by the section, then the company may recover the amounts paid out by c\osu1-e. 
way of commission from the directors who have paid it. Dominion of 
Canada General Trading etc. Syndicate v. Brigstocke, (1911) 2 K. B. 

648. The section does not say what is to happen if the rate is not fixed 
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by the articles. It would seem that in such a case only a reasonable 
rate may be allowed. See observations in Keatinge v. Paringa Con¬ 
solidated Mines, (1902) W.N. 15. 

The opening words of sub-section (2) prevent a company from apply¬ 
ing any of its shares or capital money to the payment of any commission, 
discount or allowance, except in the cases referred to in the sub-section. 
The prohibition being applied to payments out of capital money, the 
question does not arise where commission is paid out of a fund not 
representing capital money, e.g. profits. Hilder v. Dexter, (1902) 
A.C. 474. 

In a recent case, where a lump sum payment was made, not solely 
for commission, but for commission and on other accounts, it has been 
held that the entire payment is hit by the prohibition imposed by this 
sub-section, and the two things could not be separated. See Banking 
Service Corporation, Ltd. v. Toronto Finance Corporation, Ltd., (1928) 
A.C. 333. 

Similarly, where an applicant was allotted shares at par when 
they were at a premium, the contention raised that the difference allowed 
to him between the amount representing the increased value over par 
was really a payment out of 'capital money', was negatived. See 
Hilder v. Dexter, {supra). The prohibition in sub-section (2) is limited 
to commissions })ayable for shares. Commissions payable on the issue 
of debentures stand on a different footing as the provisions do not 
prohibit payment of commission or the issue of debentures at a discount. 

Under this sub-section, no payment is to be made in contravention 
of the section, either directly or indirectly. Thus, if it is proved that 
there has been any addition to the purchase money or to the contract 
price of any work to be executed for the company, and that the addition 
so made is really intended to cover any commission, it will be hit. The 
same result will happen if there is no actual addition to the purchase 
money, but the j)urchase money or the contract price is so fixed that it 
will include the payment of such commission. Mann and Beattie v, 
Edinburgh Northern Tramioays Co., (1893) A.C. 69 ; and Booth v. 
New Afrikander Gold etc. Co., (1903) i Ch. 295. The word "other¬ 
wise" should be construed on the principle of ejus-dem-generis, and 
will serve to rojje in all other cases where in substance there is payment 
of commission in contravention of the provisions of the Act. 

Sub-section (3), in effect, enacts the decision in Metropolitan Coal 
Consumers’ Association v. Scrimgeour, (1895) 2 Q*B. 604. As the 
.section now stands, it authorises the payment of brokerage to a bona 
fide broker only. Andrece v. Zinc Mines of Great Britain, Ltd., (1918) 
2 K.H. 454. 1 he* rate, however, is left to the company, and having 

regard to the terms of the decision quoted above, it would seem as if 
such brokerage should be reasonable and should not be excessive. In 
that case onl}^ 2\ per cent was paid. Underwriting arrangements have 
to be disclosed in the prospectus and under the Act as amended, the 
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directors have got to declare that, in their opinion, the underwriters are Sec. 105 

of such financial standing that they can be expected to discharge their - 

liabilities as such. 

A collateral agreement to pay commission to an applicant for shares 
^would be unenforceable in view of the terms of the section, but would 
not exempt the applicant from his liability to take the shares. In re 
Dehra Dun Mussoorie Electric Tramway Co. Lid., 52 All. 406. 


105A. (i) Subject to the provisions of this section, 

it shall he lawful for a company to issue at a discount 

Power to issue shares shurcs in the Company of a class 
at a discount. already issued: 

Provided that — 

[a) the issue of the shares at a discount must be 

authorised by resolution passed in general 
meeting of the company and must be 
sanctioned by the Court; 

{b) the resolution must specify the maximum rate 

of discount {not exceeding ten per cent in 
any case) at which shares are to be issued; 

(c) not less than one year wMst at the date of issue 

have elapsed since the date on which the 
company was entitled to commence busi¬ 


ness; 

{d) the shares to he issued at a discount must be 

issued loithin six months after the date on 
which the issue is sanctioned by the Court 
or within such extended time as the Court 
may allow:. 

(2) Plvery prospectus relating to the issue of the 
shares and every balance sheet issued by the company 
subsequently to the issue of the shares must contain parti¬ 
culars of the discount allowed on the issue of the shares 
or of so much of that discount as has not been written off 
at the date of the issue of the document in question. 

(3) If defaidt is made in complying with sub-section 
\2), the company and- every officer of the company who is 

in default shall be liable to a fine not exceeding fifty 
rupees. 


Notes of changes. This is a new section. As to the object of the amend- 
ment, see notes under sec. 105C. 

Ordinarily every person purchasing shares in a limited liability 
company enters into a contract to pay the nominal amount of the shares 
acquired by him, and the liability can only be satisfied by payment in 


/ 
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full. Hongkong S- China Gas Co,, Ltd, v. Glen, (1914) i Ch. 527 ; 
and Ooregum Gold Mining Co. v. Roper, (1892) A.C. 125 at 133-34. 
Accordingly, any arrangement by which this liability is excused to any 
extent was held invalid. In re Almada & Tirito Co., 38 Ch. D. 415 
at 423. The issue of shares at a discount was, on this principle, always 
held to be void. Welton v. Saffery, {1897) A.C. 299 ; Meseley v. 
Koffyfontein Mines Ltd., (1904) 2 Ch. 108 ; and Randt Gold Mining Co. 
V. New Balkis Eersteling', Ltd., (1903) i K.B. 461, 465. 

This section, which has been added by the Amending Act of 1936, 
is a reproduction of section 47 of the English Companies Act of 1929, 
and it now validates the issue of shares at a discount. Before this 
section was enacted, the issue of shares at a discount or allowing deben¬ 
tures issued at a discount to be given in lieu of fully paid up shares was 
not permitted at all. 

Previous to the enactment of this section, complicated questions 
used to arise when fully paid up shares were issued not for cash but in 
some other form, e.g. where a vendor sold his machinery in exchange 
for fully paid up shares in the company, or where the company issued 
fully paid up shares for services rendered by an expert. Questions 
arose as to whether, in these circumstances, the Court would enquire 
into the adequacy and quantum of the consideration for determining 
whether full value of the shares had been paid. The answer was 
given in the negative, and the Courts proceeded on the principle that so 
long as the contract stood, the Courts would not go into the question. 
PelVs case, L.R. 5 Ch. A. 11 ; In re Theatrical Trust, (1895) i Ch. 771 ; 
and Forbes and Judd’s case, L.R. 5 Ch. A. 270, 273 * As was pointed 
out by Lord Watson, the Courts acted on the principle that, while it had 
undoubted jurisdiction to enquire into cases where shares were alleged 
to have been issued at a discount, “so long as the company honestly 
regards the consideration given as fairly representing the nominal value 
of the shares in cash, its estimate ought not to be critically examined.” 
Ooregum Gold Mining Co. v. Roper, (1892) A.C. 125 at page 137 ' 
Tlu' company may have formed an extravagant estimate and may 
ha\'c paid an extravagant price, but that was not to be a ground for 
ripping up a transaction. The position has been summarised by 
Huckle\’ (nth Ed. p. 109) relying on Ooregum Gold Mining Co. v, 
Roper. (1892) A.C. 123 at 140, and other authorities cited by him, to be 
that in strict sense the “shares must be treated as fully paid up, unless 
cither the whole transaction can be impeached and the contract for pay¬ 
ment in kind set aside, or it appears on the face of the contract that the 
value agreed upon is in fact less than the nominal amount of the shares, 
or the alleged consideration is found to be non-existent or a mere blind. 
1 he Court will not, sa\’c in the cases above excepted, enquire into the 
C(Misideratir)n, or require proof that the consideration was equivalent 
in cash value to the nominal amount of the share,” 
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The remedy, in case of shares issued at a discount prior to 1936, was Sec, 105 A 

that the member receiving shares issued at a discount, whose name has -- 

been entered in the share register, could not claim rectification. He 
would continue as a member and be liable for calls. His arrangement 
for not paying the full amount would not be given effect to. Directors, 
who issued shares at a discount, would prima facie be liable to the 
company to make good the amount of the discount. They would be 
liable even where they acted in good faith. See London Trust Co. v. 

Mackenzie, 62 L.J. (Ch.) 870 ; and Hirsche v. Sims, (1894) A.C. 654. 


The present section has, however, made it possible for companies Conditions 
to issue shares at a discount, but on certain specific conditions, viz: — issuing 

[i) The issue of such shares and the rate of the discount must be discount, 
agreed to by the company in general meeting. 

(n) The rate of the discount must not exceed 10 per cent. 

(m) The issue is not to be made unless at least one year has passed 
from the date of commencement of business. 

{iv) The issue is to be made only if the Court sanctions the same. 

(t») The shares must be issued within 6 months from the date of 
the sanction being granted by the Court or within such extended time 
as the Court may allow. 


Prima facie no company would think of issuing shares at a discount 
unless it has failed to sell its shares in the usual way. A period of one 
year is allowed to the company to make attempts to dispose of its shares 
without any discount. It is only when it fails to do so that the shares 
may be issued at a discount. The question of discount will affect only 
the existing shareholders, who have paid for their shares in full, and so 
long as the majority of them agree, having regard to the circumstances, 
to allow shares to be issued at a discount, it is difficult to see what part 
exactly the Court is to take in the matter of issue. From the section, 
however, it would appear as if the Court's duty is to see that the minority 
are not being oppressed, that the needs of the company are not being 
exaggerated, and that only a reasonable discount is being allowed. 

Where shares are allowed to be issued at a discount, subsequent 
prospectuses and balance sheets must give particulars of the discount 
allowed on the issue of shares or so much of the discount as has not 
been written off. In the event of default, every officer who is in default 
is likely to be visited with the penalty provided for in sub-section (3). 


Issue of redeemable 
preference shares. 


105 B. (7) Subject to the provisions of this section, 

a company limited by shares may, if so'authorised by its 

articles, issue preference shares which 
are, or at the option of the company 
are to be, liable to be redeemed: 

Provided that — 

(a) no such shares shall be redeemed except out of 

profits of the company which would 


39 
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Sec. 105B otherwise be available for dividend or out of 

- the proceeds of a fresh issue of shares made 

for the purposes of the redemption or out of 
sale proceeds of any property of the com¬ 
pany; 

(6) no such shares shall be redeemed unless they 

are fully paid; 

(c) where any such shares are redeemed otherwise 

than out of the proceeds of a fresh issue, 
there shall out of profits which would other¬ 
wise have been available for dividend he 
transferred to a reserve fund, to he called 
“the capital redemption reserve fund,” a 
sum equal to the amount applied in redeem¬ 
ing the shares, and the provisions of this 
Act relating to the reduction of the share 
capital of a company shall, except as pro¬ 
vided in this section, apply as if the capital 
redemption reserve fund were paid-up share 
capital of the company; 

{d) ivhere any such shares are redeemed out of the 

proceeds of a fresh issue, the premium, if 
any, payable on redemption must have been 
provided for out of the profits of the com¬ 
pany before the shares are redeemed. 

(2) There shall be included in every balance sheet of 
a company which has issued redeemable preference shares 
a statement specifying ivhat part of the issued capital of 
the company consists of such shares and the date on or 
before xvhich those shares are, or are to be, liable to he 
redeemed or. where no definite date is fixed for redemp¬ 
tion, the period of notice to be given for redemption. 

If a company fails to comply ivith the provisions of 
this sub-section, the company and every officer of the 
company u>ho is in default shall be liable to a fine not 
exceeding one thousand rupees. 

(?) Subject to the provisions of this section, the 
redempfion of preference shares thereunder may he 
effected on such terms and in such manner as may be 
provided by the articles of the company. 

(4) Where in pursuance of this section a company 
has redeemed or is about to redeem any preference shares, 
it shall have power to issue shares uP to the nominal 
amount of the shares redeemed or to he redeemed as if 
those shares had never been issued, and accordingly the 
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share capital of the company shall not for the purpose of Sec. i 05 B 
calculciting the fees payable under section 24.g be deemed ' 

to be increased by the issue of shares in pursuance of this 
sub-section: 

Provided that, where new shares are issued before the 

redemption of the old shares, the new shares shall not, so 

far as relates to stamp-duty, be deemed to have beeti 

issued in pursuance of this sub-section unless the old shares 

are redeemed within one month after the issue of the new 
shares. 

(5) Where new shares have been issued in pursuance 
of the last foregoing sub-section, the capital redemption 
reserve fund may, notwithstanding anything in this 
section, be applied by the company, up to an amount 
equal to the nominal amount of the shares so issued, in 
paying up unissued shares of the company to be issued to 
members of the company as fully paid bonus shares. 

Notes of changes. This is a new section. For further notes, see under 
sec. 105C. 

This section deals with what are known as redeemable preference 
shares. Prior to the enactment of this section, no company could 
redeem any preference shares without observing the entire process 
applicable to reduction of capital, because it amounted really to buying 
its own shares or in other words to a reduction of capital. Under this Provisions 
section, it is made permissible for any company to issue preference oTrSL^m-^^ 
shares redeemable after a fixed period. This section is based on section ^-ble pre- 
46 of the English Companies Act of 1929, except that the words found sh^re^ 
m proviso {a) to sub-section (i), namely, *'or out of sale proceeds of 
any property of the company,'* do not find place in the English Statute. 

It was introduced into the Act by the Amending Act of 1936. 

Under this section, a company may, if it is authorized by its 
articles, issue preference shares which are, or at the option of the com¬ 
pany are to be, liable to be redeemed. The following provisions must, 
however, be observed with regard to such shares, viz.\ _ 

(t) All such shares must be fully paid up. 

(w) No such shares can be redeemed except_ 

(a) out of profits which would otherwise be available for 

distribution, or 

(b) out of the proceeds of a fresh issue of shares made expressly 

for the purposes of redemption, or 

(c) out of the sale proceeds of any property of the company. 

According to proviso (c) to sub-section (i), where the preference 

shares are to be redeemed out of profits, the company has to create 
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a fund called the “capital redemption reserve fund/* and to trans¬ 
fer to such a fund such sums, out of the profits which otherwise would 
be available for distribution, as may be necessary to provide the amount 
for redeeming the shares. The provisions for reduction of capital are 
also to apply as if the capital redemption reserve fund was part of the 
paid up share capital. It is difficult to say what exactly this last 
provision means. The following comments are made by Buckley on 
the point in his book (nth edition, at page io6).— 

“The application of the provisions of the Act relating to reduction 
of capital to a capital redemption reserve fund created under the sub¬ 
section would also appear not to be free from difficulties, since such a 
reserv^e will be a mere book entry, whereas share capital is represented 
by shares the subject-matter of ownership. Thus, were it proposed to 
pay off the reserve as being in excess of the wants of the company, to 
whom should payment be made, more particularly in the case of a 
company having several classes of shares with different rights as to 
dividends and repayment of capital, or where further shares have been 
issued and paid up since the reser\'e was created? Nor, in the case of 
a company so capitalized, is it obvious how the due order of repayment 
of the capital reserve and the capital paid up on the different classes 
of shares is to be arrived at.” 

According to proviso (d) to sub-section (i), where the shares are 
to be redeemed out of the proceeds of a fresh issue, the premium, if 
any, payable on any redemption, is to be provided for out of the profits 
of the company before they are redeemed. 

Sub-section (2) provides that, where redeemable preference shares, 
are issued b^^ a company, the balance sheet issued by the company must 
give the following particulars about these shares, viz: — 

(i) A statement specifying what part of the issued capital of the 
compan}' consists of such shares ; 

(h) The date on or before which the shares are to be redeemed ; or 
(Hi) Where there is no fixed date for redemption, the period of notice 
to be given for redemption ; 

and any officer who commits a default in carrying out the provisions 
would be liable to a fine not exceeding Rs. 1,000. 

Sub-section (3) leaves the fixing of the terms of redemption to the 
company, subject to the provisions of this section. 

Sub-section (4) gives the company power to issue new shares up to 
the nominal amount of the shares redeemed or to be redeemed, as if 
those shares had never been issued. In the event of shares being so 
issued, the share capital of the company is not to be deemed to be 
increased for purposes of stamp-duty. Where new shares are issued, 
according to sub-section (4), the capital redemption reserve fund may be 
applied by the company, up to an amount equal to the nominal amount 
of the shares so issued, in paying up unissued shares of the company 
to be issued to members of the company as bonus shares. 
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Further issue of capital. 


105C. Where the directors decide to increase the Sec. 105C 
capital of the company by the issue of further shares such 

shares shall be offered to the members 
in proportion to the existing shares 
held by each member {irrespective of class) and such offer 
shall be made by notice specifying the number of shares 
to which the member is entitled, and limiting a time within 
which the offer, if not accepted, will be deemed to be 
declined; and after the expiration of such time, or on 
receipt of an intimation from the member to whom such 
notice is given that he declines to accept the shares 
offered, the directors may dispose of the same in such 
manner as they think most beneficial to the company. 


Notes of changes. These new sections (105A to 105C) have been inserted 
by section 59 of the Amending Act of 1936. This addition “inserts section 47 
and section 46 of the English Act ."—Notes on Clauses. 

“In proviso (a) to sub-section (1) of section 105B we have added a third 
source from which funds for redemption of redeemable preference shares may 
be drawn ."—Report of the Select Coniniittee. 


This section has been added by the Amending Act of 1936. 

Possibly the framers of this section were influenced by some instances 
of managing agents getting issued to themselves only, large blocks of 
preference shares which carried exceptional voting rights. 

It incorporates, only in a slightly extended sense, a provision which 
was generally inserted in well-drawn up articles to the effect that in the 
event of a new issue of shares being made, they are to be offered first 
to the existing shareholders in proportion to their holdings in the 
company, and that only in the event of their refusing to have them, 
the shares were to be issued to outsiders. 

The words irrespective of class'' have the effect of enabling exist- “irrespec- 
ing shareholders of any class to claim a proportionate part of the new 
issue. Thus, a preference shareholder, for instance, would, notwith¬ 
standing the fact that he does not hold any ordinary shares, be entitled 
to claim his proportionate quota of new ordinary shares which may be 
issued by the company. 

The words "further shares" must be read in conjunction with the “Further 
words “decide to increase the capital of the company.” They must 
mean shares which are issued for the purpose of increasing the capital 

beyond the authorized capital. 

Where the original holder is dead, it would appear as if the words “Held by 
"held by each number" would include his executors and administrators, 

They would be entitled to claim the benefit of this section. James v. 

Buena Ventura Syndicate, (1896) i Ch. 45b. 
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106. Where a company has paid any sums by way 
of commission in respect of any shares or debentures or 
Statement in balance allowed any sums by Way of discount 

fnd ‘-aspect Of any debentures, the total 

amount so paid or allowed or so much 
thereof as has not been written off, shall be stated in every 

balance sheet of the company until the whole amount 
thereof has been written off. 


pay interest out of capi¬ 
tal in certain cases. 


Payment of Interest out of Capital. 

107. Where any shares of a company are issued for 
the purpose of raising money to defray the expenses of the 
Power of company to construction of any works or build¬ 
ings or the provision of any plant 
which cannot be made profitable for 
a lengthened period, the company may pay interest on so 
much of that share capital as is for the time being paid 
up for the period and subject to the conditions and restric¬ 
tions in this section mentioned, and may charge the same 
to capital as part of the cost of construction of the work or 
building, or the provision of plant: 

Provided that— 

(i) no such payment shall be made unless the same 

is authorised by the articles or by special 
resolution; 


{ 2 ) no such payment, whether authorised by the 

articles or by special resolution, shall be 

made without the previous sanction of "the 

Local Government, which sanction shall be 

conclusive evidence, for the purposes of this 

section, that the shares of the company, in 

respect of which such sanction is given, have 

been issued for a purpose specified in this 
section; 


( ?) before sanctioning any such payment, the Local 

Government may, at the expense of the com- 

pan^', appoint a person to inquire and report 

to such Local Government as to the circum- 

stances of the case, and may, before making 

the appointment, require the company to 

give security for the payment of the cost of 
the inquiry; 

( 4 ) the payment shall be made only for such period 

as may be determined by the Local Govern¬ 
ment, and such period shall in no case 
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extend beyond the close of the half-year next Sec. 107 
after the half-year during which the works 
or buildings have been actually completed or 
the plant provided; 

( 5 ) the rate of interest shall in no case exceed four 

per cent per annum or such lower rate as 
the Governor-General in Council may, b;^' 
notification in the Gazette of India, pres¬ 
cribe; 

(6) the payment of the interest shall not operate as 

a reduction of the amount paid up on the 
shares in respect of which it is paid; 

iy) the accounts of the company shall show the 

share capital on which, and the rate at 
which, interest has been paid out of capital 
during the period to which the accounts 
relate; 

(S) nothing in this section shall affect any company 

to which the Indian Railway Companies 
Act, i 8 qs. or the Indian Tramways Act, 

1902 , applies. 


This section is the same as section 54 of the English Companies Act 
of 1929, except that the Local Government has been substituted for the 
Board of Trade. 


Ordinarily no payment by way of interest or dividend can be made 
to a member out of the capital, because such a payment would in effect 
amount to a misapplication of assets. In re Sharpe, Masonic and 
General Life Assurance Co. v. Sharpe, (1892) i Ch. 154 at p. 165. See 
notes on dividends under section 17. This section is really an exception 
to that rule. Within the restrictions and subject to the conditions 
provided in this section, a company may pay interest out of capital. 

Under this section, a payment of interest can be made out of capital 
only on the following conditions, viz : — 

(i) That the payment must be authorized by the articles or by a 
special resolution ; 

(u) That no payment can be made except with the sanction of the 
Local Government ; 

(m) That the payment is to be made for interest on that portion of 
the capital which is raised for the purpose of defraying the expenses of 
the construction of any works or buildings or the provision of any plant 
which cannot yield profit for a lengthened period ; 

(ti;) That the interest will not exceed 4% per annum, or such other 
lower rate as the Governor-General in Council may fix ; 

(z;) That the payment will be made for such period as the Local 


Payment of 
interest 
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allowed- 
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Interest. 
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Government may determine, and in no case shall extend beyond the 
close of the half-year next to the half-year during which the construction 
is completed. 

The word 'interest' appears to have been designedly used to 
distinguish it from "dividends" which are paid out of profits. 

Before the Local Government sanctions any such payment, it may 
appoint persons to enquire and report as to the circumstances of the 
case, in order to satisfy itself that it is a fit case for sanction. 


Certificates of Shares, etc. 


Limitntion of time for 
issue of certificates. 


108. (/) Every company shall, within thi'ee months 

after the allotment of any of its shares, debentures or 

debenture stock, and within three 
months after the registration of the 
transfer of anv such shares, deben- 
tures or debenture stock, complete and have ready for 
delivery the certificates of all shares, the debentures, and 
the certihcates of all debenture stock allotted or trans¬ 
ferred, unless the conditions of issue of the shares, deben¬ 
tures or debenture stock otherwise provide. 

( 2 ) If default is made in complying with the require¬ 
ments of this section, the company, and every officer of 
the company who is knowingly a party to the default, shall 
be liable to a fine not exceeding fifty rupees for every day 
during which the default continues. 


1 liis section deals with the time within which certificates of shares, 
debentures and debenture stock arc to be prepared and kept ready for 
d('li\’<.‘ry by a company. 

Ihulcr tlu‘ law, c\'crv shareholder is entitled to get a certificate 
issued to him as evidence of his title to the shares held b}' him. /» 

I Socictc (tcncral dr Pari% v. Wedker, L.R. ii A.C. p. 2o. But such a 
(crlilicnte can be fhananded only if the shareholder has done eveiydhing 
necessary to complete his title. Wilkinson v. Anglo-Californian Gold 
Co.. (1832) 18 Q.B. 728. See notes under section 29. Under the 
f)rdinar\" l.iw. a|>art from this section, a company had to issue share 
certificates within a reasonable time from the date of allotment. Burdett 
w Standard Exfdoration Co. Ltd., ib T.L.R. 112. By this section, 
instead f)f leaving the time to the discretion of the company, it is fixed 
by the statute. 

By section 67 (i) of the English Act of 1929 two months* time is 
given from the date of allotment, or the date of the lodging of transfer, 
to prepare and keep ready for deliver^' the certificates of shares and 
debentures. By this section, however, three months* time is given in 
])lace of two, and in case of transfer, the time runs not from the date of 
lodging of the transfer with the company but its registration. 
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There is also this difference between the English and the Indian 
section, viz., the provision of sub-section (3) of section 67 of the English 
Act, by which the Court is gi\'en power to enforce the issue of certi¬ 
ficates which have not been issued in time, is not to be found in section 
108 of the Indian Act. 

Under the Indian Act, it would seem, as if beyond imposing a 
penalty on the officers who are knowingl}' a party to the default, there 
is no procedure by which the company may be directed to issue the 
certificate. 

It would appear, however, that a person entitled to a share certi¬ 
ficate would always be entitled to file a suit for a declaration that he is 
entitled to a certificate and for an order that the certificate be delivered 
to him and also for damages, if any, for the failure to issue such certi¬ 
ficate. See Burdett v. Standard Exploration Co., 16 T.L.R. p. 112. 

The issue of certificates is very often confused with the issue of 
shares. A person becomes a shareholder as soon as his application is 
accepted and the shares are allotted to him. The issue of share certi¬ 
ficates is a mere formal act on the part of the company to evidence the 
title of the member to the shares. This difference was pointed out in 
Blyth's case, 4 Ch. D. 140, See also Bush’s case, L.R. 9 Ch. App. 554. 

Information as to Mortgages, Charges, etc. 

109. (j) Every mortgage or 

Certain mortgages and charge Created after the commence- 

not registered. ment ot this Act 03 ^ a company and 

being either— 

(a) a mortgage or charge for the purpose of 

securing any issue of debentures; or 

(&) a mortgage or charge on uncalled share 

capital of the company; or 

(c) a mortgage or charge on any immoveable 

property wherever situate, or any interest 
therein; or 

(d) a mortgage or charge on any book debts of the 

company; or 

(e) a mortgage or a charge, not being a pledge on 

any moveable property of the company 
except stock-in-trade; or 

(/) a floating charge on the undertaking or pro¬ 
perty of the company; 

shall, so far as any security on the company’s propert 3 ’ 
or undertaking is thereby conferred, be void against 
the liquidator and any creditor of the company, unless 
the prescribed particulars of the mortgage or charge, 
together with the instrument (if any) by which the 

40 
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Sec. 109 mortgage or charge is created or evidenced, or a copy 

- thereof verified in the prescribed manner, are filed with 

the registrar for registration in manner required by 
this Act within twenty-one days after the date of its 
creation, but without prejudice to any contract or obliga¬ 
tion for repayment of the money therebj^ secured, and 
when a mortgage or charge becomes void under this 
section, the money secured therebj^ shall immediately 
become payable: 

Provided that— 

(i) in the case of a mortgage or charge created 

out of British India, comprising solely pro¬ 
perty situate outside British India, twenty- 
one days after the date on which the instru¬ 
ment oj: copy could, in due course of post, 
and if despatched with due diligence, have 
been received in British India shall be 
substituted for twenty-one days after the 
date of the creation of the mortgage or 
charge, as the time within which the parti¬ 
culars and instrument or copy are to be filed 
with the registrar; and 

(ii) where the mortgage or charge is created in 

British India but comprises property out¬ 
side British India, the instrument creating 
or purporting to create the mortgage or 
charge, or a cop 3 ^ thereof verified in the 
prescribed manner may be filed for 
registration, notwithstanding that further 
proceedings ma^^ be necessary to make 
the mortgage or charge valid or effectual 
according to the law of the country in 
which the property' is situate; and 

(in) where a negotiable instrument has been given 

to secure the payment of any book debts of 
a compan\^ the deposit of the instrument 
for the purpose of securing an advance to 
the compan\’ shall not, for the purposes of 
this section, be treated as a mortgage or 
charge on those book debts; and 

(ixj) the liolding of debentures entitling the holder 

to a charge on immoveable property shall 

not be deemed to be an interest in immove¬ 
able property. 
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(2) Where any mortgage or charge on any property Sec. 109 
of a company required to he registered under this section ^ 
has been so registered, any person acquiring such pro¬ 
perty or any part thereof, or any share or interest therein, 
shall be deemed to have notice of the said mortgage or 
charge as from the date of such registration. 

Notes of changes. “Under the existing provisions of the Act a charge or 
mortgage created over niovealile property of tlie company other than hook debts 
()r the uncalle^l share capital need not he registered. The first amendment 
requires such charges or mortgages to he registered with certain qualifications. 

The second amendment is designed to affect transferees with notice as from tlie 
date of registration ."—Notes on Clauses. 

Re: sub-section (i). Section 109 has been re-numhered as suli-section (i), 
and clause (e) has been re-numbered as clause (/), and a new clause (c) has been 
inserted by section Co {a) of the Amending Act of 1936. 

Re: sub-section {2). This has been added^by section 60 (h) of the 

Amending Act of 1936. 


There is considerable difference between this section and the 
corresponding section 79 of the English Companies Act of 1929, and 
this should be remembered when considering the applicability of the 
English authorities. 

This section deals with the registration of mortgages and charges. 
It does not deal with the power of a company to create mortgages and 
charges. 


It is, however, desirable that we should briefly deal with the 
question of the powers of a company to borrow moneys simpliciter or 
by creating a charge or mortgage over its properties. 

The power of a company to borrow has got to be determined 
with reference to the objects of the company as defined in the memoran¬ 
dum of association. Unless the objects, as specified in the memorandum, 
include a power to borrow, a company cannot usually borrow or incur 
loans. There is generally no implied power to borrow, and the author¬ 
ity must be found in the memorandum, Blackburn and Dist. etc.. 
Society v. Cunliffe, Brooks & Co., 22 Ch. D. 61. In the case of trading 
of commercial concerns, however, and all the more so in the case of 


Powers of 
a company 
to borrow 
must be 
expressly 
given 
in the 
memoran¬ 
dum in 
case of 
non-trading 
corn panies. 


banking concerns, such a power will be presumed as being properly 
incidental to the course and conduct of the business, even when 
it is not expressly mentioned. General Auction etc. Co. v. Smith, 

(1891) 3 Ch. 432 ; Young v. David Payne Co., (1904) 2 Ch. 608 at 
p. 612 ; In re Badger, (1905) i Ch. 568 ; Bank of Australasia v. 

Breillat, 6 Moo. P.C. 195 ; and Bryon v. Metropolitan Saloon Omnibus 
Co., 3 De G. & J. 123. As a 

The question of creating a mortgage or a charge, however, stands 
on a different footing. Except in the case of a trading concern which create 
may possibly, in the course of its business and for the carr^dng thereof, muS^be^^ 
create a loan and even secure it, {General Auction etc. Co. v. Smith, given 

expressly. 
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supra), no other company can create a mortgage, unless the power 
is expressly, or by implication, given by the articles and memorandum. 

A power to deal with properties generally implies a power to create 
a mortgage or a charge, specially to secure the repayment of an existing 
loan. Bryon v. Metropolitan Saloon Omnibus Co., 3 De G. & J. 123 ; 
and In re Patent File Co., L.R. 6 Ch. A. 83. The power, if given, must 
be exercised within the limits prescribed in the memorandum and articles 
of association. Wenlock v^ River Dee Co., L.R. 10 A.C. 354 i ^.nd In re 
Birkheck Permanent Benefit Building Society, (1912) 2 Ch. 183. Any 
debt incurred or security effected beyond the limits so imposed, would 
be void. Howard v. Patent Ivory Manufacturing Co., 38 Ch. D. 156. 

If at the time of the borrowing there is no power, then a debt incurred 
could not be'validated by the subsequent acquisition of a power to 
borrow ; and a security given in respect of such a debt would be treated 
as invalid and would not be binding on the company. Exparie Watson, 

21 Q.H.D. 301 ; In re *Bottomgate Industrial Co-operative Society, 

65 L.T. 712. Where the company has power to create a mortgage or 
charge, it may be exercised to secure not only a future debt but an 
existing debt as well. Australian Auxiliary Steam Clipper Co. v. 
Mounsey, 27 L.J. Ch. 729 ; Deffell and Another v. White, L.R. 2 C.P. 
144 ; Stdigman v. Prince, (1895) 2 Ch. 617 ; and Landowners etc. Co. 
v. Ashford, 16 Ch. D. 411. 

The power to create a mortgage or a charge may be utilized 
either in creating an ordinary mortgage charge, or by debentures, 
but the usual practice for companies is to borrow on debentures. 
As to what debentures are, see notes under that heading under section 2. 
Debentures can be either naked debentures or mortgage debentures. 
Mortgage debentures, again, can be divided into two classes, viz., deben¬ 
tures which are secured by what is known as a fixed charge, and 
debenture.s which are secured by what is known as a floating charge. 
The difference between the two cases is this, viz .: in the first case 
the charge is fixed on definite properties and the company can deal 
with the property, as in the case of an ordinary mortgage, subject 
to the charge ; in the other case, the charge floats, and does not attach 
until certain contingencies happen, and the company can generally 
deal with the properties in the usual course of business by way of 
sale, mortgage, etc. For further notes on floating charges, see below. 

W'lu re a charge or mortgage has been created, the question often 
arises whether or not the power to borrow has been used for the benefit 
of the company, or whether it has been used for some purpose other 
than those for which the power lias been given to the company. 

The rights of the lender, in such a case, will depend on what notice 
he had of the purpose for which money was being borrowed from 
him. In the absence of notice, his rights are not affected by the 
fact that the purpose of borrowing was improper or illegal. In re 
Mai^eilles Extension Rail Co., (iSyi), L.R. 7 Ch. App. 161, Where, 
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however, the lender has notice that the money is not wanted for a just 5^ 20^ 
or proper purpose, he cannot recover the amount which he advanced 
whether on security or otherwise. Davh' case, (1871) L.R. 12 Eq. 516. 

There is, however, always a distinction between the case where 
the company has no power to borrow, and the cases where the 
directors have no power to borrow. In the first case, a loan incurred 
by any security given therefor would be entirely void. Chapleo v. 
Brunswick Building Society, 6 Q.B.D, 696 ; and Wenlock v. River Dee 
Co., L.R. 10 A.C. 354. In the other case, the company may ratify the 
loan, and if it is so ratified or if it is acquiesced in, it becomes valid 
and binding. Irvine v. Union Bank of Australasia, L.R. 2 A.C. 366. 

Then again, there may be cases where the borrowing or giving 
of security is not idtra vires, but there are irregularities, by reason of 
non-compliance with the requirements of the articles. 

The question, however, as to whether such irregularities invalidate Effect of 
the security will depend on whether the lender is (i) a person like a 
director or solicitor of the company who is presumed to know the securky. 
articles of the company, and the consequences of the non-compliance 
therewith (if any), or (2) a third party acting in good faith without 
notice of non-observance of formalities. In the first case, the answer 
is in the affirmative. See Howard v. Patent Ivory Manufacturing Co., 

38 Ch. D. 156 ; and In re General Provident Assurance Co., (1869) 38 
L.J. (Ch.) 320. While in the second case, it is in the negative. See 
Royal British Bank v. Turquand, (1856) 9 El. and Bi. 327 ; In re 
General Provident Assurance Co., (1872) L.R. 14 Eq. 507 ; Biggerstaff 
V. Rowlatfs Wharf, (1896) 2 Ch. 93 ; and Landowners' West of 
England and South Wales Land Drainage and Insurance Co. y. 

Ashford, (1880) 16 Ch. D. 411. Thus, for instance, a third party 
acting in good faith and without notice is not affected by an irregularity 
owing to lack of quorum of directors: Davies v. Botton {R) and Co., 

(1894) 3 Ch. 678 ; or by the absence of sanction at general meeting as 
required by the articles: County of Gloucester Bank v. Rudry, (1895) 

I Ch. 629. 

The propositions which emerge from the cases quoted above under Nett 
the second heading, as also other numerous cases which may be found 
on the subject, may be summarised thus:— decided 

(1) No one dealing with a company is allowed to set up the plea 
that he had no knowledge of the constitution of the company, viz., 
the memorandum and the articles of the company, or provisions of the 
Company Law. Mahony y. East Holyford Mining Co., L.R. 7 H.L. 

869. 

(2) A stranger, acting in good faith, may assume that all matters 
of internal administration, all acts within the powers of the company 
as authorized by its constitution, have been regularly and properly 

complied with. 
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As instances of cases where these principles have been applied, 
the following may be cited:— facto directors permitted to be 
treated as de jure directors: Montreal & St. Lawrence Light and Power 
Co. V. Robertr{ic)o 6 ) L.R. A.C. 196 ; Makony y. East Holyford Mining 
Co., (supra) ; In re County Life Assurance Co.. L.R. 5 Ch. App. 288 ; 
want of quorum ignored: In re Fireproof Doors Ltd.. (1916) 2 Ch. 
142 ; County of Gloucester Hank v. Rudry etc. Co.^ (1895) ^ Ch. 629 » 
absence of special formalities for contract, which were required by 
the articles, not taken into account: Reuter v. The Electric Telegraph. 
(1856) 6 E. & B. 341 : registration of transfer of shares not complying 
with the articles allowed: Bargate v. Shortridge, (1855) 5 H.E.C. 297* 

(3) Such assumption cannot be made by a person where there 
is actual or constructive notice, or where the circumstances are such 
that he is put on enquiry. Thus, a director was not allowed to 
claim benefit of the rule that regularity of internal administration may 
be presumed. Howard v. Patent Ivory Co.. 38 Ch. D. 156* Similarly, 
a claim by company's solicitor was not allowed. In re General Provi¬ 
dent Assurance Co.. Ltd.. (1869) 38 L.J. (Ch.) 320. Again, where a 
copy of the articles wds actually supplied to the creditor, he was not 
allowed to claim the benefit. Davies v. Bolton. (1894) 3 Ch. 678. 

But while a director may not be allowed to avail himself of the 
rule as to presumption of regularity of internal affairs of the company 
in validating a security in his favour by the company, yet, if he gets 
the security from a person entitled to claim the benefit of the rule, 
the security in his hands will be considered valid. Owen S' Ashworth s 
Claim. (1900) 2 Ch. 272. 

As to a creditor, the position when the borrowing by the company 
is ultra vires is, however, as we have indicated, different. The debt 
and security being void, it must be treated as if no debt has been 
created. It, therefore, follows that the company cannot be sued for 
the debt, nor can a winding up petition be based upon it. Wenlock 
V. River Dee Co.. L.R. 10 A.C. 354 ; Sinclair v. Brougham. (1914) A.C. 
398 : and Blackburn etc.. Building Society v. Cunliffe. Brooks S Co., 
L.R. 9 A.C. 857. 

A consideration of the authorities on the subject, including those 
cited above, leads to the conclusion that in cases where the borrowing 
is ultra vires, the monc}^ never becomes the company's money but 
remains the inone}^ of the person who advanced it. Consequently, if 
the compari}' repays the lender, it cannot recover it. Sinclair v. 
Brougham. (Supra). The question next arises as to where an advance 
is made by a lender in circumstances which makes the borrowing %dtra 
vires, if the lender had knowledge that the loan was unauthorized, can 
he recover back the sum ? The obvious answer is, that he cannot 
recover it as a loan, but to the extent that his money has been 
utilized for pajdng the legitimate debts of the company, he can recover 
the money on the basis that he stands in the shoes of the creditor 
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of the company, and that in effect the loan does not increase the Sec. 109 
indebtedness of the company. Sinclair v. Brougham, [supra) ; Black- “ ~ 

burn and District Benefit Building Society v. Cunlifje, Brooks & Co., 

29 Ch. D. 902 : Wcnlock v. River Dee Co., 19 Q.B.D. 155 ; Owen & 
Ashworth’s Claim, (1901) i Ch. 115 (on appeal from (1900) 2 Ch. 272) ; 
Reversion Funds, Ltd. v. Maison Cosway Lid., (1913) i K.B. 364 ; and 
Jn re Harris’ Calculating Machine Co., Sumner v. The Company, (1914) 

I Ch. 920. 

In the first mentioned case, it was also held that if the money lent 
can be traced, and it it is found as the result thereof that it was un¬ 
disposed of, or has been used for any particular investment, the lender 
can follow and recover the mone}^ undisposed of, or the investment 
made. Even in cases where it cannot be traced but it is shown that 
the assets of the company have increased as the result of the borrowing, 
the lender is entitled to the increase. 

Another type of case may arise where a company carries on busi¬ 
ness, which is beyond its powers, with moneys found partly by share¬ 
holders and partly by creditors. In such cases, in winding up proceed¬ 
ings, the available assets of the company may be proportionately dis¬ 
tributed between the creditors and shareholders. 


Sub-section (i) may be divided into two parts. The first deals 
with the class of transactions which needs registration, and the second 
part deals with the consequences of non-registration. The transactions 
which have to be registered are: — 

(а) Mortgage, or charge, securing the issue of debentures. 

(б) Mortgage, or charge, on uncalled capital of the compan3^ 

(c) Mortgage, or charge, on any immoveable property wherever 
situate, or any interest therein. 

(d) Mortgage, or charge, on any book debts of the company. 

(e) Mortgage, or charge, not being a pledge, of a moveable pro¬ 

perty of the company except the stock-in-trade. 

(/) Floating charge on the undertaking of the company. 

As to further notes on the above, see below. 

The opening words show that the section contemplates registration 
of mortgages and charges created by the company which fall within 
the classification given above. Consequently, it has been held that a 
charge, which comes into existence by operation of law, is not within 
the purview of this section. Thus, a solicitor’s lien or a vendor’s lien 
is not required to be registered. See Bruton v. Electrical Engineering 
Corporation, (1892) I Ch. 434. 

For debentures, see notes under section 2. 

It is doubtful if, having regard to the wording of the section, cases 
like Hoare v. British Columbia Development Association, (1912) W.N. 
235, where it was held that a document executed by a company 
charging property for paying bonuses to holders of debenture stock 
requires registration, are applicable to India. The wording of the 
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section appears to limit the operation of this section to charges and 
mortgages created with the object of securing an issue of debentures. 

It is one of the commonest features of joint stock companies, not 
to make the shareholders pay up the entire amount of the shares 
subscribed by them, but to enforce payment of only a portion, leaving 
the rest to be called up in the future. The amount, which thus 
remains unpaid, forms one of the principal items of the assets of the 
company. This amount, which is known as the uncalled capital of 
the company, was, at one time, held not to be capable of being 

charged or mortgaged, dhus in Stanley s case, 4 J* ^ 4 ^ 7 * 

it was held that it could not be charged. The basis of the decision 
was that it was not competent for the directors to deprive themselves 
of the right to call up the uncalled capital. It was left, however, to 
Jessel, M. R,, to hold that there was nothing wrong in such a transac¬ 
tion. provided that authority was given for the purpose in the articles 
of association, and provided that there was no restriction in the 
memorandum against such a transaction. See In re Phoenix Bessemer 
Steel Co., 44 L. J. Ch. 683. The matter, however, was not considered 
altogether free from doubts, and it was not until the matter again 
came up for consideration before the Court of Appeal in England in 
In re Pyle Works (No. i), 44 Ch. D. 534, that the decision of Jessel. 

M. R., in In re Phoenix Bessemer Steel Co. (supra), was approved, 
and the matter was considered to be set at rest. Since the decision 
of Jessel, M. R-, in the first mentioned case, the Courts have gone 
further, and it has been held that, for the purpose of enabling a 
company to charge its uncalled capital, it is not necessary that power 
should be expressly given to that effect. It has been held that, 
if under the memorandum power is given to the company to charge 
or mortgage the property and rights of the company or the assets 
of the company, that would be sufficient to enable a mortgage of the 
uncalled capital to be created. See Page v. International Trust, 68 
L.T. 4^5 : and Howard v. Patent Ivory Manujacturing Co., 38 Ch. D. 
156 . Similarly, where power is given to the company to raise money 
on any security of the company, it has been held to be sufficient. 
Neii^ton V. Anglo-Ausiralian Co., (1895) A.C. 244* H would not, 
however, suffice if there is merely the right to raise money on the pro¬ 
perty of the company. Irvine v. Union Bank of Australia, L.R. 2 A.C. 
366 : and Bank of S. Australia v. Abrahams, L.R. 6 P.C. 255. Even 
the use of the words "property present and future" has been held to 
be insufficient to justify a charge on the uncalled capital of the 
company. In re Streatham Estates Co., (1897) i Ch, 15 ; and In re 
Russian Spratts Patent Lid., (1898) 2 Ch. 149. These last mentioned 
cases ha\'e all proceeded on the principle that the uncalled capital of 
the company cannot be classed as property in its proper sense until 
the call is made. It is. as Lindley, M.R., put it in the last mentioned 
case (at p. 152 ), "a property of a very peculiar description, * * it is 
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not a debt, but only a right to make a call and create a debt/’ It is Sec. 109 
difficult, however, to reconcile these cases with the decision of the ' 

Judicial Committee in Newton v. Dehentnreholders of Anglo-Australian 
Co., (1895) A.C. 244, where apparently their Lordships held that the 
power to give ‘'security of any property of the company" justified the 
creation of a charge on the uncalled capital of the company. 

The nett result of all these decisions leads to one conclusion and Nett result 
one conclusion only, viz., that if it is intended to charge or mortgage 

the uncalled capital of the company, it is very much better if the matter express 

is expressly mentioned. power 

^ should be 

Where there is no provision, express or implied, in the memorandum, 
the power to charge future calls may be given by making provisions purpose 
in the articles by means of a special resolution. Jackson v. Rainford the^u^^cSied 
Coal Co., (1896) 2 Ch. 340; and Newton v. Debentureholders 0/ capital. 
Anglo-Australian Co., (1895) A.C. 244. 


A charge on future calls would leave unimpaired the power of 
the directors to forfeit shares in proper cases, although that may have 
the result of reducing the amount of the uncalled capital. In 
re Agency Land etc. Co. of Australia, 20 T.L.R. 41. 

It is not within the province of this section to discuss at length 
what amounts to a mortgage or charge on immoveable property, and 
reference is made to sections 58 and 100 of the Transfer of Property 
Act, which would show the distinction between the two classes of 
transactions. The words "wherever situate" would seem to show 
that the question of the location of the property is absolutely irrelevant, 
and that even mortgages and charges over foreign properties would 
have to be registered. 

There is no precise definition given of a book debt, but it has 

been said to mean "debts arising in a business in which it is the 

proper and usual course to keep books and which ought to be entered 
in such books", per Lord Esher, M. R., in Official Receiver y. Tailby, 
18 Q.B.D. 25, at p. 29. It is not, however, restricted to debts which 
are actually entered in the books. See also Shipley v. Marshall, 14 
C.B. (N.S.) p. 566. Thus, where a Bill of Exchange was entered in 
the books, it was held to be, book debt. See Dawson v. Isle, (1906) 

I Ch. 633 at p. 637. These, however, have been expressly exempted 

by the third proviso to this section. 

The question as to what words are sufficient to create a charge on 
a book debt is difficult to answer, specially where there is no formal 
deed creating a charge. Generally speaking, however, it can be said 
that the form of the words to be used is immaterial so long as the 
intention to create a charge can be gathered. It is not necessary to 
use the word "charge". If it can be shown that there is a contract 
for value between the owner of the chose in action and another person, 
which shows that such other person is to have the benefit of the chose 

41 
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in action, that is sufficient to create a charge on the chose in action_ 

per Collin, L. J., in Gorringe v. Irwell India Rubber and Guttapercha 
Works, 34 Ch. D. 128 at p. 134. A charge or a mortgage of book 
debts can be made so as to affect future book debts also. Tailby W 
Official Receiver, L.R. 13 A.C. 523. It is doubtful whether a transfer 
by way of mortgage can be created in respect of part of a book debt. 
In the case of Skipper & Tucker v. Halloway &■ Howard, (1910) 2 K.B. 
630, Mr. Justice Darling took the view that if it was an ascertained 
part of the existing debt it could be transferred. This view, however, 
was not accepted by Bray, J., in the case of Forster v. Baker, (1910) 
2 K.B. 636. This view was accepted in the later case of In re Steel 
Wing Co, Ltd., (1921) i Ch. 349. See also Rajamier v. Subramanyam, 
52 Mad. 465. 

Sub-clause (e) has been introduced by the Amending Act of 1936, 
and makes a mortgage or charge of moveable property generally register- 
able. The only exception is a pledge of moveable property other than 
the stock-in-trade. It is not quite clear whether hypothecation of 
moveables is included within the category of a charge or a mortgage 
of moveables. The hypothecation of goods, though not dealt with 
by the Indian Contract Act, is not prohibited by law. The nature 
of a hypothecation of moveables was thus stated by Woodroffe, J., in 
the case of Sns Chandra v. Mungri Bewa, 9 C.W.N. 14 at p. 15, 

'Tt has been argued on his behalf that there cannot be in 
this country a hypothecation of moveable property and that that 
being so the carriages and horses were unaffected by the alleged 
hypothecation, the property therein remained in the mortgagor and 
all the subsequent transactions in connection therewith must be 
excluded from consideration in determining whether there is any, 
and whai is ihe amount of, the mortgage debt. 

*Tt is no doubt the fact that no provision has been made either 
in the 1 ransfer of Property Act or Contract Act with regard to 
chattel mortgages or hj/pothecations of moveable property and 
there is no enactment in this country similar to the Knglish Bills 
of Sale Act. It does not however follow from this that such tran¬ 
sactions are invalid and in fact recognition has been given to such 
transactions, in many cases some of which have been reported. 
(See Deans v. Richardson, 3 N.W.P. 54 ; Kywetnee v. Kokoung, 
5 W.R. 189 : Shyam Soondar v. Cheita, 3 N.W.P. 71 ; and Kdha 
Pyosad v. Chandan Sing, 10 All. 20.) The learned pleader for 
the appellant has relied on the case of Debnarain Bose v. Letsh, 
2 Hyde 267, in which there are some observations with respect 
to the necessity of possession being with a party who claims a lien 
as supporting his contention. The facts of that case however were 
very different from those now before us. There the claimant put 
forward her right to a lien on the stock-in-trade of the defendant 
who was an insoh'ent as the executrix of the defendant's deceased 
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banian who had allowed the defendant to appear to the world as 

the ostensible trader and owner of a large stock of goods over-^- 

which there was in fact an alleged undisclosed lien. If the claim 
had been allowed and the lien established, its effect would be to 
defeat the plaintiff who was a creditor of the defendants under a 
decree. It was also in fact found that there had been an agree¬ 
ment the effect of which would be to destroy the pre-existing lien 
had such a lien in point of facf been established. On the other hand 
in In the matter of A. Summers, 23 Cal. 592 the Court gave effect 
to an equitable lien on the stock-in-trade of an insolvent, being of 
opinion that enough was done to show that the stock-in-trade of 
the insolvent was not in his order and disposition at the date of his 
insolvency with the consent of the party claiming the lien. See also 
Puninthavelu v. Bhashyam. 25 Mad. 406.” See also Haripada v. 

Anath, 22 C.W.N. 758, and the observation of Sir Rash Behari 

Ghose in his treatise on Mortgages (5th Edition) at pages 114 and 
116. 

On the whole, it would seem that a hypothecation of moveables, 
creating, as it does, an equitable charge or lien on the property, is a 
transaction which would fall under sub-clause (e). 

A pledge has been exempted from registration, possibly on the 

ground that it contemplates a transfer of possession while the other Why 

cases do not, as of necessity, contemplate such a transfer. It is not clear have^^e 

why the stock-in-trade has been specially exempted. The only possible exempted. 

explanation seems to be, because of the ambulatory nature of stocks- 
in-trade. 

With regard to a charge on moveables, no particular form of 
words is necessary for the purpose of creating a charge. It is enough no parti- 
if the parties make it plain by the language they use, that it is their cular form 
intention to create it. All that is necessary is that the contract between to create^'^ 
the parties must, either expressly or by implication, confer on the person ^ charge 
in whose favour the charge is intended to be given, some right of 
realising his security. National Provincial S' Union 'Bank of England 
V. Charnley, (1924) i K.B. 431, at p. 440. 

In connection with debentures, one generally comes across two Sub¬ 
kinds of charges, viz., a fixed charge and a floating charge. Where the W- 

charge is fixed, it is like an ordinary mortgage, and the company can “Floating 
only deal with the property just as an ordinary mortgagor, subject to 
the charge. Where, however, the charge is a floating charge, the Difierence 
company enjoys many advantages which will be indicated in detail floatfng 
hereafter. The principal advantage is, however, the right which the charge and 
company has to deal with the property created by the charge in the ^arge. 
usual and ordinary course of business. 

The words ''floating charge” or "floating security” have been dealt 
with in many cases, but possibly the best discussion of the subject will 
be found in the two decisions of the House of Lords in Government 
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Stock etc. Co. V. Manila Raxlvoay Co., (1897) A.C. 81 at p. 86, and llling- 
zoorth V. Houldsworth, (1904) A.C. 355. In the first of these cases, Lord 
Mcnaghten described a “floating charge” or a “floating security” as 
an equitable charge on the assets for the time being, of a going concern, 
which attaches to the subject charged in the varying conditions in which 
it happens to be from time to time. The essential feature of such a 
charge is that it remains floating or dormant until the undertaking 
charged ceases to be a going concern, or until the person in whose 
favour the charge is created intervenes. 

In the later case of Illingworth v. Hauldsworth {Supra), the 
matter was again discussed at length, and it is quite worthwhile quoting 
the observations of Lord Mcnaghten and Lord Halsbury in the matter. 
The two learned Law Lords observed as follows: — 

Lord Halsbury said—“It is something which is to float, not to 
be put into immediate operation, but such that the company is to 
be allowed to carry on its business. It contemplates not only that 
it should carry with it the book debts which \vere then existing, but 
it contemplates also the possibility of those book debts being extin¬ 
guished by payment to the company, and that other book debts 
should come in and take the place of those that have disappeared. 
That, my Lords, seems to me to be an essential characteristic of 
what is properly called a floating security”. {Ibid, p. 357.) 

Lord Mcnaghten said—“I should have thought there was not much 
difficulty in defining what a floating charge is in contrast to what is 
called a specific charge. A specific charge, 1 think, is one that with¬ 
out more fastens on ascertained and definite property capable of 
being ascertained and defined ; a floating charge, on the other hand, 
is ambulatory and shifting in its nature, hovering over and so to 
speak floating with the property which it is intended to affect until 
some event occurs or some act is done which causes it to settle and 
fasten on the subject of the charge within its reach and grasp.” 
{Ibid, p. 358.) 

The \'arious decisions on the subject, when properly analysed, show 

the following characteristics of a floating charge, viz: — 

♦ 

(7) A floating charge has the effect of creating an immediate 
charge on the property charged, with this exception that it leaves 
the company to deal with the property in the ordinary course of 
business and subject to the limitations, if any, prescribed by the 
deed. It does not specifically affect any particular assets until 
some event occurs or some act is done by the mortgagee which 
causes the security to crj'stalise into a fixed security. It does not 
mean, however, that there is not to be a charge and an immediate 
charge on the propcrt3^ but that, notwithstanding the charge on 
all the propert3^ power is reser\^ed to dispose of the property if in 
the ordinary course of carrjdng on the company’s business it 
becomes necessary to do so. The charge is, nonetheless, a charge 
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even though such a power is resen'ed. See Driver v. Broad, 
(1893) I Q.B. 539, 744 ; hi re Standard Manufacturing Co., (1891) 

1 Ch. 627 ; and Evans v. Rival Granite Quarries, (1910) 2 K.B. 

979 - 

(n) It is not necessary to use any specific terms to create a 
floating charge. If the words used make it clear that there is a 
charge on all property present and future, then the transaction 
will be presumed to be a floating security. Wheatley v. Silkstone 
Co., 29 Ch. D. 715 ; In re Florence Land Co., 10 Ch. D. 530 ; 
National, Provincial and Union Bank of England Ltd. v. Charnley, 
(1924) I K.B, 431 ; and In re Colonial Trusts Corporation, 15 Ch. 
D. 465. 

(iii) It is not necessary that the charge should be created on 
all the assets of the company. A floating charge can be created 
with regard to a particular class of assets, e.g., book-debts or 
furniture and effect, and so on. In re Yorkshire Woolcombers" 
Association, (1903) 2 Ch. 284 ; and National Provincial Bank v. 
United Electric Theatres, (1916) i Ch. 132. It may be a charge 
on the profits of certain schemes, or even of a particular transaction. 
Hoare v. British Colombia Development Association, (1912) 107 
L.r. 602, 

{iv) Unless specific provisions to the contrary are made, the 
company, so long as the charge does not crystallise, is allowed, in 
the usual course of business, to deal with the properties which are 
subjected to the floating charge, in any way it likes. Government 
Stock etc, Co. V. Manila Rail Co., (1897) A.C. 81 ; In re Ind,, Coope 
& Co., (1911) 2 Ch. 223 : and In re Automatic Bottle Makers, Ltd., 
(1926) Ch. 412. Thus, though a floating charge may be expressed 
to be a first charge, yet, unless there is a clause in the debenture 
restricting the right of the company to create any mortgage or 
charge ranking in priority to or pari passu with the debenture, 
it may be postponed to a fixed charge or mortgage even when the 
same is subsequently created. Cox Moore v. Peruvian Corpora¬ 
tion, (1908) I Ch. 604 ; Moor v. Anglo-Italian Bank, 10 Ch. D. 
681 ; In re Colonial Trust Corporation, 15 Ch. D. 465 ; In re 
Hamilton's Windsor Iron Works, 12 Ch. D. 707 ; Wilson v. 
Kelland, (1910) 2 Ch. 306 ; In re Robert Stephenson & Co., (1903) 

2 Ch. 201 ; and In re Connolly Bros. (No. 2), (1912) 2 Ch. 25. 
Where, however such a clause is inserted, a subsequent encum¬ 
brancer will be postponed to the floating charge, unless he can 
prove either that he was not aware of the existence of the floating 
charge or that even if he was aware of it, he was not aware 
of the restrictions. English Investment Co. v. Brunton, (1892) 
2 Q.B. 700 ; In re Castell and Brown, Ltd., (1898) i Ch. 315 ; 
and In re Valletort Sanitary Steam Laundry Co. (1903) 2 Ch. 
654. It is doubtful, however, if in India, in the case of 
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a debenture which is registered under the Indian Registration 
Act, and in which a charge over immoveable property is creat¬ 
ed, these cases would be applicable, having regard to the provisions 
in Explanation I to sec. 3 of the Transfer of Property Act, and 
the new sub-section (2) of this section. 

(t/) The questions as to what are the rights of debenture- 
holders before the charge crystallises vis-a-vis an execution creditor 
who has levied execution against any of the assets included in the 
floating charge, are not very easy to determine. Thus, in the cases 
of In re Standard Manufacturing Co., (1891) i Ch. 627 ; Davey 
& Co. V. Williamson, (i8g8) 2 Q.B. 195 ; and Campbell v. London 
Pressed Hinge Co., (1905) i Ch. 576, it has been held that the 
rights of debenture-holders will prevail over those of an execution 
creditor, in respect of any property included in the floating charge, 
on the ground that the goods seized are validly charged with the 
payment of the debentures, and that the execution creditor can 
only take it subject to the equities created in favour of the 
debenture-holders ; while in a second line of cases like 
Evans v. Rival Granite Quarries, (1910) 2 K.B. 979 ; and 
Robinson v. BarnelVs Bakery Co., (1904) 2 K.B. 624, the 
Courts have proceeded to hold the opposite view, upon the basis 
that until the security is crystallised, the debenture-holders have 
no charge upon any specific property. In our view, the line of 
reasoning in the first series of cases is more convincing, and unless 
one is prepared to say that the rights given to the company to 
disj)ose of the assets in the usual course of business, have the effect 
of wiping off the charge for all purposes until some definite steps 
are taken by the debenture-holders—in which event it is restored, 
it is difficult to justify the decisions in the second series of cases 
noted above. In our view it is not open to any one to \irge that 
the suffering of execution against its goods by the company is 
tantamount to dealing with the goods in the usual course of 
business. 


Whatever may be the correct view, it is quite clear that so 
long as the execution is not perfected, if the debenture-holders do 
something to crystallise the security, the execution creditors will 
be defeated. Evans v. Rival Granite Quarries, Ltd., (1910) 2 
K.B. 979 ; Taunton v. Sheriff of Wanerickshire, (1895) 2 Ch. 319 ; 
and Norton v. Yates, (1906) i K.B, 112. 

{vi) A floating charge continues to retain its floating character 
until either, (^^) a receiver is appointed or (6) there is a winding 
up, or (c) the company stops business. When any of these con¬ 
tingencies happens, it crystallises. In re Florence Land etc. Co., 
10 Ch. D. 530 : In re Hubbard 6* Co., 68 L.J. Ch. 54 ; and 
Wallace v. Evershed, (1899) i Ch. 891, The consequences of a 
charge becoming fixed by reason of winding up, or the appointment 
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of a receiver, or on the fulfilment of some condition in the Sec. 109 

deed upon the happening of which the charge is to be converted 

to a specific mortgage with the result that it attaches itself to the 

assets, are that the debenture-holders become entitled to all the 

rights of a specific mortgagee. In re Panama Co., L.R. s Ch. 

App. 318. 


A mortgage or a charge, required under this section to be registered. When is a 

will be deemed to have been created when the deed is executed. It rS 

does not matter if the advance takes place later. In re Spiral Globe created^ 

Co. (No. 2), (1902) 2 Ch. 209 ; and In re Harrogate Estates Ltd., 

(1903) r Ch. 498. 


In the case of a mortgage by deposit of title-deeds, the mortgage 
would similarly be deemed to be created on the date of the deposit, 
even though the advances are made subsequently. Esberger & Son 
Ltd. V. Capital and Counties Bank, ( 1913 ) 2 Ch. 366. 

Under this section, it is necessary to register such particulars of VVhat has 
the mortgage or charge as may be prescribed. The word ''prescribed' ' istered 
must obviously mean prescribed by the Governor-General in Council 
by notification in the local official Gazette. (For specimen form of 
particulars required—see Volume II.) 

Along with the particulars, the original instrument or a copy veri¬ 
fied in the prescribed manner, must be "filed" with the registrar for 
registration. The word filing in effect means supplying to the registrar 
for registration. Leicester v. Yolland Husson & Birkett Ltd., (1908) 

I Ch. 152, at 159-. The registrar returns the copy sent to him with 
his endorsement. [Vide sec. 112). 

As to who is to register, this is dealt with by section 116 of the Act. Who i.s to 


According to it. it is the duty of the company to register the particulars 
and the copy. If the company fails to discharge this statutory duty, it is 
guilty of a criminal offence, and may be treated accordingly. Reg. v. 

Tyler & International Commercial Co., (1891) 2 Q-B. 588 at 596. If 
the company does not carry out its duty, it is open to the mortgagee or 
any other person interested, say a sub-mortgagee, to register the 
particulars and in case he does so, he will be entitled to recover from 
the company the fees paid by him. 

The registration has to be effected within 21 days after the date Time within 
of its creation. This time limit has to be observed in the case of a 

registration 

mortgage or charge created in British India irrespective of whether the is to be 
property charged is situate within or outside British India. Where. 
however, the mortgage or a charge is created outside British India and 
relates only to properties outside British India, the mortgage or charge 
has got to be registered within 21 days from the date when the docu¬ 
ment should have reached British India by post, if sent diligently. In 
this respect, the provision is different from the provision in the Indian 
Registration Act, under which [Vide sec. 26) any document executed 
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outside British India can be registered within a fixed time after its 
arrival. The provision indirectly casts a duty upon the parties inter¬ 
ested to despatch the document diligently, and the time within which 
the document is to be presented for registration runs, not from the date 
of the actual receipt of the document in British India, but from the 
time when the document should have been received, if diligently des¬ 
patched ; and if the actual receipt is delayed by reason of the document 
not having been so despatched, no extension of time will be allowed. 

The section does not provide as to what is to happen if the 
mortgage or charge, though executed outside British India, relates partly 
to properties in British India and partly to properties situate outside 
British India. 

Extension of time may be granted by the Court. See section 120 
and the notes thereunder. A mortgage or charge registered out of time 
with the leave of the Court would be treated as valid from the time of 
its creation. Ramnarain v. Radhakishen, 57 LA. 76 at p. 84. 

The effect of registration is that, once registration is effected and a 
certificate is given by the registrar in respect of the document, it is 
conclusive evidence that the mortgage or charge created by the document 
is properly registered, and this is so even though the particulars put 
forward by the person appljdng for registration are incomplete and the 
entry in the register is defective. National Provincial & Union Bank 
V. Charnley, (1924) i K.B, 431 at p, 452. In other w'ords (as Atkin, 
L. J., said in the same case) when once the registrar has certified that 
the mortgage or charge is registered, the title of the creditor to his 
security shall be unassailable on the ground of the insufficiency of the 
registration. 

By sub-section (2), which has been introduced for the first time by 
the Amending Act of 1936, once registration is effected, it would operate 
as a notice to an^' person acquiring, subsequent to the registration, the 
property (in respect of which the mortgage or charge is effected) or any 
part tlKTeof, co\’ered b}^ the mortgage or charge. This provision is based 
on the lines of Explanation I to sec. 3 of the Transfer of Property Act. 

The effect of this rule is to put on all purchasers the obligation of 
searching the records of the Registrar of Joint Stock Companies in 
order to find out if there is any record of any charge or mortgage having 
been registered. If a party, who searches the records, does not find 
any record, he cannot get any relief if in fact the charge is registered. 
See Rajaram v. KrisJmasxi^ami, 16 Mad. 301, which is a case under the 
Indian Registration Act. The principle however is the same. 

If a mortgage or a charge which requires registration is not 
registered, it does not mean that the transaction becomes void altogether 
or that the debt becomes irrecoverable. The only consequence is that 
(/) tile security created by the mortgage or charge becomes void as 
against, (^/) the liciuidator, if the company goes into liquidation, and 
(6) the other creditors of the compan}^ ; and (11) the money secured 
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thereby becomes immediately payable. The section does not avoid the Sec. 109 
mortgage absolutely, but only so far as any security is given thereby 
on the company’s property or undertaking. In other words, the effect 
IS that, if the mortgage is not registered, it is valid as an admission of 
debt, but as against a creditor or the liquidator it could not be said 
that a valid charge on the company’s property had been created. Ram 
Narain v. Radhakrishen, 57 LA. 76 at page 83. A secured creditor, 
who takes subsequently with knowledge of the mortgage or charge, 
would still be entitled to treat it as void, if it is not registered. In re 
Monolithic Bldg. Co., (1915) i Ch. 643. 


r -- 

subject to charges 


109A. ( 7 ) Where after the commencement of the 

Indian Companies {Amendment) Act, 1936 , a company 

Registration of charges registered in British India acquires 

on properties acquired auj property wMch is subject to a 

charge of any such kind as would, if 
it had been created by the company after the acquisition 
of the property, have been required to be registered under 
this Part, the company shall cause the prescribed parti¬ 
culars of the charge, together with a copy {certified in the 
prescribed m.anner to be a correct copy) of the instru¬ 
ment, if any, by which the charge ivas created or is 
evidenced, to be delivered to the registrar for registration 
in manner required by this Act within twenty-one days 
after the date on which the acquisition is completed'. 

Provided that, if the property is situate and the 
charge was created outside British India, twenty-one 
days after the date on which the copy of the instrument 
could in due course of post, and if despatched with due 
diligence, have been received in British India shall be 
substituted for. twenty-one days after the completion of 
the acquisition as the time within which the particulars 

and the copy of the instrument are to be delivered to the 
registrar. 

( 2 ) If default is made in complying with this section, 
the company and every officer of the company who is 
knowingly and wilfully in default shall be liable to a fine 
of five hundred rupees. 

Notes of changes. This is a new section inserted by Sec. 6i of the Amend¬ 
ing Act of 1936. This "‘inserts section 8i of the English Act ."—Notes on 
Clauses. 


This section corresponds to section 81 of the English Act of 1929, 
and it has been added by the Amending Act of 1936. It in effect extends 
the provisions of section 109 to properties acquired by a company 

42 
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Sec. IO9A yiibjccl to an existing charge or a mortgage, and requires the registration 

to be made within 21 days from the date on which the acquisition is 
completed. 

The proviso to this section is rather misleading, as this section 
contemplates the acquisition of a property which is subject to a charge. 
The words "charge was created" in the proviso are therefore wholly 
out of place. The words which the legislature intended to use probably 
were "property was acquired". 


110. Where a series of debentures containing, or 
giving by reference to any other instrument, any charge 
Particulars in case of to the benefit of which the debenture- 

tftVrng”^ Mders""^^* pa"i holders of that series are entitled pari 
passu. passu is created by a company, it 

shall be sufficient for the purposes of section 109 if there 
are filed with the registrar within twenty-one days after 
the execution of the deed containing the charge or, if there 
is no such deed, after the execution of any debentures of 
the series, the following particulars; 


{a) the total amount secured by the whole series; 

and 

{h) the dates of the resolutions authorising the issue 

of the series and the date of the covering 
deed (if any) by which the security is created 
or defined: and 

(c) a general description of the property charged; 

and 

{(I) the names of the trustees (if any) for the deben¬ 
ture-holders; 

together with the deed or a copy thereof verified in the 
l^rf'scribed manner containing the charge, or if there is 
no such deed, one of the debentures of the series, and the 
registrar shall, on j^ayment of the prescribed fee, enter 
those jiarticulars in the register: 

Provided that, where more than one issue is made of 
debentures in the series, there shall be filed with the 
registrar for entry in the register particulars of the date 
and amount of each issue, but an omission to do this shall 
not affect the validity of the debentures issued. 


This section corresponds to sub-section (8) of sec. 79 of the English 
Act of 1929. 

It permits registration of certain particulars in cases where a series 
of debentures are issued, and the holders are entitled pari passu to the 
benefits of a charge created for the benefit of the debenture-holders. 


COMMISSION AND DISCOUNT ON DEBENTURES 



In such a case the particulars given in sub-clauses {a), (b), (c) and (d), Sec. 110 

together with a copy of the debenture deed or where there is no deed, - 

one of the debentures, are sufficient. But these provisions will not 
apply to a case where the debentures do not rank pari passu. Where 
in fact debentures do not rank pari passu but are registered as such, 
they would not rank pari passu by reason of the registration. In re 
YolL and Husson & Birkett, Ltd., (1908) i Ch. 152. 

The registration of a debenture, under the provisions of this section, 
will protect all debentures subsequently issued as also all debentures 
issued not more than 21 days before registration, but will not protect 
debentures issued at an earlier date. In re Harrogate Estates Ltd., 

(1903) I Ch. 498 at 503. 


m* W^here any commission, allowance or discount 
has been paid or made either directly or indirectly by the 

Particulars in case of Company to any person in considera- 

reXr:f"’ Of his subscribing or agreeing to 

subscribe, whether absolutely or con¬ 
ditionally, for any debentures of the company, or pro¬ 
curing or agreeing to procure subscriptions, whether 
absolute or conditional, for any such debentures, the 
particulars required to be filed’ for registration under 
sections 109 and no shall include particulars as to the 
amount or rate per cent, of the commission, discount or 
allowance so paid or made, but an omission to do this 
shall not affect the validity of the debentures issued : 

Provided that the deposit of any debentures as 
security for any debt of the company shall not for the 
purposes of this provision be treated as the issue of the 
debentures at a discount. 


This section corresponds to sub-section (9) of sec. 79 of the English 
Act of 1929, and recognises the issue of debentures at a discount. 
Even without this clause there was nothing in law to prevent debentures 
being issued at a discount. In re Anglo-Danuhian Steam Navigation 
^tc., Co., L.R. 20 Eq. 339; Webb v. Shropshire Railways Co., (1893) 
3 Ch. 307. Consequently, a director can take debenture at the same 
discount as is offered to others. Campbell’s case, 4 Ch. D. 470. Where 
debentures are issued at a discount, along with other particulars required 
to be filed with the registrar under sections 109 and no, particulars of 
the rate per cent, of commission or discount or allowance paid, will have 
to be filed. The omission to do this—although it may, on the principle 
of the decision in Reg. v. Tyler etc. Co., (1891) 2 Q.B. 588, amount to a 
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Sec. Ill 


criminal offence on the part of the company—will not affect the validity 
of the debentures issued. 


112 . (/) The registrar shall keep, with respect to 

each company, a register in the prescribed form of all 
Register of mortgages mortgagcs and chargcs created by the 
and charges. company aftcc the commencement 

of this Act and requiring registration under section 109, 
and shall, on payment of the prescribed fee, enter in the 
register, with respect to every such mortgage or charge, 
the date of creation, the amount secured by it, short parti¬ 
culars of the property mortgaged or charged, and the 
names of the mortgagees or persons entitled to the charge. 

(2) After making the entry required by sub-section 
(7), the registrar shall return the instrument (if any) or 
the verified copy thereof, as the case may be, filed in 
accordance with the provisions of section 109 or section 
no to the person filing the same. 

(j) The register kept in pursuance of this section shall 
be open to inspection hy any person on payment of the 
prescribed fee, not exceeding one rupee for eacli 
inspection. 

This section corresponds in essence to sec. 82 of the English Act 
of 1929, but there are material differences in the terms of the two 
sections. 

This section has been introduced for the protection of the general 
creditors of the company and of persons desiring to trade with the 
company. Leicester v. Yolland Hasson & Birkeit Lid., {1908) i Ch. 
T52 at p. 156. 

'I'his section imposes upon the registrar the duty of keeping a 
register of charges and mortgages which are registerable under sec. 109 
of the Act, wherein he is to enter the particulars of every charge or 
mortgage to be registered. The legislature, when amending the Act, 
fi.'is apparently forgotten to amend this section by providing for the 
re( ording of the charges and mortgages, for which provisions have been 
made under section 109A by the Amending Act of 1936. The omission 
to do this has produced a rather curious position. Under section 109A, 
particulars of the charges and mortgages, to which a property is subject 
when ac(|uiiad by a compan3^ have to be jegistered, but this section not 
having been amended, such particulai's will not be found in the register 
to be kej)t under this section. 

The right of inspection gi\’en by sub-section (3) includes the right 
to take cojues. Nelson v. Anglo-American Mortgage Agency Co,, (1897) 
I Ch. 130. 
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113. The registrar shall keep a chronological index, Sec. 113 
in the prescribed form and with the pi'escribed particulars, 

Index to register of of the moi'tgages or chai'gcs registered 

mortgages and charges. 

114. The registrar shall give a certificate under his 
hand of the registration of any mortgage or charge regis- 

Certificate of registra- tcrcd in pursuancc of sectioH 109, 

stating the amount thereby secured, 
and the certificate shall be conclusive evidence that the 
requirements of sections 109 to 112 as to registration have 
been complied with. 

According to this section the certificate granted by the registrar 
is conclusive evidence of the fact that the requirements of sections 109 
to 112 have been duly complied with. The effect of the granting of a 
certificate is, as was observed by Atkin, L. J., in National Provincial 
Union Bank v. Charnley, (1924) i K.B. at p. 453, to make the security 
in respect of which the certificate is granted unassailable on the ground 
of insufficiency of registration. Even if there has been a mistake, such 
a mistake cannot be referred to for assailing the validity of the charge. 

Per Farwell, L. J., in Leicester v. Yolland, Husson & Birkett Ltd., 

(1908) I Ch. 152 at p. 161. 

In the language of Cozens Hardy, M. R., in the same case, the 
granting of a certificate does not mean that the registrar has done his 
mechanical duties. It imports that what is required to be done has been 
done by the person upon whom the duty is imposed by the Act, so that 
one may get the benefit of the security, including the company itself. 

115. The company shall cause a copy of every 
certificate of registration, given under section 114, to be 

Endorsement of certi- endorsed on every debenture or certi- 

deb*entCL''T‘cert“fica”te Acate of debenture stock which is 
of debenture stock. issucd by the Company, and the pay¬ 
ment of which is secured by the mortgage or charge so 

registered: 

Provided that nothing in this section shall be 
construed as requiring a company to cause a certificate 
of registration of any mortgage or charge so given to be 
endorsed on any debenture or certificate of debenture 
stock which has been issued by the company before the 
mortgage or charge was created. 

The object of this section is to enable debenture holders to have a 
perfectly satisfactory evidence that what was necessary for the validity 
of the charge had been given. Per Cozens Hardy, M. R., in Leicester 
V. Yolland, Husson & Birkett Ltd.. (1908) i Ch. 152 at p.159. 
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right of interested party 
as regards registration 


116 . (j) It shall be the duty of the company to file 

with the registrar for registration the prescribed parti- 

Duty of company and culars of every mortgage or charge 

created by the company and of the 
issues of debentures of a series requir¬ 
ing registration under section 109, but registration of any 
such mortgage or charge may be effected on the applica¬ 
tion of any person interested therein. 

{2) Where the registration is effected on the applica¬ 
tion of some person other than the company, that person 
shall be entitled to recover from the company the amount 
of any fees properly paid by him to the registrar on the 
registration. 

(j) Whenever the terms or conditions or extent or 
operation of any mortgage or charge registered under this 
section are modified, it shall be the duty of the company 
to send to the registrar the particulars of such modifica¬ 
tion, and the provisions of this section as to registration of 
mortgage or a charge shall apply to such modification of 
the mortgage or charge as aforesaid. 


Notes of changes. Sul>-s(‘ctioii (3) has been added by section 62 of the 
Amending Act of 193b. This “provides for t!ic registration of charges when 
modifier j .''—Nutrs Clauses. 


rompany’s 
duty to 
register 
jiarf i( nlars 
under Sr'c. 
J09. 


fluty tr) 
registr-r 
particulars 
of charge 
anrl inort- 
M-ige. 


Sub-section f/) indicates that it is the primary duty of the com¬ 
pany to register the particulars of a charge or mortgage in terms of 
section io(j. It also shows that, in default of the company, discharging 
its obligation under sub-section (i) any person interested in the matter 
may df) so. 

Sub-seclif>n (j) has been added by the Amending Act of 1936, 
and it now imjioses ujion the company an obligation to register with 
the registrar, in the same way as in the case of the creation of a mort¬ 
gage or charge, the particulars of any modification of the terms or 
conditions of e.xteiit of operation of any mortgage or charge which is 
rcgi^terable under the provisions of section 109. 


117 . Every company shall cause a copy of every 
Copy of instrument iiistiument crcatiiig any mortgage or 

crentini; mortg.ige or , . . .. t 

ciKirgc to he kept .it re- chaigc icquiring registration under 
sjistered office. sectioii 109, to be kept at the registered 

office of the company; 

Provided that, in the case of a series of uniform 

delientures a cop3/ of one such debenture shall be 
sufficient. 
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118 . (t) If any person obtains an order for the Sec. 

appointment of a receiver of the property of a company, —^ 
Registration of ap- Or appoints such a receiver under anv 

pointment of receiver. • j * • . 

powers contained in any instrument, 
he shall, within fifteen days from the date of the order or 

of the appointment under the powers contained in the 
instrurnent, file notice of the fact with the registrar, and 
the registrar shall, on paj^'ment of the prescribed fee, enter 
the fact in the register of mortgages and charges. 

(2) If any person makes default in complying with 

the requirements of this section, he shall be liable to a 

toe not exceeding fifty rupees for every dav during which 
the default continues. 


118 


This section corresponds to section 86 of the English Act of 1929, Object of 
with this difference, that in this section, unlike the English section, there 
IS no provision that makes it obligatory on a person, who ceases to be 
receiver or manager, to give notice to the registrar. Under this section, 
it is the duty of every person who obtains an order for the appoint¬ 
ment of a receiver of the property of the company, or who being 
entitled to do so under a deed, appoints a receiver, to file with the 


registrar notice of such appointment within 15 da3's from the date of 
the appointment ; and sub-section (2) imposes a penalty for any 
default. This section also imposes on the registrar the duty of entering (- 
the fact of the appointment of a receiver in the register of mortgages and appo/nt^ 
charges. The object of this section is to enable those who come into 
cont3-ct; in course of business, with compcinies over whose properties 3. the 
receiver has been appointed, to gain intimation of the fact of appoint- 
nnent of such receiver, on a search of the records of the Registrar of company. 
Joint Stock Companies. Generally, in case where the property over 
which he is appointed is a business, the receiver is appointed as a manager 
as well. Except in an action brought by debenture-holders, the Courts 
would, as a rule, never appoint a receiver of the business of a company. 

Kailash Ch. Dutta v. Sadar Munsiff of Silchar, 52 Cal, p. 513. 


Generally in the case of debenture-holders, the deeds contain a Appoint- 
provision for the appointment of a receiver of the company's business ^ceiVer 
upon certain eventualities. The power can be exercised and a receiver o^itside 
can be appointed on the happening of such a contingency. In re busine^'^of 
Henry Pound & Son, 42 Ch. D. 402. In cases, where the power of company, 
the Court is invoked for the appointment of a receiver, the Court 
has a discretion in the matter of the personnel, but in the case of an 
appointment of a receiver outside Court, the Court has no power to 
interfere ; and the mortgagee can come in and sa}^ '‘My deed enables 
me to appoint A. B. and I have appointed him and I ask the Court 
to let him into possession." {Per Cotton, L.J., in Ibid, at p. 419.) 
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DifFermcr 
between a 
receiver 
appointed 
by Court 
and a 
receiver 
appointed 
without 
interven¬ 
tion of tlie 
Court. 


Appoint¬ 
ment by 
Court. 


Grounds of 
appoint- 
n)ent of 
receiver 
by CouiL 


There is, however, a great deal of difference between a receiver so 
appointed and a receiver appointed by the Court. It may be shortly 
summarised as follows: — 

(i) He is not an officer of the Court. Interference with his posses¬ 
sion will not amount to a contempt of Court. His rights can be pro¬ 
tected by an application for an injunction and not by an application 
for contempt of Court. Bayly v. Went. 51 L.T. 764. 

(ii) So long as the business of the company is carried on, he is 
treated as an agent of the company and not of the debenture holders, 
and the debenture holders are not treated as mortgagees in possession. 
Own & Co. V. Cronk. (1895) i Q.B. 265. 

(uY) After the company goes into liquidation, he becomes the 
agent of the debenture holders. Gosling v. Gaskell. (1897) A.C. 575, 

591 - 

(lY;) The Court has the right to displace him at the instance of 
other debenture holders or in a fit and proper case. In re Slogger 
Automatic Breeder Co.. (1915) i Ch. 478. 

{v) He is accountable only to the trustees or the debenture holders ; 
but not to the Court. 

(tJi) The extent and nature of his power must be ascertained from 
the deeds under which he is appointed. 

(vii) He is personally liable for contracts made by him, though 
he would have a right of indemnity. In re Glasdir Copper Mines Ltd,, 
(1906) I Ch. 365. 

[x)iii) He is in a fiduciary position vis-a-vis the debenture holders. 

In many cases, however, the power of appointment of a receiver 
under the deed is not exercised. In such cases a receiver can be 
appointed after the action is commenced. 

The appointment of a receiver is not usually made unless the 
company has made a default in payment of principal or interest. 
Bissill y. Bradford Tramways Co.. (1891) W. N. 51. 

I'he ('ourt, however, has power to appoint a receiver before default, 
where the security is in danger, notwithstanding that the security has 
not become enforceable under the terms of the debenture or the trust 
deed. How prejudicially this may affect unsecured creditors has been 
jM)inted out by Buckley, J., in In re London Pressed Hinge Company, 
Ltd,. {1905) I Ch, 576 at p. 581. His Lordship said: — “The cases 
are numerous in which the undertaking of a limited company is so 
loaded with debentures that the profits are barely sufficient, or perhaps 
not sufficient, to keep down the debenture interest, and that, if the 
company is wound up, there is nothing for any one but the debenture 

holders.In this state of facts money is lent or goods consigned 

to the company in respect of which a debt accrues to a creditor, and 
so long as the security floats, as it is termed, and no receiver is appoint¬ 
ed, the creditor has a possibility or expectation of being paid by the 




APPOINTMENT OF RECEIVER 


337 

company, for, as between the company and the debenture holders, the 5^^. jjg 
former may pay in the ordinary course of business.” — 

But directly a recei^•er is appointed, this expectation of the com¬ 
pany IS intercepted. He may ha\-e lent his money, or consigned his 
goods, to the company last week ; but if he has the audacity to ask 
payment and enforce his legal remedies to obtain it, the debenture 
holder obtains a receiver in a proceeding to which the execution creditor 
is not a party, and thus closes the door against him, taking his money 
or his goods as part of the security, leaving the creditor who supplied 
the money or goods to go unpaid. I regret to be dri\’en to the con¬ 
clusion that, as the law stands, those are the rights of the debenture 
holders entitled to a floating charge.” 

Illustrations of the above principle will be found inter alia in the 
cases to which references are gi\en below. Gregson v. George Taplin 
& Co., 11916) 85 L.J., Ch. 75, (a case where it was found that execu¬ 
tion of judgments was probable). In re TUt Cove Copper Co., Ltd., 

(1913) 2 Ch. 588, (where a reserve fund, the main asset of the com¬ 
pany, was about to be distributed). On the other hand the mere fact 
that the company is in insolvent circumstances will not justify the 
appointment of a receiver before default, where the assets are not in 
danger or where there are no threats from creditors. In re New York 
Taxi-Cub Co., ( 19 ^ 3 ) ^ Ch. i. The principles applicable to receivers 
generally equally apply to a receiver appointed at the instance of 
debenture holders or others over the assets of the company. Green¬ 
wood v. Algeciras Rly., (1894) 2 Ch. 205. 

In India, the Court has power to appoint a receiver in a pending 
action whenever the Court is of opinion that it is just and convenient 
to do so. It is difficult to prescribe adequately the meaning of the 
words 'just and convenient', but, generally speaking, it is just and con¬ 
venient to appoint a receiver in the following cases: — 

(1) Where acts of waste by the defendant have been proved. 
Famsunder v. Kamal, 32 Cal, 741. 

(2) Apprehended waste. Sia Ram v. Mahabir, 27 Cal. 279. 

Benoy v. Satish, 55 I. A. 131. 

(3) Where acts of mis-appropriation are proved. Hanumayya 
V. Venkata Subbayya, 18 Mad. 23. 

The effect of the appointment of a receiver is as follow: — 

(1) The property is treated as being in custodia-legis, so that Effect of 

any interference with the property amounts to a contempt of Court. . 

(2) The appointment of a receiver does not produce a disruption m^t of a 

_ ^ # 

of the trading contracts. Per$ 07 is v. Sovereign Bank of Canada, 

(1913) A.C. 160 at p. 167. In this case the exact position of such a 
receiver has been described in the following terms. “A receiver and 
manager appointed, as were those in the present case," i.e., by Court 
■''is the agent neither of the debenture holders, whose credit he cannot 
pledge, nor of the company, which cannot control him. He is an 
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officer of the Court put in to discharge certain duties prescribed by 
the order appointing him ; duties which in the present case extended 
to the continuation and management of the business. The company 
remains in existence, but it has lost its title to control its assets and 
affairs, with the result that some of its contracts, such as those in 
which it stands to an employee in the relation of master to servant, 
being of a personal nature, may, in certain cases, be determined by the 
mere change in possession, and the company may be made liable for 
a breach. But it docs not follow that all the contracts of the company 
are determined even, to put the highest case, when a mortgagee acting 
under a power in his mortgage assumes control of the business of the 
mortgagor.” See also Whiyuivy w Moss S. S. Co., (1910) 2 K.B. 813* 

It is the duty of the recei\'er and manager to preserve the good¬ 
will and the assets of the business o\’er which he is appointed manager 
and receiver, and it would be inconsistent with that duty for him to 
disregard contracts entered into by the company before his appointment. 
See /« re Newdigate Colliery Co., (1912) i Ch. 468. 

If, however, the contract is one which does not help to preserve 
the goodwill there is no obligation, moral or otherwise, to carry that 
into effect. In rc Great Cobar Ltd., (1915) i Ch. 682. 

(3) The appointment of a receiver and manager operates as a 
discharge of the servants of the company. Reid v. The Explosives 
Co., Ld., 19 Q.B.D. 264. 

(4) It con\'erts a floating charge into a fixed one. Governmeni 
Stock etc. Co. \'. Manila Ry., (1897) A.C. 81. 


119 . (/) Ever^’ receiver of the property of a com¬ 

pany v'ho has been appointed under the powers contained 

Filing of .iccounts of in ally instrument, and who has taken 
receivers. possessioii, shall once in every h^- 

year while he remains in possession, and also on ceasing 
to act as receiver, file with the registrar an abstract in the 
prescribed form of his receipts and pa\^ments during the 
period to which the abstract relates, and shall also, on 
ceasing to act as receiver, file with the registrar notice to 
that effect, and the registrar shall enter the notice in the 
I (Agister of mortgages and charges. 

( 2 ) Where a receiver of the property of a company 
has been appointed, every invoice, order for goods, or 
business letter issued by or on behalf of the company, or 
the receiver of the company, being a document on or in 
K’hich the nante of the company appears, shall contain a 
statement that a receiver has been appointed. 

( ?) If default is made in complying ivith the require¬ 
ments of this section, the company and every director, 
manager, managing agent, secretary or other officer of the 
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company and every receiver who knowingly and wilfully s&c. 119 

authorises or permits the default, shall be liable to a fine —^- 

not exceeding two hundred rupees. 


Notes of changes. Sul)-sections (2) and (3) have been suhstitutetl for the 
following sub-section (2). hy section 63 of the Amending Act of 19^6: — 

[(2) Every receiver who makes default in complying with tlie provisi<)ns 
of this section shall he liable to a line not exceeding live hundred rupees."] 

This amendment “inserts the provision of section 308 of the English Act."_ 

Notes on Clauses. “The references to manager and liquidator are inapt and 
have been removed. We ha\-e inserted managing agents among the persons 
liable in case of default ,of the Select Committee. 


This section deals with the hling of accounts receivers appointed, 
without the intervention of the Court, in exercise of powers contained 
in deeds. In the case of receivers appointed by a Court, there is 
invariabl}^ a direction in the order of appointment for the receiver 
to file accounts in Court ever3' six months. 

Sub-section (i) provides that even in cases where receivers are 
appointed without the inter\'ention of the Courts, the receivers would 
have to file with the registrar an abstract of the receipts and payments, 
every six months, so long as they act as receivers, and also on ceasing 
to act as receivers. 

It also imposes on the recei\'er a duty of gi\’ing an intimation to 
the registrar when he ceases to act as receiver, and the registrar on 
leceipt of such intimation, is to enter the fact of the recei\'er ceasing 
to act in the register. 

Sub-sections (2) and (3) lia\'e been substituted for old sub-section 
(2) by the Amending Act of 1936. These sub-sections reproduce section 
308 of the English Companies Act of 1929. 

The object of sub-section (2) is to enable notice to be given to 
those who come into contact with companies over whose properties 
receivers have been appointed, of the fact that a receiver has been 
app)ointed. 

120, (/) The Court, on being satisfied that the 

omission to register a mortgage or charge within the time 

Rectification of regis- required by section 109, or that the 
ter of mortgages. omission oi' mis-statemcnt of an3^ 

particulars with respect to ain' such mortgage or charge, or 
the omission to give intimation to the registrar of the pay¬ 
ment or satisfaction of a debt for which a charge or 
mortgage was created was accidental, or due to in¬ 
advertence or to some other sufficient cause, or is not of a 
nature to prejudice the position of creditors or share¬ 
holders of the company, or that on other grounds it is just 
and equitable to grant relief, may, on the application of 
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Sec. 120 


Oliject of 
section. 


(irouiul.s oil 
whicli 
power 
can be 
extended. 


the company or any person interested, and on such terms 
and conditions as seem to the Court just and expedient, 
order that the time for registration be extended, or, as the 
case may be, that the omission or mis-statement be recti¬ 
fied, and may make such orders as to the costs of the 
application as it thinks fit. 

(2) Where the Court extends the time for the registra¬ 
tion of a mortgage or charge, the order shall not prejudice 
any rights acquired in respect of the property concerned 
prior to the time when the mortgage or charge is actually 
registered. 

Notes of changes. “Section 121 of the Act as it stands empowers the 
registrar on proof of satisfaction of a mortgage or charge to record the 
satisfaction in the register. It is not. however, oldigatory on a company or the 
mortgagee to liave such satisfaction recortled, and the records of the registrar 
may accordinglv remain incomplete. The amendments made by these clauses 
remedy this defect ."—Notes on Clauses. The clauses herein mentioned refer 
to amendments of sections 120, 121 ami 122. 

Re: suh-section (/). Section 120 has been re-numbered as sub-section (i) 
and the words in italics have been inserted by section 0 .\ {a) of the Amending 
Act of i9j6. 

Re: suh-secliou (2). It has been ad<led by section 64 [b) of Amending 
Act of 193b. 


This section is substantially the same as section 85 of the English 
Act of 1929, save and except that the English section does not contain 
any provision corresponding to sub-section (2). 

This section confers power upon the Courts in proper cases, and 
upon proof of specific facts, to extend the time for registration of parti¬ 
culars as to mortgages and charges, which ace registerable under the 
pro\’isions of section 109 of the Act, 

The power gi\'en to the Court under this section can be exercised 
onl}' in cases where the Court is satisfied that the omission to register 
a charge or mortgage in time has been accidental, or due to inad¬ 
vertence, or to some other sufficient cause, which is not of a nature 
to prejudice the position of the creditors or shareholders of the com¬ 
pany, or that there are other grounds which would make it just and 
equitable to grant relief. 

Tt is difficult to say what exactly is the meaning of the word 
“accident.’' It has been defined in various ways. Thus, it has been 
defined to mean—that which falls or happens or comes to, generally 
with a sub-condition of something unforeseen, unexpected, unfortunate, 
or unnecessary, and also as that which happens unforeseen or by 
chance. It means something fortuitous or unexpected. Per Lord 
IMacnaghten in Fenton v. Thorley & Co., (1903) A.C. 443 at p. 446. 

The word “inad\'ertence“ precludes the idea of bad faith. It 
means negligence or carelessness. See Ex parte Lenanton, 53 J. P- 
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263. It was held to include ignorance of the provisions of law. In re 
Jackson cr Co. Ltd., fi899) ^ 34 ^ > and In re Mendip Press, 18 

T.L.R. 38. It is something different from mistake. Per A. L. Smith, 

L. J., in In re Piers, (1898) i Q.B. 627 at p. 631-32 overruling In re 
Lister & Co., (1892) 2 Ch. 417. 

As to what is a "sufficient cause" must depend on the facts of 

each case. The court has a discretion in dealing with cases under this 
heading. 

It is difficult to say what exactly is meant by the words "just 
and equitable" and judges of eminence have not hazarded to say 
what it means. Per Lord Clyde in Baird v. Lees, (1924) S.C. 83 at 
p. 92. Under such a clause, the Court might direct advertisements to 
issue for the benefit of unsecured creditors and provide for the safe¬ 
guarding of their interest. 

In allowing extensions of time under this section, the Court may 
impose any term and condition which it considers just and proper. 

Sub-section (2) merely incorporates the practice followed in 
England in cases where an extension of time is applied for. In these 
cases, it is usual to insert in the order the words "The order is to be 
without prejudice to the rights of parties acquired prior to the time 
when such debentures shall be actually registered." See judgment of 
Buckely, J., (Lord Wrenbury), in In re Joplin Brexoery Co., (1902) 
I Ch. 79. The duty of the Courts, in making such orders, should be, 
to quote the language of Collins, M. R., in the case In re I. C. Johnson 
& Co., Ltd., (1902) 2 Ch. loi, viz., "to save the rights of persons who 
have become creditors of the company before registration is effected." 

The exact meaning of a proviso like what Buckley, J. indicated, 
was considered by Swinfen Eady, J., in In re Spiral Globe, Ltd., 
(1902) I Ch. 396, and he was of opinion that the effect of such a pro¬ 
vision was to protect the rights of the general bod}^ of creditors. In 
a subsequent case, however, where the order ran in this form viz., 
"without prejudice to the rights which may have been or may be 
acquired against the holders of the said debentures," the question as 
to the meaning of such a condition was explained by the Court of 
Appeal (in the case of In re Ehrmann Bros., Ltd., (1906) 2 Ch. 697) 
as being designed to protect rights acquired by charge, execution, or 
otherwise, against the property of the company in the interv^al between 
the period of 21 days provided for in the statute and the time when 
it is actually registered, and that such a proviso would not protect the 
rights of unsecured creditors. See also In re M. I. G. Trust Ltd., 
(1933) Ch. 542 [affirmed on appeal (1934) A.C. 252]. 

This view was criticised by Buckley, J., in the case of In re Anglo- 
Oriental Carpet Manufacturing Co., (1903) i Ch. 914 at p. 918, where 
he said as follows:—"I wish to add a few words on In re Joplin 
Brewery Co., (1902) i Ch. 79 ; and In re I. C. Johyison 6* Co., (1902) 

2 Ch. loi. I thought it right in In re Joplin Breimry Co. to follow the 
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practice under the Hills of Sale Acts and insert the words, *‘but that this 
order be without prejudice to the rights of parties acquired prior to the 
time when such debentures shall be actually registered.” In so doing 
I had no intention of deciding anything as to the class of creditors whom 
that form of words would protect.” 

”In the Court of Appeal In re I. C. Joh^ison & Co., the question 
was discussed whether those words preserved only the rights as against 
the compan3'’s property obtained by creditors who had taken some pro¬ 
ceedings to get a charge or a security upon that property, or preserved 
also the rights of creditors who had not done so, to have their debts paid 
out of the company's assets. Collins, M. R., said it was not necessary in 
that case to decide the point. The Court of Appeal, however, were 
there considering wliat words ought to be inserted in the order as a 
condition of giving relief to debenture-holders whose securities had not 
been registered within the time limited b}' the Act, and I should have 
thought that the Court ha\’ing the point in view would have inserted 
words dertning without ambiguity exactl}' what classes of creditors were 
to be protected by the order. Hut when the order of the Court of 
.Appeal is looked at, it will be found that the words they used seem to 
lia\’e exactly tlie same effect as those which I used in In re Joplin 
lireu'cry Co. In re Joplin Brcu^ery Co. the creditors to be considered 
were only those who were asking for the order, and other creditors. In 
In re /. C, Johnson cr Co. the creditors to be considered were (a) those 
asking tor the order, (6) others who contractual!}^ were entitled to rank 
pari passu with class (^), and (c) other creditors. The existence of 
(lass (/^) raised a complication which did not exist in In re Joplin 
Breieery Co. To gi\'e effect to the contractual rights of classes (a) and 
{l>) inter se, careful and complicated provisions were necessary in In 
re I. C . Johnson Co., which were not required in In re Joplin Brewery 
( (>., and these were inserted in the order of the Court of Appeal. But 
as betwet'ii classes («) and (6) on the one hand, and class (c) on the 
other, the rele\ ant words of the order of the Court of Appeal were simply 


"without prejudice to any rights . which may have been or may 

be ac(]uired against the liolders of the said debentures . prior to 

the time when tlie last mentioned debentures shall be actually 
registered"—words differing in no respect in their effect from the words 
in In re Joplin Hrexecry Co., “without prejudice to the rights of parties 
ac(|uirt‘d prior to tiu' time when such debentures shall be actually 
registered.” 1 he only difference lies in the insertion of the words 
“against tlu* holders of the said debentures,” and these words, as it 
appears to me. make no difference, for the right which the Statute 
( reates in the creditor is a right as against the unregistered debenture- 
holder. I cannot, therefore, derive from In re /. C. Johnson & Co. 
any assistance as to the classes of creditors who ought to be protected 
by the ord(‘r in such a case as the present.” 
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This statement of Euckley, J., has however been dissented trom c 

by Romer, L. J., in the case of In re. M.I.G. Trust Limited, (1933) Ch. 

542 at p. 570 ; III re Cardiff Workmen's Cottage Co. Ltd., (iqob) 

2 Ch. 627. 

This question will not, howe\er. arise under the Indian law as sub¬ 
section (2) really adopts the decision in the case Ehrmann Bros., Ltd., 
noted abo\*e. The only persons who will be protected are persons who 
will, m the mean time, acquire some rights in respect of the property. 

Where the time for registration is extended under this section, and Ettect of 
the mortgage or charge is registered within this extended time, the registration 
effect is that, notwithstanding the fact that the registration was not made extendeii 
within the time limited under this section the mortgage or charge is to time, 
be treated as a valid mortgage or charge ab-initio (i.e.) from the date 
of its execution. Ramnarain \. Radhakisseu, 57 I. A. 76 at p. 84. 

The application should be made ordinarily in the form of a petition How 

N’erified by an affida\'it, and must in the body of it disclose the reasons application 

for the omission to register the mortgage or charge within the time made^^ 
specified by this section. 

In England, it is usual for the affidavit to state that no executions 
have been levied against the company and no proceedings to wind up 
the company have been commenced. In re Bootle Cold Storage Co., 

(1901) W. N. 54 ; and In re Tingri Tea Co., (1901) W. N. 165. 

In India, having regard to the fact that attachments create no 
interest and act merely as a prohibition against transfer, it would not 
be necessary to give any details as regards attachment ; but the fact 
as to whether any winding up proceedings have been commenced or 
not must be stated. 

Ordinarily, the only persons whose presence is necessary for the To whom 
purpose of the application are the company and the mortgagee or the '’otice 
charge-holder ; but in case where winding up petition has been presented be°g/ven. 
and not been disposed of, it maj' be necessary to gi\’e notice to the 
shareholders. 


121 . (i) It shall be the duty of the company to give 

intimation to the registrar of the payment or satisfaction 

Registration of satis- of any Charge or mortgage created by 
faction of mortgages thc compuny and requiring re^istra- 
and charges. uuder scction TOQ within twenty- 

one days from the date of the payment or satisfaction 
thereof. 

(2) The registrar shall on receipt of such intimation 
cause a notice to be sent to the mortgagee calling upon 
him to shoio cause, within a time {not exceeding fourteen 
days) to be fixed by such notice, why the payment or satis¬ 
faction of the charge or mortgage should- not be recorded, 
is) The registrar shall, if no cause is shown, order 
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that a memorandum of satisfaction be entered on the 
register and shall if required furnish the company with a 
copy thereof. 

{4) Where cause is shown, the registrar shall record 
a note to that effect in the register, and shall inform the 
company that he has done so. 


Notes of changes. 1 he aliovc has Ijcen sulistitutecl for the following by 
section 65 of tlie Ameinling Act of ujjO: — 

[121. The registrar may. on evidence being gi\en to his satisfaction that 
the (lel)t for wliicli anv registered mortgage or charge was given has 

beei) paid or satisfied, order that a memorandum 
I ntry of satisfaction. ^^1^ satisfaction be entered on the register, and shall, 

if r<‘qiiire<l. furnish tlu- company with a copy thereof.] 

"We consider it inappropriate tliat the registrar should have authority to 
determitu- uhether the cause sliown is satisfactory or not, or to decide any 
matter in dispute uiuler tlie section. W'e have therefore provided that he should 
merely note the fact of <lispute aiul inform the parties that he has done so.’*— 
Report of the Select C (*nituittee. 


This section has been completely redrafted by the Amendmg 
Act of 1936, It introduces an innovation in the Indian law as will 
appear on a comparison with the corresponding section in the English 
law, viz,, section 84 of the English Act of 1929. 

Sub-section (i) makes it obligator^' on the company to send intima¬ 
tion to the registrar of the payment or satisfaction of a charge or 
mortgage created by the company, within 21 days from the date of 
such satisfaction. 

The time for recording an intimation of the satisfaction can be 
extended by the Court on sufficient grounds. [Vide section 120 as 
amended by the Amending Act of 1936,) 

Sub-sc'ctions (2). (3) and I4) indicate the procedure to be followed 

1)3^ the registrar. His first step would be to send an intimation to the 

mortgag('e and to call uj^on him to show cause why the fact of the 

satisfacti(ui should n{)t be recorded. If no cause is shown, he causes 

the entr\* to be made. If, howe\’er, cause is shown, the registrar is 

% 

powerless to decide the matter and. beyond recording the fact that 
cause has been shown, he has no power to do an\dhing else. 


122 . 


Pcnnlttes. 

(^0 

ib) 


(r) If any company makes default in filing 

with the registrar for registration the 
particulars— 

of any mortgage or charge created by the com- 
panj^; or 

of the payment or satisfaction of a debt in 
respect of zc’hich a mortgage or charge has 
been registered under section log or section 
log A; or 
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(c) of the issues of debentures of a series, Sec. 122 

requiring legistiation with the registrar under the fore- "" 

going provisions of this Act. then, unless the registration 
has been effected on the application of some othei person, 
the company, and every officer of the company or other 
person who is knowingly a party to the default, shall on 
conviction be liable to a nne not exceeding five hundred 
rupees for every day during which the default continues. 

(2) Subject as aforesaid, if any company makes 
default in complying with any of the requirements of this 
Act as to the registration with the registrar of any mort- 

companv. the company, 
officer of the company who knowingly and 
wilfully authorises or permits the default shall, without 
prenidice to any other liability, be liable on conviction to 
a fine not exceeding one thousand rupees. 

"j ji T f gland wilfully authorises 

or permits the delivery of any debenture or certificate of 

debenture stock requirine- registration with the reeistrar 

under the foregoing provisions of this Act without a cony 

ot the certificate of remstration beinv endorsed upon it he 

shall, without preiudice to any other liability, be liable on 

conviction to a fine not exceeding one thousand rupees. 

(-1, changes. The clause (b) in sub-section (i) has been inserted and 

the old clause (b) has been re-lettered as clause (c1 by section 66 of the 
Amending Act of 1936. 


This section enumerates the penalties to which a company would 
be subject if the duties cast upon it under sections 109, 109A, no and 
121 are not carried out. 

On the question as to when a debenture is treated to have been issue of 
issued, see Mowatt v. Castle Steel etc. Co., 34 Ch. D. 58, where it was *^ebentures. 

held that debentures are not to be treated as issued till they are actuall3/ 
delivered over. 

123 . (j) Every company shall keep a register of 

mortgages and enter therein all mortgages and charges 
Company’s register of spccificallv affecting property of the 
mortgages. compaiiy and all floating!, charges on 

the undertaking or on any property of the company, 
giving in each case a short description of the property 
mortgaged or charged, the amount of the mortgage or 
charge and (except in the case of securities to bearer) the 
names of the mortgagees or persons entitled thereto. 
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Effect of 
omission 
to enter 
upon 
register. 



{2) If any director, manager or other officer of the 
company knowingly and wilfully authorises or permits 
the omission of any entr}^ required to be made in 
pursuance of this section, he shall be liable to a fine not 
exceeding five hundred rupees. 


Notes of changes. In sub-section (i) the wortl ‘limited' after the word 
'every' has been omitted and the words in italics have been inserted l>y section 67 
of the Amending Act of 1936. 

"It has been doubted whether tlie pro\ isions of section 123 apply to lloating 
charges in view of the fact that such charges <lo not affect property until the 
charges are crystallized. The amendment makes the intention of the section 
clear ."—Notes on Clauses. 


1 his section imposes upon every company, wliether limTed b}' shares 
or guarantee, or unlimited, the dut}' of keeping a register, in which 
all mortgages and charges specifically affecting property, and all floating 
charges are to be recorded. In each case, a short description of the 
property charged or mortgaged, the amount ol the charge or mortgage 
and the nature of the mortgage are to be given. 

In the case of an omission to register the particulars of a charge 
or mortgage in accordance with this section, the director, manager or 
other officer of the company would be liable to the penalt}^ provided 
for in sub-section 2. But that would not invalidate the charge or 
mortgage even where the person in whose favour the charge or mortgage 
is created is a director. Wright v. Horton, L.R. t 2 A.C. 371, over¬ 
ruling In re Wynn Hall Coal Co., L.R. 10 Icq. 513 ; and In re Native 
Iron Ore Co,, 2 Ch. D. 345. 

Decisions like those in the case of S. L), Krishna Ayvangar v. 
Nallaperumal, 22 Bom. L.R. 368 (P.C.), which are based upon section 
67 fhe Companies Act of 1882, are of no use now, having regard to 
the change in the wording of the section. 

In sub-.section (i) the word ‘limited* after the word 'ever^^* has 
been omitted with the result that all companies hac-e now to keep a 
register of mortgages and charges. The addition of the words “and all 

floating charges.company removes doubts which were entertained 

at one stage (having regard to the words “specifically affecting pro¬ 
perties used in the section) as to whether floating charges were intended 
to be registered. 


Right to inspect 
copies of instruments 
creating mortgages and 
charges, and company’s 
register of mortgages. 


124 . (r) The copies kept at the registered office of 

the company in pursuance of section 117 of instruments 

creating any mortgage or charge 
requiring registration under this Act 
w'ith the registrar, and the register of 
mortgages kept in pumuance of 
section 123, shall be open at all reasonable times to the 
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inspection oi an^- creditor or member of the company Sec. 

without fee, and the register of mortgages shall also be- 

open to the inspection of any other person on payment of 

such fee, not exceeding one rupee for each inspection as 
the company may prescribe. 


124 


(.?) If inspection of the said copies or register is 
refused, the compaip^ shall be liable to a fine not exceeding 
hd\’ uipees and a further fine not exceeding twenty 
1 Lipees for every day during which the refusal continues, 
and every officer of the company who knowingly autho¬ 
rises or permits the refusal shall incur the like penalt^’, and 
in addition to the above penalty, the Court may by order 
compel an immediate inspection of the copies or register. 

12.5. (7) Every register of holders of debentures of 

a company shall, except when closed in accordance with 

Tb^nture! ^^e articlcs duityg such pedod or 

holders and to have pCnOClS (not CXCCCdlHg in thc wholc 

copies of tru« deed. thiitv days in any ^^ear) as may be 

specified in the articles, be open to the inspection of the 
registered holder of any such debentures, and of an>' 
holder of shares in the compan\', but subject to sucli 
reasonable restrictions as the company may in genera! 
meeting impose, so that at least two hours in each day are 
appointed for inspection, and everj^ such holder 'may 
require a copy of the register or any part thereof on pay¬ 
ment of six annas for every one hundred words or 
fractional part thereof required to be copied. 

(2) A copy of anj^ trust-deed for securing any issue of 
debentures shall be forwarded to every holder of any such 
debentures at his request on paj'^ment in the case of a 
jirinted trust-deed of the sum of one rupee or such less 
sum as may be prescribed by the companjy or, where the 
trust-deed has not been printed, on payment of six annas 
for every one hundred words or fractional part thereof 
required to be copied. 

(3) If inspection is refused, or a cop3^ is refused or not 
forwarded, the company shall be liable to a fine not 
exceeding fifty rupees, and to a further fine not exceeding 
twenty rupees for every daj" during which the refusal 
continues, and every officer of the company who knoMung- 
ly authorises or permits the refusal shall incur the like 
penalty, and the Court may by order compel an 
immediate inspection of the register. 
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Debentures and Floating Charges. 


Perpetual debentures. 


126 . A condition contained in any debentures or in 
any deed for securing any debentures, whether issued or 

executed before or after the passing 
of this Act, shall not be invalid by 
reason only that therebj^ the debentures are made irre¬ 
deemable or redeemable only on the happening of a con¬ 
tingency, however remote, or on the expiration of a period, 
however long. 

As has been alread\' pointed out, a debenture imports a debt, and 
on general principles, cii inslrunient under which the amount of debt 
was never to be repaid but was to be maintained in perpetuity could 
not properly be called a debenture. On this principle, before the intro¬ 
duction of this section b\' the Act of 1913, a debenture under which the 
period of ledemption was not fixed, but the debt was attempted to be 
made perpetual, was held to be open to tlie objection that the condition 
of making it irredeemable, was a clog on the equity of redemption. 
See In re Sottthern Brazilian Co., (1905) 2 Ch. 78 ; and Jarrah Timber 
Corporation \\ Samuel, (1903) 2 Ch. i. As such, the same was held 
to be ultra "oircs. The issue of perpetual debentures has, however, been 
legalised by this section, and no debenture can now be treated to be 
in\'al:d by reason of the fact that it is made irredeemable, or that it is 
made redeemable only on tlu* happening of a contingency, however 
remote, or on the expiration of a period, however long. See In re 
C'uban Land Co., Ltd.. (1921) 2 Ch. 147. 

A debenture would oe treated as "irredeemable’* where either there 
is no period fixed for repayment, or where the repa^mient is made condi¬ 
tional on the happening of an o\'ent which may not happen for an 
indehuiti' period. See, in this connection, the observation of Rigby, 

L. J.. in ( ity of London Brcioery C o. Commis^iioners of Inland 
Revenue. (T8r,<)) 1 y. H. 121. 


127 . 


Power to redssuo 
deemed debentures 
certain cases. 


re¬ 

in 


(/) Where either before or after the com- 
inenceinent of this Act a compaiw has redeemed any 

debentures j^reviously issued, the 
coiu])au3^ unless the articles or the 
conditions of issue expressly otherwise 
|)iovide, or unless the debentures have been redeemed in 
pursuance of an^' obligation on the compaiw so to do (not 
being an ol)ligation enforceable onlj^ by the person to 
whom the redeemed debentures were issued or his assigns), 
shall have power, and shall be deemed alwa^’s to have had 
power, to keep the debentures alive for the purposes of 
re-issue, and where a company/ has purported to exercise 
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be shall have power, and shall Sec. 

be deemed alwax’s to have had power, to re-issne the- 

debentuies, either by re-issning the same debentures or bv 

issuing other debentures m their place, and upon such le- 

s?ah entitled to the debentures shall have, and 

shall be deemed alwa3's to have had, the same rights and 

issiied''^^ debentures had not previousl.y been 

fMv i-h~^ ’^^'here with the obiect of keeping debentures alive 
foi the purpose of re-issue they have, either before or after 
the commencement of this Act. been transferred to a 
nominee of the company-, a transfer from that nominee 
section^' deemed to be a re-issue for the purposes of this 


127 


(j) Where a compan\' has, either before or after the 

commencement of this Act, deposited anv of its debentures 

to secure advances from time to time on current account 

or otherwise, the debentures shall not be deemed to have 

been redeemed by reason only of the account of the com 

pany having ceased to be in debit whilst the debentures 
remained so deposited. 

(4) The re-issne of a debenture or the issue of another 
debenture in its place under the power b\- this section 
given to, or deemed to have been possessed bv, a com.pany, 
whether the re-issue or issue was macie before or after the 
commencement of this Act, shall be treated as the issue 
of a new debenture for the purposes of stamp-duf3', but it 
shall not be so treated for the purposes of any provision 
limiting the amount or number of debentures to be issued ; 


Provided that any person lending monev on the 
security of a debenture re-issued under this section which 
appears to be dul3^ stamped may give the debenture in 
evidence in any proceedings for enforcing his securit3' 
without payment of the stamp-duty or any penalty in 
respect thereof, unless he had notice or, but for his negli¬ 
gence, might have discovered, that the debenture was no1 
duty stamped, but in any such case the company shall 
be liable to pay the proper stamp-duty and penalty. 

(5) Nothing in this section shall prejudice— 

(a) the operation of any decree or order of a 

Court of competent jurisdiction pronounced 
or made before the twenty-fifth da3^ of 
February, 1910, as between the parties to the 
proceedings in which the decree or order was 
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made, and any appeal from any such decree 
or order shall be decided as if this Act had 
not been passed; or 

(6) any power to issue debentures in the place of 

any debentures paid off or otherwise satisfied 
or extinguished, reserved to a company by 
its debentures or the securities for the same. 


Issue of 
redeemed 
delientu res. 


I ^nder 
I he old law 
re<leetned 
delieidures 
eould not 
he issued. 


Power 
is now 
j^is’en 
by the 
Statut<‘ 
to issiu* 
|•e(leem<•d 
(lei X'ntiires. 


This section deals with the question whether a company, having 
paid off, redeemed, or by any other means acquired any of its 
debentures or the debenture stock, can keep the same alive and can 
reissue the same sith.-equently, or issue similar debenture or debenture 
stock in place of the amount paid off, redeemed, or otherwise acquired. 

Before the Act of igo8 was passed in England, it was held that there 
was no power to ktep ali\’e redeemed debentures. See, for instances, 
I?i re George Rontledge & Sons, (1904) 2 Ch. 474 ; In re Tasker & 

Sons, Ltd., (1Q05) 2 Ch. 587 ; and In re Russian Petroleum etc. Co., 
(1Q07) 2 Ch. 540. 

In all these cases it was held that once debentures or debenture 
stocks were acquired by a company, the result was that the debt was, to 
that extent, wiped off, and the company had no power to re-issue the 
said debentures. It was, consequently, held that those who obtained 
such debentures acquired no rights. In the first of these cases, Buckley, 
J., at p. 479 stated as follows:—“What was the effect of that transac¬ 
tion? The company had become the assignee of its own debt, and 
become bound to pay itself £100 (being the amount of the debenture) 
and interest. It had also become the assignee of its own undertaking 
by Way of charge to secure the payment. The result to my mind is 
that the debt and the security were both absolutely gone. A man can¬ 
not be the assignt'e of his own debt and cannot be the mortgagee of 
propel ly which he is also the mortgagor. The debt was gone, and 
the secuiil^' was also gone. Subsequently the company transferred 
the.^e debentures. The transfer was in common form, and the deben¬ 
ture was stamped on the back with a note of the transfer, and the names 
of the transferees were put on the register in respect of the debenture. 
To m3" mind that transaction had no effect. The purchasers were 
tiansferees of nothing. There was no debt in existence ; there was no 
security in existence at the date of the transfer to them.“ 

This section, however, has solved all these difficulties, and under 
it, unless the articles or the conditions of the issue expressly provide 
otherwise, or unless the debentures have been redeemed in pursuance 
of an\' obligation on the comj)an\' so to do, the company shall have 
power, and shall be deemed ahva\^s to have had power, to keep the 
debentures alive for the purpose of re-issuc. 

rh.s section also gi\"es the compan3^ power, in these eventualities, 
to re-issue the debentures, either b3^ re-issuing the same debentures or 
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b3 issuing other debentures in their place, and the holder of such deben- c, , 

tuies, under this section, shall have, and shall be deemed to always 

have had, the same rights and priorities as if the debentures had not 
previously been issued. 

The words ''where either before or after the commencement of this Sccti.a. 

■ * ■ ■ ■ section IS retrospective in its operation and 

applies to past as well as future transaction. S milarly, the word 

a wa3's would appear to show that companies possessed this power ‘'‘PPhcation 
even from before the section was enacted. See /n re London and 
Suburban Omnibus Co.. (1908) i Ch. 621. 

This section merelj' deals with the power of companies to re-issue 
debentures which may have been redeemed or otherwise acquired by the 
company. It does not purport to limit the powers of the company to 
re-issue the debentures on any terms it likes, as for instance, to re-issue 
a debenture at a discount or to deposit it as security for an advance 
See In re Regent's Canal Iron-Works Co.. 3 Ch. D. 43. The power 
to 1 e-issue debentures continues until the appointment of a recei^’er or a 
winding up, and is not affected by any proceedings taken to enforce 
the debentures. See In re Hubbard & Co.. Ltd.. Hubbard v. Hubbard 
& Co., Ltd., 68 L.J. Ch. 54. 

Sub-section 12) deals with cases where the company, instead of 

redeeming the debentures themselves, keep the same registered in the 

name of its nomnee. Under this sub-section, a transfer from that 

nominee will be deemed to be a re-issue within the meaning of this 
section. 

Sub-section (3) deals with cases where a company has deposited i„ 
any of its debentures as security for a loan. Prior to the enactment of loans 
this sub-section, where the account for which the debentures were given 
as security ceased to be in debit, it was held that the debentures would 
become extinguished. See In re Perth Elec. Tramways Ltd.. (1906) account 
2 Ch. 216. The effect of the present sub-section is to get rid of that 
decision and to provide that, notwithstanding the fact that the account 
would cease to be in debit, the debentures will not be treated as havin'^ 
been extinguished. 

Sub-section (4) contains a provision for the protection of the revenue ^tani 
payable to the Crown in the shape of stamp-duty, and provides that in •Jutv on 
the case of re-issue of debentures or issue of new debentures in place dVbe^Jtm- 
of redeemed debentures, the same stamp-duty would have to be paid 
as if the debentures were being issued for the first time. 

The proviso to this sub-section relieves persons who, without notice 
or negligence, take debentures which on the face of it appear to be dul3^ 
stamped, but which in effect may not have been duly stamped in 
accordance with the provisions of sub-section (4). In such a case, the 
proviso expressly gives the holder the right to give the debenture in 
evidence in any proceeding for enforcing the security, without being 
liable to pay either the deficit stamp-duty or the pena]t\^ except in cases 
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wheiv* the holder had notice of this defeat or could, but for his negli¬ 
gence, ha\e noticed this defect. It, on the other hand, casts an obli¬ 
gation upon the company to pay the deficit stamp-duty and the penalty 
if the document is impounded when tendered in e\'idenQe in a judicial 
proceeding for enforcing the security. 

Sub-section (5) protects the rights which a company had, even 
before the present section was enacted, to frame the debentures in such 
a way as to enable the company to issue and re-issue debentures as 
often as it thought fit. 


128 

Specific 
of contract to 
for debentures 


A contract with a company to take up and pay 
performance ^ny debentures of the company 

may be enforced by a decree for 
si)ecific performance. 


subscribe 


Under the ordinary' law, specific performance of an agreement to 
lend moneys on a mortgage cannot be enforced, although it would give 
rise to an action in damages on breach of such a contract. See Western 
Wagon & Property Co. v. West, (1892) i Ch. 271 at 277. This prin¬ 
ciple was applied also in the case of debentures intended to be issued 
by a comj^any and, prior to the passing of this section, it was held that 
an agreement to take debentures could not be specifically performed. 
See South African Territories v. Wallington, (i8g8) A.C. 309. The 
measure of damages in such a case is, as Chitty, L. J., pointed out in 
the case of South African Territories v. WaUington, (1897) i Q.B. 692 
at p. bgb, “may be large or small, or merely nominal, according to the 
circumstances." “The measure of the damages," said the learned 
Judge “is the loss sustained by the borrower through the breach, the 
rule in Hadley \\ Baxendale being applied when the circumstances 
justif}' its apjMication. If the intended borrower, being a man of good 
credit, can readil}’ obtain the loan from another person on the same 
terms, the damages would be nominal. If he cannot obtain the money 
( xcej^t at a higher rate of interest, or for a shorter term of years, or 
u|^on other more onerous terms, the damages would be greater and might 
b(‘ \'(‘ry substantial. The burden of proving the amount of the loss 
sn.^l,lined rests on the jilaintiff." 

B\' this section, a special exception to the common law rule is made 
in the case of a debenture, and a contract to take up debentures is, by 
Statute, made callable of enforcement by specific performance. In order 
to claim specific performance under this section, it would be necessary 
lor the company to show :— (a) that the debentures were or are avail¬ 
able lor allotment ; (6) that there is a concluded contract to take 

debeiunn’S. 

riiis section ceases to have any application after debentures have 
once been .dlotted. Where, therefore, a company forfeited certain 
ilebentnres on tlie failure ot the purchaser to pay the instalments, it 
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was held that no specihc performance could be obtained under this Sec 
section. See Kuala Pahi Rubber Estates Ltd. v. Mowbrav in L T -- 

1072. 


128 


^ ^ receiver is appointed on 

behalf of the holders of any debentures of a company 

Payments of certain sccurcd by a floatinf? charffe or 
ject to floating charge possessioH IS taken by OP OH behalf of 

i."d.r‘r ‘hose debenfure-holders of any pro- 

t, -c , comprised in or subject to the 

charge, then, if the company is not at the time in course of 

being wound up, the debts which in every winding-up are 

under ihe provisions of Part V relating to-preferential pay- 

ments to be paid in priority to all other debts, shall be paid 

forthwith out of any assets coming to the hands of the 

receiver or other person taking possession as aforesaid in 

pnority to any claim for principal or interest in respect 
of the debentures. 

■. . The periods of time mentioned in the said pro¬ 
visions of Part V shall be reckoned from the date of the 

appointrnent of the receiver or of posse's'sioh being taken 
as aforesaid, as the case may be. 

(5) Any payments made under this section shall be 
recouped, as far as may be, out of the assets of the com¬ 
pany available for pa3/ment of general creditors. 

This section safeguards the rights of the creditors of a company ob ect of 

who are treated as preferential creditors in the event of a winding up thetec-° 

under the provisions of section 230. It provides that, when a receiver " " 

IS appointed over the properties of a company at the instance of the 

debenture-holders in e.xercise of the rights under a debenture, he shall, 

out of..the assets in. his hands, pay in the first instance the claims of the 

creditors who, in the event of a winding up, would be entitled to rank 

as preferential creditors. As to who are preferential creditors, see 

notes under section 230. 

• _ ♦ • 

..The section applies when a receiver is appointed by the deben¬ 
ture-holders out of Court, or by the Court. See In re Barnby's Ltd., 

(1899) W.N. 103. Having regard to the provisions of this section, the 
usual practice of the courts, when appointing a receiver in a debenture- 
holders* action, is to provide in the order that the receiver should, out 
of the assets coming to his hands, pay in the first instance such of the 
creditors of the company as are entitled to priority in a winding up. 

In re Debenture Holders Actions, (1900) W.N. p. 58. 

A statutory duty is cast upon the receiver under this section, and 
any receiver who pays away the assets to the ordinary creditors, withooit 
providing for the payment of those persons who are entitled to obtain 

45 


tion. 
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preference under this section, is liable in damages at the instance of the 
unpaid preferential creditors. See Woods v. Winskill, (1913) 2 Ch. 303, 
following Groves v. Lord Wimborne, (i8g8) 2 Q.B. 402, at p. 415, where 
Lord Justice Vaughan Williams laid down the rights and obligations of 
the unpaid creditors in the following terms:—“It cannot be doubted 
that, where a Statute provides for the performance by certain persons 
of a particular duty, and some one belonging to a class of persons for 
whose benefit and protection the Statute imposes the duty is injured by 
failure to perform it, prima facie, and, if there be nothing to the con¬ 
trary, an action by the person so injured will lie against the person 
who has so failed to perform the duty.” 


Statements, Books and Accounts. 


Books to be kept by 130 . (/) Evcry compuny shall 

for*” no"^ keepfng'’proper CUUSC to bc kcpt pYOPCY hookS Of 

account with Ycspect to — 

{a) all sums of money Ycceived and expended by 

the company and the mattcYS in Yespect of 
lofhirh the Ycceipt and expendituYe takes 
place; 

(b) all sales and Puy chases of goods by the com¬ 

pany; 

(c) the assets and liabilities of the company. 

(2) The books of account shall be kept at the Yegis- 
tered office of the company oy at such othcY place as the 
directoYs think fit, and shall be open to inspection by the 
directoYs duYing business Jwuys. 


(fj In the case of a company managed by a managing 

agent, the managing agent, oy wIicyc the managing agent 

IS a firm or company, the Partner or director of such firm 

or company and in any other case the director or directors 

who have knowingly by their act or omission been the 

cause of any default by the company in complying with 

the requirements of this section, shall in respect o/ such 

offence be liable to a fine not exceeding one thousand 
rupees. 


Notes of changes. This section has been substituted for the following by 
section 68 of tlic Amending Act of 1936:—• 

[130. I'.N'ery company shall keep proper books of account in which shall 

Company to keep pro- entered full, true and complete accounts of the 

per liof^ks o( account. affairs and transactions of the company.] 

Tliis amendment “sulistitutes section 122 of the Hnglish Act for the 
existing section."—.Vo/t’A on Clitusfs. 

e consider it suflicient that inspection should be possible at any time 
during oJIice hours, and have amended sub-section 2 accordingly. Having 
regard to Indian practice the directors of a company should, we think, be made 
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liable to a penalty under this section only .n those cases where the company is Seo 1 
t-Ot run liy a managing agent. We have accordingly provided that the - 

This section has been completely recast and redrafted by the Object of 

meiidmg Act cf 1936, and is framed on the lines of section 122 of 

he English pmpanies Act of 1929. It has been introduced in order 

to remove the lacuna in the old Act where there was no provision 

requiring the company to keep any accounts. The policy under the 

old Act was to leave the matter of accounts to be dealt with by the 

artxles^ Reference may be made, in this connection, to clause 103 of 

Table A as it stood prior to the Amending Act of 1936. All that the 

present Act has done is really to incorporate the terms of the old 

clause 103 in the body of the Act, with the addition of a liability to 

keep a proper record of all sales and purchases of goods by the 
compan3^ ^ 

This section does not expressly state what are the particular books What 

which are necessary to be kept. This is left to the company, but the are 

company must, in order to satisfy this section, keep books which will kept® 

g;ye all the details mentioned in clauses (a), (6) and (c) of sub- 
section (i). 

The books of account are to be kept at the registered office of the 
company or at such other place as the directors think fit, and there is a 
statutory right of inspection given to the directors, under sub-section (2) 
during business hours. This appears to curtail the ordinary common to°°be 
law rights, which the directors had, to see books and documents of the 

company at all times. See Btirn v. Londoft & South Wales Coal Co 
(1890) W.N. 209. 

Sub-section (3) places upon every director the liability to take all Liability 
reasonable steps to secure the compliance, by the company, with the • 
requirements of the section, and any director who knowingly, by his act to^see^that 
or omission, fails to secure such compliance by the company is liable, on 
conviction, to a fine not exceeding Rs. 1,000. This section differs 
from the English section in so far as it omits from the penalty clause 
the provisions for punishment by imprisonment, and limits the punish¬ 
ment to a heavy fine only. It also provides for. the exemption of 
directors in case of companies managed by managing agents. As to English 
the rights of inspection by members, see notes under section 17 anH 
clause 105 of Table “A.” & 

131 . (j) The directors of every company shall at 

some date not later than eighteen months after the incor- 

Annual balance-sheet. Po^ation Of thc COmpuny and Sllbsc- 

quently once at least in every calendar 
year lay before the company in general meeting a balance- 
sheet and profit and loss account or in the case of a com- 
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pany not trading for profit an income and expenditure 
account for the period, in the case of the first account 
since the incorporation of the company and in any other 
case since the preceding account, made up to a date not 
earlier than the date of the meeting by more than nine 
months or in the case of a company carrying on business 
or having interests outside British India by more than 
twelve months: 

Provided that the registrar may for any special reason 
extend the period by a period not exceeding three months. 

(2) The balance-sheet and the profit and loss account 
or income and expenditure account shall be audited by 
the auditor of the company as hereinafter provided, and 
the auditor’s report shall be attached thereto, or there shall 
be inserted at the foot thereof a reference to the report 
and the report shall be read before the company in general 
meeting and shall be open to inspection by any member 
of the company. 

(3) Ever^' company other than a private company 
shall send a copj^ of such balance-sheet and profit and 
loss account or income and expenditure account so 
audited together with a copy of the auditor’s report to 
the registered address of ever}^ member of the company 
at least fourteen days before the meeting at which it is to 
be laid before the members of the companj^ and shall 
deposit a cop^’ at the registered office of the company for 
the inspection of the members of the company during a 
jieriod of at least fourteen days before that meeting. 

Notes of changes. The anieiulnieiit "introiluces the substance of sub- 

section i of section 123 of the Englisii Act and makes the section applicable 

to .ill companies. on t lausi’s. Hut its application was limited later on 

to public companies. 

We have atlopted tiu* wording of section 123 of the English Act in 
preference to the opening words of sub-section (1) of this section as drafted. 
W'e consider that the section need not apply to a private company.’ 
of the Select Co}in}iittec. 

Re: snh-serlioti (/). It has been substituteil for the following sub¬ 
section (1) by section bc) (rO <>f the Amending Act of 1936: — 

[(i) l'-\ery company shall, once at least in every year and at inter\'als of not 
nion tlian htteen months, cause the .accounts of the company to be l)alance<l 
■ Uiii a I'ala nce-slu'et to be j3R*pared.] 

Ibis, loi the first tinu', makes the provision for preparation of a profit and 
loss account compulsory. 

Re. siih-.st i tion (j). I he words in italics have been inserted by section 
b<) (/f) of the Amemling Act of 1956. 

Rt . .snh-.set tio?i {3), 1 he words in italics have been substituted in three 

places for tlie words "such balance sheet so audited.” "seven days" and "seven 
days”, respectivelv. by section 69 (c) of the Amending Act of 1936. 
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Re: suh-secnou {4). The following suh-.sectioii (^) of the section has now 
been omitted by section 69 {d) of the Amending Act of lojO. 

[(^) If a company makes default in complying with the requirements ol 
this section, it shall be liable to a fine not exceeding one thousand rupees, and 

every officer of the company who knowingly an<l wilfully authorises or permits 
the default shall he liable to the like penalty'.] 


Sec. 131 


This section has also been amended by the Amending Act of 1936, 

and introduces in substance the provisions of sub-clause i of section 123 
of the Enelish Act. 

The original Act of 1913 (which was based entirely upon the Eng- oid law 
lish Act of 1908) did not contain any provision requiring any balance- 
sheet or profit and loss account to be made out and placed before the 
shareholders annually. The section was, how-ever, construed by the 
courts to mean that there should be an annual audit of the accounts 
and the preparation of a balance-sheet annually, w'hich should be 
audited by the auditors. See Newtoji v. Birmingham Small Arms Co., 

(1906) 2 Ch. 378. This, however, is made quite explicit in this 
amended section. 

Under the present section, the duty is cast upon the directors of Balance- 
every company within 18 months from the date of the incorporation of sheet and 
the company, and subsequently thereafter once at least in every calendar and^loss 
year, to lay before the company in general meetings a balance-sheet and Recount 
profit and loss account. In the case of companies w^hich have been incor- made 
porated not for trading purposes, in place of these accounts, the income 
and expenditure account is substituted. In the case of a first account, 
it must cover the period since the incorporation of the company. In 
all other cases, it must cover the period since the preceding account. 

The words ‘'made up to a date not earlier than the date of the meeting 
by more than 9 months and in the case of a company carrying on 
business or having interest outside British India by not more than 12 
months" mean that the accounts, to be placed before a meeting, must 
be brought up to a period not more than 9 months from the date what date 
of the meeting in the case of Indian companies, and in the case of ^counts 
companies having foreign branches, to a period of not more than 12 he brought 
months. The nett result is that companies will not be entitled to keep 
their accounts unadjusted for a period of more than nine or twelve 
months, as the case m 3 .y be, at the date of the meeting. If, for any 
reason, the accounts cannot be brought up to the period fixed by this 
section, the registrar would, in a proper case, extend the time by 
another three months. This section differs from the English section, 
in so far as it does not give any discretion to grant an unlimited 
extension. It limits the power of the registrar to extend the period 
by a period not exceeding three months. As to balance-sheets, see 
notes under section 132. 

This section, for the first time, makes it compulsory for every com- Profit 
pany to have a profit and loss account. As to what the profit and loss ^ccou^ 
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account is to contain, see notes under section 17 under heading: 
“Profit and Loss Account”. 

By sub-section (2), a company is required to have the balance-sheet 
and profit and loss account or the income and expenditure account, as 
the case may be, property audited by the auditor of the company, and 
to have the auditor’s report attached thereto. The auditor’s report is 
not the same thing as the certificate appended to balance-sheets. 
Generally speaking, it is the practice amongst auditors to make their 
reports separately, and to sign their certificate on the balance-sheets, 
mentioning that the certificate is subject to their report. This report 
could not be called for, as a matter of right, by the shareholders, as 
there was no provision in the old Act for placing it before the share¬ 
holders. It is now obligatory, however, for all companies to send a 
copy of this report to every shareholder, and to read the report before 
the company in a general meeting and to keep it open to inspection by 
any member of the company attending the meeting. As to what the 

auditors are to state in their report, see notes under sub-section 2 and 
2(a) of section 145. 

By sub-section (3), every company, other than a private company, 
IS to send a copy of the audited balance-sheet and the profit and loss 
account or the income and expenditure account, as the case may be, 
together with a copy of the auditors’ report, to every member at his 
registered address, at least 14 daj's before the meeting at which it is to 
be laid. The period under the original Act was 7 days, but it has been 
increased to 14 days by the Amending Act of 1936, in order to give 

the shareholders an adequate opportunity for considering the balance 
sheet and profit and loss account. 

Lxery balance-sheet, prepared after the new Act came into force, 
must comply with the provisions of the Act as it now stands. The 
pro\ isions of section 6 of the General Clauses Act would have no opera¬ 
tion, as there is no vested rights with regard to a balance-sheet which 
was or is being interfered with. 


131A. (/) The directors shall make out and attach 

to every balance-sheet a report loith respect to the state of 

Directors’ report. company’s affttirs, the amount, ij 

j . ■ ] j any, which they recommend should 

In’ paid by way of dividend and the amount, if any, whieh 
they propose to carry to the Reserve Fund, General 
Keserve or Reserve Account shown specifically on the 
balance-sheet or to a Reserve Fund, General Reserve or 
Iveserve Account to he shown specificallr in a subsequent 

balance-sheet. 

(.?) report referred to in sub-section (i) may be 
sillied by the chairman of the directors on behalf of the 
directors if authorised in that behalf by the directors. 


directors' report 


Directors 

report. 


\Vhat 
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(5) The provisions of sub-section ( 5 ) of section 130 Sec. 
shall apply to any person being a director who is know¬ 
ingly and wilfully guilty of a default in complying with 
this section. 

Notes of changes. This is a new sectoin inserted bv section 70 of the 
Amending Act of 1936. 

This "inserts the provisions contained in sub-section (2) of Section 123 oi 
the English Act regarding the report by the directors.'■—A'ores on Clauses. 

This is a new section introduced by the Amending Act of 1936. It 

is based on the hnes of sub-section (2) of section 123 of the English 

Act ; and it provides that the directors shall make out and attach to 

every balance-sheet a report with regard to the state of the company’s 

affairs, the amount, if any, which they recommend should be paid by 

way of dividend, and the amount, if any, which they propose to carry to 

the reserve fund, general reserve or reserve account. The report to be 

so made must be signed by the chairman of the directors on behalf 

of the directors, if authorized in that behalf by the directors, and other- 
wise by all the directors. 

As to '^dividend/’ see notes under section 2, under the same head¬ 
ing. As indicated there, the question as to what dividend should be 
declared is a matter entirely for the discretion of the directors. They 
cannot be forced to declare a dividend, nor can they be forced to 
declare a dividend at any particular rate. As the result of the inclusion 
of clause 95 of Table ‘'A** in all articles, subject to the right of the 
shareholders at a general meeting to reduce the same, the dividend to 
be declared as fixed by the directors, is conclusive. 

The directors have a right, under the ordinary law, to declare, 
if they so desire, interim dividends. See In re Jowitt, (1922) 2 Ch. 

442. But before declaration of any dividend, the directors must satisfy 
themselves that there are divisible and distributable profits. See 
Towers v. African Tug Co., (1904) i Ch. 558. As a matter of fact, as 
was observed by Lord Alverstone, C. J., in the case of Lucas v. Fitz¬ 
gerald, 20 T.L.R. 16, the declaration of interim dividend depends more 
or less upon the estimate and opinion to be formed by the directors 
before the balance-sheet is drawn up. 

Ordinarily, in every well-drawn up articles, there is a provision for 
the creation of a reserve fund. The directors are usually empowered, 
before recommending any dividend, to set aside, out of the profits 
of the company, such sums as reserve fund to meet contingencies, or 
for equalising dividend, or for repairs or improvement or maintenance 
of any property of the company, or for such other purposes as they, 
in their absolute discretion, think fit. 

Even where the articles, however, do not provide for the retention 
of any part of the profits by way of reserve, the directors may suo motu 
create a reserve fund. Burland v. Earle, (1902) A.C. 83 at 95. 


131 A 


Interim 
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fund. 
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Subject to the control of a general meeting, a reserve fund may be 
invested in such securities as the directors may select. Burland v. Earle, 
(supra). Where, however, the articles expressly declare that the profits 
are to be distributed amongst certain class of shareholders and in certain- 
proportion, and contain no provision for the creation of a reserve fund, 
no part of the profits can be carried to a reserve. See Paterson & Sons 
v. Paterson, (1916) W.N. p, 352. Prima jade it is the duty of the 
directors to fix the amount of the fund to be retained with reference to 
the general interest of all classes of shareholders. They cannot favour 
any one class at the expense of the other. See Henry v. Great Northern 
Rail Co., (1857) I De G. & J. 606. 

Ordinaril3^ where there are provisions in the articles for the creation 
of a reser\'e fund to be applied in a particular way, the company is 
bound to apply it for the such purpose, and no diversion from that 
purpose will be allowed unless the articles are first changed. See In re 
Eastern and Australian Steamship Co. Ld., 68 L.T. 321. An alteration 
of the articles of association to change the purpose for which a reserve 
fund is to be applied is not beyond the competence of the company. 
See Walker v. London Tramvoays Co., 12 Ch, D. 705. 

The provisions of this section apply to all companies, whether they 
are private or public. 


132. (j) The balance-sheet shall contain a summary 

of the property and assets and of the capital and liabilities 

Contents of balance- of the company giving such parti- 

culars as will disclose the general 
nature of those liabilities and assets and how the value of 
the fixed assets has been arrived at. 

( 2 ) The balance-sheet shall be in the form marked F 

in the Third Schedule or as near thereto as circumstances 
admit. 

(i) The profit and loss account shall include parti¬ 
culars showing the total of the amount paid whether as 
fees, percentages or othenoise to the managing agent, if 
any, and the directors respectively as remuneration for 
their services and, where a special resolution passed by 
the members of the company so requires, to the manager, 
and the total of the amount loritten off for depreciation. If 
any director of the company is by virtue of the nomina¬ 
tion, lohether direct or indirect, of the company, a director 
of any other company, any remuneration or oiiier emolu¬ 
ments received by him for his own use, whether as a 
director of, or otherwise in connection imth the manage¬ 
ment of. that other company, shall be shoivn in a note at 
the foot of the account or in a statement attached thereto. 
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Notes of changes. The suh-scction (j) has been added bv section 71 of the Sec 

The amendment "introduces a provision requiring disclosure in the profit 

and loss account now made compulsory in clause 5 ,, of certain information of 

importance to shareholders.’•—Notes o» C/o»ses. The clau.se herein men- 
tinned refers to section iji. 

u that it is unnecessary that the profit and loss account 

should disclose the remuneration of a manager who is not a managing agent. 

but think that the shareholders should have power bv passing a special 
resolution to require this information to be included in the profit and loss 
account. —Report of the Select C offifnitiee. 


132 


This section deals with balance-sheets and profit and loss accounts. 
It must be read along with section 132A, which provides for the dis¬ 
closures to be made in the balance-sheet of a company which happens 
to be a holding company as defined in the Act. 

The purpose of a balance-sheet, as was observed by Buckley, J., 
in the case of Newton v. Birmingham Small Arms Co., (1906) 2 Ch. 
378 at p. 387, is primarily to show the financial position of the company. 
It is the duty of the directors to see that the balance-sheet and the profit 
and loss account truly and correctly disclose the correct financial position 
of the company. See also Young v. Brownlee & Co., (1911) S.C. 677, 
and the observations of Edge, C. J., in Queen Empress v. Moss, 16 All! 
106. 


The object 
of a balance 
sheet is 
primarily 
to show 
the 

financial 
position 
of the 
Company, 


A balance-sheet need not be, and in fact it must not be, a mere 
inventory. It is supposed to be a pictorial representation of the trading 
position of the company, easily appreciated—not by ignorant people 
but—by persons who are reasonably able to understand commercial ex¬ 
pressions and commercial conditions. Superintendent & Legal Remem¬ 
brancer V. Akhil Bondhti, A.I.R. (1936) Cal. 683. 

Every balance-sheet must contain a summary of the authorised and 
issued share capital of the company, its liabilities and assets, and such 
particulars as are necessary to disclose the general nature of the liabili¬ 
ties and assets of the company, and how the value of the fixed assets 
has been arrived at. 

The balance-sheet must compl}^ so far as possible, with the form 
given in the Act as form F, and must give the particulars which the 
said form requires unless, for some satisfactory reasons, it is shown that 
it is not possible to comply with all the particulars. 

If there is a subsidiary company, then, besides the particulars When there 
provided in sub-section (i), the balance-sheet must contain, as an sidta^^ 
annexure, the last audited balance-sheet, profit and loss account and company, 
auditors' report of the subsidiary company or companies, and a state¬ 
ment signed by the persons signing the balance-sheet of the holding 
company as to how the profit and loss of the subsidiary company or 
companies have been dealt with, and in particular, informations as to 
how and to what extent provision has been made for the loss of the 
subsidiary companies in the account of that company, or of the holding 

46 
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Sec. 132 


Subsidiary 

company. 


Profit 
and loss 
account. 


company, or of both, and how the loss of a subsidiary company has 
been taken into account by the directors of the holding company in 
arri\'ing at the profit and loss of the company as disclosed in its assets. 
These details have to be given even if it would put onerous burdens 
upon the company. Galloway v. Schill, Seebohm Co., (1912) 2 K.B. 

354- 

As regards subsidiary companies, there is a material difference 
between the English Act and the Indian Act. Under the English Act 
sec. 126, which deals with subsidiary companies, shows that it is not 
necessary to annex to the balance-sheet of the holding company, 
balance-sheet of the subsidiary company, and that all that is necessary 
is that certain particulars (as given in sec. 126) should be appended. 
The Indian Act has gone on much further, and imposes upon the 
holding company the obligation to publish, along with its own balance- 
sheet, the last audited balance-sheet and profit and loss account of the 
subsidiary company' or companies. 

From No. F has been completely redrafted by the Amending Act 
of 1936, and it now requires every company to incorporate and disclose 
in the balance-sheet much more details than used to be done under the 
old form F. 

As to profit and loss account, see notes under clause 107 in sec. 17. 
Apart from the particulars indicated in clause 107 of Table A, under 
sub-section (3) of the present section, certain other specific particulars 
must be included and gi\’en in the profit and loss account. The 
particulars which are thus required to be given are:_ 

ia) Particulars sliowing tlie total of the amounts paid away as 
fi.xed percentages or otherwise to the managing agents, if any, and the 
directors respecti\'ely. 

(^) The same particulars about managers, if members of the com- 
l^any b^’ a special resolution require them to be given. 

(c) Total amount written off for depreciations. 

I he sub-section also provides that the remunerations or other 
emoluments rccei\’ed by a director for his own use, whether as a 
director of, (.r otherwise' in connection with the management of, any 
other company to which he may be nominated as a director by the 
tompany, are to be shown in the form of a note at the foot of the 
account or in the shape of a statement attached thereto. 


; 


i.32A. (r) Wlu’rc a company, in this Act referred 

to as the holdnif; coinpany, holds shares, either directly 

Balance-shoot to in- 
chido particulars as to 
subsidiary companies. 


or throupji a nominee, in a sub¬ 
sidiary company or in tie’o or more 
subsidiary companies, there shall be 
annexed to the balance-sheet of the holding company the 
last audited balance-sheet, profit and loss account and 
auditors’ report of the subsidiary company or companies. 



PAKTICULARS AS TO SUBSIDIARY COMPANIES 



aJtd a statement signed by the persons bv whom, in 
p rsuance of section 133, the balance-sheet of the holdinn 

how the profits and losses of 
the subsidiary company, or, where there are two or more 

subsidiary companies, the aggregate profits and losses of 

those companies, have been dealt loith in or for the Pur¬ 
poses of the accounts of the holding company, and in 
particular how and to what extent — 

{a) provision has been made for the losses of a 

subsidiary company either in the accounts 

of that company or of the holding company 
or of both, and ^ 

(b) losses of subsidiary company have been 

taken into account by the directors of the 

holding company in arriving at the profits 

and losses of the company as disclosed in its 
accounts : 

Provided that it shall not be necessary to specify in 
any such statement the actual amount of the profits or 
losses of any subsidiary company or the actual amount of 

any part of any such profits or losses which has been dealt 
with in any particular manner ; 


Provided further that for the purposes of this section 
an investment company, that is to say, a company whose 
principal business is the acquisition and holding of shares, 
stocks, debentures or other securities, shall not be deemed 
to be a holding company by reason only that part of its 
assets consists in yi per cent, or more of the shares of 
another company. 

.(^) Ihe case of a subsidiary company, the 

auditors’ report on the balance-sheet of the company 
does not state without qualification that the auditors have 
obtained all the information and explanations they have 
required and that the balance-sheet is properly drawn up 
so as to exhibit a true and correct view of the state of the 
company’s affairs according to the best of their informa¬ 
tion and the explanations given to them and as shown by 
the books of the company, the statement, which is to be 
annexed as aforesaid to the balance-sheet of the holding 
corripany, shall contain particulars of the manner in 
which the report is qualified. 

(3) For the purposes of this section the profits or 
losses of a subsidiary company mean the profits or losses 
shown in any accounts of the subsidiary company made 
^P to a date within the period to which the accounts of 


Sec. 132A 
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132 A holding company relate, or, if there are no such 
accounts of the subsidiary company available at the time 
when the accounts of the holding company are made up, 
the profits or losses shown in the last previous accounts 
of the subsidiary company which became available 
within that period. 

{4.) If for any reason the directors of the holding 
company are unable to obtain such information as is 
necessary for the preparation of the statement aforesaid, 
the directors who sign the balance-sheet shall so report 
in ivriting and their report shall be annexed to the 
balance-sheet in lieu of the statement. 

(5) The holding company may by a resolution 
authorise representatives named in the resolution to 
inspect the books of account kept in accordance with 
section ijo by any subsidiary company, and on such 
resolution being passed those books of account shall be 
open to inspection by those representatives at any time 
during business hours. 

(6) The rights conferred by section 138 upon mem¬ 
bers of a company may be exercised in respect of any 
subsidiary company by members of the holding company 
as if they were members of that subsidiary company. 


Notes of changes. This is a new section added by section 72 of the Amend¬ 
ing Act of 

As originally drafted this “a<lopted the provisions of section 126 of tlie 
ICnglish Art.”— Notes on Clauses. Hut it was considerably modified by the 
Sel( ( < ('oininittce. ‘We consitler that the balance-sheet, and profit and loss 
account of siihsidiary companies and the auditors’ report should be circulated 
along with the accounts of the holding company. We also consider that mem¬ 
bers of tlu‘ holding company should be empowered to inspect the accounts of 
subsidiary companies, and shoulil have rights in respect of them to demand 
investigation. We ha\'e matle provisions to this effect in this clause. We also 
consider that when tlu‘ holding company is a public company subsidiary 
companies even if private companies should not enjoy exemptions from the 
provision of sections S3A. 8bl). 87C. 87O. 91H, 91D. I^4 (1) and 14:1 (5) (iu)* 
W(“ ha\-e provi<led accordingly by ameiulments dealing with these provisions,**— 
Ixepoit (*/ the Sele< t ('oni}nitit’e. 


Authentication of 

% 

balance-sheet and pro¬ 
fit and loss account or 
income and expenditure 
account. 


133 . (/) Save as provided by 

sub-section (3) the balance-sheet and 
profit and loss account or income and 
expenditure account shall— 

(/) in the case of a banking company, be signed 

the manager or managing agent (if any) 
and, where there are more than three 
directors of the company, by at least three 


authentication of balance-sheet 


365 

of these directors and, where there are not ^ Sec. 133 

more than three directors, all the 

directors; 

(n) in the case of any other company, be signed 

hy two directors or, when there are less 
than two directors, b\' the sole director 
and by the manager or managing agent 
(if any) of the company. 

(2) When the total number of directors of the com¬ 
pany for the time being in British India is less than the 
number of directors whose signatures are required b}- 
sub-section (/). then the balance-sheet and profit and loss 
account or income and expenditure account shall be 
signed by all the directors for the time being in British 
India, or, if there is only one director for the time being 
in British India, by such director, but in such a case there 
shall be subjoined to the balance-sheet and profit and loss 
account or income and expenditure account a statement 
signed by such directors or director explaining the reason 
for non-compliance with the provisions of sub-section (j). 

(3) If any default is made in laying before the 
company or in issuing a balance-sheet and profit and loss 
account or income and expenditure account as required 
by section 131 or if any balance-sheet and profit and loss 
account or income and expenditure account is issued, 
circulated or published which does not comply with the 
requirements laid down by and under section 131, section 
132, section 132A and this section, the company and 
every officer of the company who is knowingly and 
wilfully a party to the default shall be punishable with 
a fine which may extend to five hundred rupees. 

Notes of changes. Re: sub-sections (/) and (2). The words in italics in 
sub-sections (i) and (2) have been inserted by section 73 (a) and (h) of the 
Amending Act of 1936. 

Re: sub-section (3). It has been substituted for the following sub-section 
by section 73 (c) of the Amending Act of 1936: — 

[(3) If any copy of a balance sheet which has not been signed as required 
by this section is issued, circulated or published, the company and every officer 
of the company who is knowingly a party to the default shall lie punishable 
with fine which may extend to five hundred rupees.] 

The amendment “applies the penalty provided b3^ sub-section (4) of section 
131 of the existing Act to defaults under that section and sections 132 and 
132A.''— Notes on Clauses. 

“The change made corrects an error in the drafting by which failure to 
issue a balance sheet was inadvertently left unprovided for."— Report of the 
Select Committee. 
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Ponaltios 
for non- 
cf)mpliaiu'o 
willi 

provisions 
of sections 
iji. 1.^^- 

I aiicl 

133- 


1m I-'.r (>r 

fraudulent 

halance- 

vllC’Cts. 


This section deals with the signing of balance-sheets and profit 
and loss accounts, and provides that, in the case of ordinary companies, 
they should be signed by two directors, or where there are less than 
two directors, by the sole director as also by the manager or managing 
agent of the company ; and that in the case of a banking company, 
they should be signed by the manager or managing agent and, where 
there are more than three directors, by at least three, and where there 
are not more than three directors, by all the directors. If, by reason of 
any circumstances, the total number of directors present in British India, 
at the time wlien the signature of the directors is required, is less than 
the number required by sub-section (i), the balance-sheet and the 
profit and loss account or the income and expenditure account, as the 
case may be, must be signed by all the directors for the time being 
in British India. If at the time there is only one director present in 
British India, then the balance sheet and the profit and loss account 
or the income and expenditure account, as the case may be, are to 
be signed by such director alone. In every case, a statement has to 
be ajjpended, signed by the director or directors signing the same, 
explaining the reasons as to why the documents could not be signed 
l)y the requisite number of directors. 

Sub-section (3) has been newly introduced by the Amending Act 
of 1936, and it is comprehensive in providing for the penalty to be 
imposed in case of defaults in complying with the provisions of the 
Act regarding the issue and circulation of balance-sheets. 

If any default is made in laying before the company or in issuing 
a balance-sheet and profit and loss account or income and expenditure 
account as required by section 131, or if any balance-sheet and profit 
and loss account or income and expenditure account is issued, circulated 
or j)ublished, which does not comply with the requirements laid down 
by and under secs. 131, 132, 132A and this section, the company and 
e\ ery officer of the company who is knowingly and wilfully a parly 
to the delault is to be punished with a heavy fine. So far as the 
company is concerned, it becomes liable, as soon as there is a default, 
irres|)ecti\-e of whether such default was due to causes beyond its 
control (c.g.), b\’ reason of detention of books in court ; whereas 
in ('ase of tlu' officers it has to be shown that they have knowingly 
and \sillully caused such default. Ajii Kumar v. The Emperor, 37 
(WV.N. ii5<) : and Debendra v. Registrar, 22 C.W.N. 96. 

I his does not. lK)wever, affect the liabilit}^ of the directors and other 
officers responsible for a balance-sheet which is false or fraudulent or 
contains inlormation which are inaccurate and misleading, to be prose- 
t uted criminally under tlie pro\ isions of sec. 282 of the Indian Com¬ 
panies Act, at the instance of any shareholder. 

% 

In b'ngland, sections 82 to 84 of the Larceny Act of 1861 deal 
willi the matter. In India, tliere is section 282 of the Act, and the 
inatlt r must he dealt witli under the provisions of the said section. 


MLING OF BALANCE-SHEET 


367 


It lb doubtful if they are liable to be proceeded with under the Indian Sec 
Penal Code except for cheating ; see the obser\ ations of Edge G T in 

Queen V. Moss. 16 AW. 106. 

Under the provisions of sections 82 to 84 of the Larceny Act all 
hat IS nec^sary to be shown for the conviction of a manager, director 
or other officer under the Larceny Act, is that there is an intention 
o deceive, and that the statement must be either false in material 
particulars or misleading as to gi^■e a false impression even if there is 

In a recent Calcutta case— Superintendent and Legal Remembr- 

V. Akhil Bondhu Guha. A.I.R (1936) Cal. 680. the Calcutta 
High Court held that the same principles would be applicable to pro- 

ceedings taken under sec. 282. Apart from these, the directors would 
possibly be liable to be indicted under common law for conspiracy. 
Burnes v. Pennell, 2 H.L.C. 497 ; and R v. Esdaile, i Eos. & Fin. 213. 

134. (/) After the balance-sheet and profit and loss 

account have been laid before the company at the general 

Copy of balance-sheet HieCting, 3 . COpV' Of the bcildHCeshcet 

signed by the manager or secretary of 
the company shall be filed with the 
registrar at the same time as the copy of the annual list 

of members and summary prepared in accordance with 
the recpiirements of section 32. 

(2) If the general meeting before which a balance- 
sheet is laid does not adopt the balance-sheet, a state¬ 
ment of that fact and of the reasons therefor shall be 
annexed to the balance-sheet and to the copy thereof 
required to be filed with the registrar. 

(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with 
the requirements of this section, the company and every 
officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like 
penalty as is provided by section 32 for a default in com- 
plying with the provisions of that section. 

Notes of changes. The words ia italics have been substituted for the 
words "after the balance-sheet has" and "thereof," respectively, by section 
of the Amending Act of I9j6. ^ 

This section provides for the filing of copies of the balance-sheet 
by public companies after they have been laid before the company 


133 
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at the general meeting. The copies to be filed must be signed by the 
manager or secretary and have to be filed at the ^ame time as 
copy of the annual list of members and summary- prepared in accord 

ance with the requirements of section 32. 

This section leaves a lacuna, viz., as to whether a copy o 
profit amHoss account has to be filed with the registrar or not^ 
The intention of the legislature was clearly to provide for “pies o 

pr„«, and lo.s acconn.a ,o be ao filcd-bn, by 

similar reasons, the words "copy of profit and loss account do 

appear in sub-section (i), with the result that under 

stands it need not be filed. As to the time within which it is to be filed 
the Act does not say what is to happen if the annual list has not 

been prepared in time for any reason. . , ■ j k frart. 

Where a balance-sheet and profit and loss account is lai e 

the members of the company, there are two courses ^ “e 

members. They can cither adopt the balance-sheet or refuse to adop 
it. I-Aen if they do not adopt it, a copy of the balance-sheet has to 
be signed and sent on to the registrar. A statement that t u 
meeting does not adopt the balance-sheet, and the reasons if anj. 
which may be given shall be annexed to the balance-sheet. a c^Py 
of the statement is to be filed with the registrar along with the cop> of 

the balance-sheet. , 

Ry sub-section (4). a penalty is imposed on every officer of th 

company who knowingly and wilfulU’ authorises or permits the default. 

135. Save as otherwise provided in this Act. any 

member of a compaiiN’ shall be entitled to be fnrmshea 

with copies of the balance-sheet 

(Did the profit (Did loss account or 

the income and expenditure account 

and the auditor’s report at a charge 

annas for every hundred words or 


Right of member of 
company to copies of 
the balance-sheet, and 
the auditor’s report. 


not exceeding six 
fractional part thereof. 

Notes of ch.ingcs. Tlie wonis in italies liavr l.eeii ad.loit I'V >eetion 75 of the 
Ainc'iuUng Act of 

Statement to he published by Banking and certain 

other Companies. 

136. (j) EveiA- company being a limited banking 

comj^any or an insurance company or a deposit, pro- 
^ , vident or benel'it societ\' shall, before 

publish statement in it conimcnccs busuiess, and also on 

the first Monda>- in February and the 
first Monda\- in August in ever\’ \'ear during which it 
carries on business, make a statement in the form marked 
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G in the Third Schedule, or as near thereto as circum- 
stances will admit. 

(2) A copy of the statement together with a copy of 
the last audited balance-sheet laid before the members of 
the company shall be displayed and, until the display of 
the next following statement, kept displayed in a con¬ 
spicuous place in the registered office of the company, 
and in every branch office or place where the business of 
the company is carried on. 

(5) Every member and every creditor of the com¬ 
pany shall be entitled to a copy of the statement on 
payment of a sum not exceeding eight annas. 

(4) If a company makes default in complying with 
the requirements of this section, it shall be liable to a fine 
not exceeding fifty rupees for ever\^ day during which the 
default continues; and every officer of the company who 
knowingly and wilfully authorises or permits the defaults 
shall be liable to the like penalty. 

(5) This section shall not apply to a life assurance 
company or provident insurance society to which the 
provisions of the Indian Life Assurance Companies Act, 
1912, or of the Provident Insurance Societies Act, 1912, 
as the case may be, as to the annual statements to be made 
by such company or society, apply with or without modi¬ 
fications, if the company or society complies with those 
provisions. 

Notes of changes. The words in italics in sub-section (2) have been inserted 
by section 76 of the Amending Act of 1936. 

The liability imposed upon a banking company to publish a state¬ 
ment within the time mentioned in this section is absolute. This liability 
cannot be evaded on any ground, such as a change in the financial year. 
Any default is prima facie punishable under sub-section (4). In re 
Shamdasani, 48 Bom. 305. 


Investigation by the Registrar, 

^ 137 . (7) Where the registrar, on perusal of any 

document which a company is required to submit to 

. him under the provisions of this 

.iX' S Act, is of opinion that any infer- 

explanation. mation Or explanation is neces¬ 

sary in order that such document 
may afford full particulars of the matter to which it 

purports to relate, he may, by a written order, call on 
47 
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Sec. .137 the company submitting the document 

writing such information or explanation within such 

time as he may specify in his order. 

f^) On the receipt of an order under sub-section 
(j) it shall be the duty of all persons who are or have 
been officers of the company to furnish such informa¬ 
tion or explanation to the best of their power. 

(?) If any such person refuses or neglects to 
furnish any such information or explanation, he shal 
be liable to a fine not exceeding fifty rupees m respect 
of each offence, and the Court may on the application of 
the registrar and upon notice to the company make an 
order on the company for production of such documents 
as in its opinion may reasonably he required by the re¬ 
gistrar for his investigation and allow the registrar 
inspection thereof on such terms and conditions as it 

thinks fit. 

{£) On receipt of such information or explana¬ 
tion the registrar may annex the sam.e to the ori^n^ 
document submitted to him; and any additional^ docu 
ment so annexed by the registrar shall be subject 
the like provisions as to inspection and the taking o 
copies as the original document is subject. 

(?) If such information or explanation is not fur¬ 
nished within the specified time, or if after perusal of 
such information or explanation the registrar is ot 
opinion that the document in question discloses an un¬ 
satisfactory state of affairs, or that it does not disclose 
a full and fair statement of the matters to which it pur¬ 
ports to relate, the registrar shall report in writing the 
circumstances of the case to the Local Government. 

(6) If it is represented to the registrar in materials 
placed before him by any contributory or creditor that 
the business of a company is carried on m fraua of its 
creditors or in fraud of persons dealing with the com- 
panv or for a fraudulent purpose, he may after giving 
the 'company an opportunity of being heard by written 
order call on the company for information or explana- 
tion on matters specified in the order xmtlun such tvme 
as he may specify in the order and-the provisions of 
subsections (2), (5) and (5) of this section shall apply 
to such order. If upon investigation the registrcir 
satisfied that any representation on lohich he has taken 
action under this sub-section is frivolous or x^exatious. 
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he shall disclose the identity of the informant to the 
company. 

(7) The provisions of this section shall apply 
mutatis mutandis to documents vvhich a liquidator is re¬ 
quired to file under this Act. 

Notes of changes. Re : sub-section (5). The words in italics have been 
added by section 77 {a) o£ the Amending Act of 1936. 

Re : sub-sections (6) and (7). These have been added by section 77 (6) 
of the Amending Act of 193b. 

“The first amendment provides for inter\'ention by the court to secure 
production of documents for the information of the registrar ; the second 
extends the powers of the registrar and makes the section applicable to documents 
required by a liquidator."— Notes on Clauses. 

“We have amended the provisions to bo inserted in section 137, by 
providing that action by the registrar shall be taken only after the company 
has been given an opportunity of explanation, and as a check on frivolous 
charges that the registrar shall disclose the identity of his informant if he finds 
the allegations made to be frivolous or vexatious."— Report of the Select 
Committee. 

This section deals with the powers of the Registrar of Joint Stock 
Companies to call for informations or explanations, 

‘(a) in connection with documents submitted before. him under 
the Act, and 

{b) in connection with complaints or representations made before 
him by a creditor or a contributory about any fraudulent trading. 

In the first case this power to call for explanations and informa¬ 
tions are limited to the case where from the documents submitted to 
him, he is of opinion that any further information or explanation is 
necessary in order that it may afford full particulars. 

‘'Document submitted.” These words mean such documents as are 
required under the provisions of the Act to be filed with the registrar. 
He would appear to be the final arbiter in the matter. It is doubtful 
if the Court would have any jurisdiction to interfere with his order, as 
the sole question is whether he is satisfied or not that the document 
contains all the particulars. In such a case he may by a written order 
call on the company submitting the documents, to furnish such informa¬ 
tion or explanation and within such time as he may specify in his order. 
Once an order is made a duty is cast on all persons who are or have 
been officers of the company to furnish such information or explanation 
to the best of their power. In the case of refusal or neglect to furnish 
any such information every such officer present or past is uitder sub¬ 
section (3) liable to a fine not exceeding Rs. 50/- in respect of each 
offence. 

The words added at the end of sub-section (3) would appear to 
indicate that for the purpose of the investigation the registrar may 
ask for production of documents belonging to the company. 


Sec. 137 


Registrar 

can 

exercise 
powers 
in two 
cases. 


(i) Where 

documents 

submitted 

to him - 

do not 

contain 

full 

particulars. 
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Sec. 137 


Court's 
power to 
direct 
documents 
to be 
produced. 


(ii) Power 
of in¬ 
vestigation 
where 
complaints 

are 

made about 

fraudulent 

trading. 


Before the Amending Act of 1936 there was no provision in the 
Act to compel any officer to give the information or to “mpel 
the production of any document which may be called for. The only 
consequence of non-compliance with the order was 'mpositmn of 
a fine of Rs 50/-. By the amendments made in sub-section (3) by the 
Amending Act of 1936. the Court is given powers on the application 
of the registrar, and on notice to the company, to make orders upon 
the company in case of failure and neglect to comply with the orders 
of the registrar passed under sub-section (i), to produce sue 
documents as in the opinion of the Court may reasonably be required 
by the registrar for his investigation and allow the registrar inspection 

thereof on such terms and conditions as it thinks fit. 

Sub-section (4) deals with cases where the explanation or mfor- 

mation asked for are furnished. If the registrar is satisfied with the 
explanation or information submitted, the matter is finished there. 
All that the registrar does is to annex the explanation given to the 
original document submitted to him. and this is to form part of the 
said document and will be open for inspection by all persons who would 
be entitled to the inspection of the original document. If however 
the information or explanation is not furnished within the time, or if 
after perusal of such information or explanation the registrar is ot 
opinion that the document in question discloses an unsatisfactory state 
of affairs, or that it does not disclose a full and fair statement of t e 
affairs of the company then the registrar is to submit a report to the 
Local Government. As to how the report is to be dealt with and what 

action can be taken on the report, see notes to section 141A. 

The registrar’s power in the second case is given by sub-section 

(6) which is a new provision introduced by the Amending Act of 1936. 
This sub-section gives the registrar powers to take action where repre¬ 
sentations (based upon materials to be placed before him) are made 
by any contributory or creditor, to the following effect: 

(a) that the business of the company is carried on in fraud of its 

creditors, or . • x 1 f 

(b) that the business of the company is carried on m fraud ol 

persons dealing with the company, or 

(c) that the business of the company is carried on for fraudulent 


purpose. 

In any of such cases he may, after giving the company an oppor¬ 
tunity- of being heard, call upon the company for information and 
ixiilanation on matters which he may specify in the order to be made 

by him within such time as he may fix. 

This sub-section safeguards the interest of the company against 

anonymous complaints and casts upon the registrar the duty of exer¬ 
cising a quasi judicial function. Before he makes any order he 
must first be satisfied that there is a prima facie case for investigation 
and then hear any explanation which the company may have to offer. 
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Upon such an order being made the provisions of sub-sections (2), Sec. 137 
(3) and (5) are attracted, and in the result, it becomes the duty of all 
officers past and present to furnish such information and explanation 
as they can to the best of their power, and in case of default they 
become liable to be punished with fines as stated in sub-section (3)- 
The power of the Court to require inspection and production of the 
documents of the company also becomes enforceable. In such a case 
also he has got to make a report and forward it to the Local Govern¬ 
ment. 

The proviso to sub-section (6) is intended to prevent abuses of 
this power of information. In cases where on investigation the 
registrar is satisfied that the complaint is frivolous or vexatious he is 
to disclose the identity of the complainant to the company, so as to 
enable the company to take necessary proceedings for recovery of 

damages against him. 


Inspection and Atidit. 

138 . The Local Government may appoint one 

or more competent inspectors to 
Investigation of affairs investigate the affairs of any com- 

of^^company by inspec- report thereon in 

such manner as the Local Govern¬ 
ment may, direct— 

(i) in the case of a banking company having a 

share capital, on the application of members 
holding not less than one-fifth of the shares 

issued; 

lii) in the case of any other company having a 

share capital, on the application of mem¬ 
bers holding not less than one-tenth of 

the shares issued; 

{in) in the case of a company not having a 

share capital, on the application of not 
less than one-fifth in number of the 
persons on the company s register of 

members; 

{iv) in the case of any company, on a report b}’ 

the registrar under section 137, sub¬ 
section (5). 

This section deals with the powers of the Local Government to Appoint- 
appoint inspectors for investigating into the affairs of a company and ?J,tpec°ors 
making a report thereon. Apart from this right to have an inspector 
appointed through the Local Government, the shareholders have the 
right, if they so like, to appoint an inspector to go into the affairs under 



Sec. 138 


Object of 
enquiry. 
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not a 
judicial 
enquiry. 


What 
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It is a 

private 

enquiry. 


374 


THE COMPANIES ACT, 


section 142 ; and the inspectors u'hether appointed by Local Gov 
ernment or the company have the same powers. The only 
is that in the one case they have to submit the report to Loca 
Government, while in the other case they have to submit the repor 
to such persons as the company in general meeting may direct. 

The object of an enquiry by an inspector appointed under this 
section, as was pointed out by Lord Esher, M.R., m the case /n re 
The Grosvenor & WeU-End Railway Terminus Hotel Co. Ltd., 70 L. . 
^47, is to examine into, and ascertain facts, so as to enable the inspector 
to make a report of his opinion to the Local Government. The enquiry 
held by the inspector is not a judicial enquiry and is not in the 
nature of a judicial determination. The effect of such a report yvas 
thus described in the said case (p. 338)- ‘‘The report will not be evi¬ 
dence in a Court of Justice of the existence of any fact mentioned m 
it ; it binds no one and has no effect upon anyone or any company. 

It is not a judicial enquiry, and even if he should overstep the author¬ 
ity which he has, he would not be liable to a writ of prohibition. 
Lopes, L.J., in the same case observed as folloyys (p. 339):—is to 
be observed that all that the inspector can do is to make a report to 
the Board of Trade. The Board of Trade cannot do anything when 
it has received the report. The report itself is not evidence of 
anything contained in it, and can only be given in evidence as showing 
the opinion of the inspector in relation to any matter contained in it. 

It is clear to my mind that this cannot be said to be a judicial 
proceeding.” Under the Amended Act the Local Government is how¬ 
ever no longer powerless to do anything. In proper cases under the 
provisions of sections 141A and ifab, the Local Government may, upon 
ffccipt of the report, ttikc the following stops. 

(i) After hearing the company, grant sanction to the Registrar 
of Joint Stock Companies to apply for the winding-up 
of the company (section ibO), or 
(ii) In a proper case direct a prosecution under section 141A. 

Although the Act is silent on the point, it would seem that an 
inspection by an inspector under the provisions of this section is to be 
eoiuluctcd in private and not in public. He is not entitled to make 
public the informations received by him. See the observations of Lord 
Maduillian in Hearts of Oak .issurance Co. v. .IfforHey-Geiierii/, (1932) 

A t' 302. at 403. 


139. An application by members of a company 

under section 13 S shall be 
Application for ins- siipportcd by sucli evidencc as the 

lA'ii"" Government may require 

for the purpose of showing that 
Iht' applicants have good reason for. and are not 
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actuated by malicious motives in, requiring the investi- 
gation; and the Local Government may, before 
appointing an inspector, require the applicants to give 
security for payment of the costs of the inquiry. 

140 . (i) It shall be the duty of all persons who 

are or have been officei's of the 
company to produce to the inspec¬ 
tors all books and documents in 
their custod\' or power relating to 


139 


Inspection of books 
and examination of 
officers. 


the company. 

(2) An inspector may examine on oath any such 
person in relation to its business, and may administer 
an oath accordingly. 

(?) If anv person refuses to produce anv book or 
document which under this section it is his duty to 
produce, or to answer anv ouestion relatine- to the 
affair^; of the company, he shall be liable to a fine not 
exceeding fifty rupees in respect of each offence 


This section deals with the n^<hts of an inspector appointed by the 
Local Government under the provisions of section 138, or by the com¬ 
pany under section 142. An inspector so appointed has the power of 
calling upon all persons w'ho have been or are officers of the company 
to produce before him all books and documents in their custody or 
power relating to the company, and if any person refuses to produce 
any books and documents w'hich under this section it is his duty to 
produce, or refuses to answ'er any questions relating to the affairs of the 
company, he is liable to pay a fine of Rs. 50/- in respect of each 
offence. He may also examine upon oath any officer or agent of the 
company in relation to its business and may administer oath before 
doing so. 


Results of exaimna- 
tioti how dealt with. 

forwarded by the 
and another copy 


141 . [t) On the. conclusion of the investigation, 

the inspectors shall report their 
opinion to the Local Government, 
and a copy of the report shall be 
Local Government to the registrar 
to the registered office of the com¬ 
pany, and a further copy shall, at the request of the 
applicants for the investigation, be delivered to them. 
(2) The report shall be written or printed, as the 

Local Government directs. 

(5) All expenses of. and incidental to, the investi¬ 
gation shall be defrayed by the applicants unless the 
Local Government directs the same to be paid by the 
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Sec. 141 


What 
is to t)c 
(tone with 
tin* report. 


t osts 
of investi¬ 
gation. 


company, which the Local Government is hereby 

authorised to do: , • • j v j ^ 

Provided that the expenses of, and incidental to an 

investigation held in pursuance of clause [iv] of sec¬ 
tion 138 shall he paid out of the assets of the company 
and shall he recoverable as an arrear of land-revenue. 

(4) The registrar shall keep the copy of the repeat 
sent to him with the records of the company in his 
custody. 

Notes of changes. Re : sub-section (i). The words in italics have been 

added by section 78 («) of the Amending Act of 1936- 

Re : sub-sectiuu {j). The proviso has been added by section 78 {b) of the 

‘\mcnding Act of 1936- , . , 

It -provides wter alia for charging the expenses of an investigation under¬ 
taken in consequence of a report by the registrar to the company itself."-No/cs 

an Clauses. , , , v i- 

Re : suh-sectuiu {4). It luis lieen added by section 78 (r) of the Amending 

Act of iqjh. 

This section deals with the result of the investigation by the 
inspectors. According to it, the report of the inspector has got 
to be submitted to the Local Government, and copies thereof have 
to be sent to the registrar and to the company. The copy sent to the 
registrar is to be kept by him with the records of the companj' so that 
it may be available to any person searching the records. Where 
inspectors have been appointed at the instance of the members thej 

are also entitled to a copy of the report. 

Before the Amending Act of 1936 was passed there was no provi¬ 
sion as regards the costs of, and incidental to, an investigation held 
under clause (iv) of section 138, pursuant to a report made by the 
registrar. The Amending Act of igdC* has removed this lacuna by 
the proviso to sub-section (3)- The costs of, and incidental to, such an 
investigation are treated as a debt, and are henceforth to be paid out 
of the assets of the company and are recoverable as arrear of land revenue 
by means of certificate proceedings under, the provisions of the Public 
Demands Recoveries Act. If the company goes into liquidation then 
these costs are to be treated as a preferential debt. (I’idc sec. 230). 


141A. 


Institution of prosccii 
tions. 


(r) If froffi any report }}iad€ lotder section 

1 it appears to the Local 
Government that any person has 
been guilty of any offence in rela¬ 
tion to the companv for which he is criminally liable, 
the Local Government shall refer the matter to the 

.Advocate-General or the Public Prosecutor. 

( 2 ) If the officer to ivhom the matter is referred 

considers that the case is one in which a prosecuhon 
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ought to be instituted, he shall cause proceedings to be^ Sec. 
instituted, and it shall be the duty of all officers and 
agents of the company, past and present {other than 
the accused in the proceedings), to give to him all 
assistance in connection with the prosecution which 
they are reasonably able to give. 

(j) For the purposes of sub-section (2), the 
expression “agents” in relation to a company shall be 
deemed to include the bankers and legal advisers of 
the company and any persons employed by the com¬ 
pany as auditors, whether those persons are or are not 
officers of the company. 

(4) Any director, manager or other officer of the 
company convicted as the result of a prosecution 
initiated under this section shall not without the leave 
of the Court be a director of or in any i&ay whether 
directly or indirectly be concerned in or take part in 
■ the management of a company for a period of five years 
from the date of such conviction. 

Notes of changes. This is a new section inserted by section 79 of tlic 
Amending Act of i<)36. 

This “introduces provisions based on section 136 of the English Act."— 
Notes on Clauses. 

Instead of placing it as 138A “we have placed the proposed new section 
after section 141 of the Act. In sub-section (i) of the section we have named 
the Advocate General or the Public Prosecutor as the legal advisers to l>e 
consulted on the question of instituting prosecution ."—Report of the Select 
Committee. 


This section deals with the proceedings subsequent to the making Prosecution 
of the report. Sub-section (i) provides that if it appears to the Local 
Government from the report that any person has been guilty of an made by 
offence in relation to the company for which he is criminally liable, ^^^pcctors. 
the Local Government shall refer the matter to the Advocate-General 
or the Public Prosecutor. The wording of the section leaves no 
discretion to the Local Government. 

By sub-section (2) if the Advocate-General or the Public Prosecu¬ 
tor to whom the matter is referred considers that the case is one in 
which a prosecution ought to be instituted, he is bound to cause pro¬ 
ceedings to be instituted; and it shall be the duty of all persons and 
agents of the company past and present other than the accused to give 
him all assistance in connection with the prosecution. 

A prosecution directed under sub-section (2) shall be taken to be 
a Crown prosecution and the expenses thereof are therefore to be paid 
by the Crown. 

48 
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Sub-scction ( 4 ) disqualifies any director or manager or other officer 
who has been convicted as the result of prosecution instituted under this 
section for taking part directly or indirectly in the management of a 
company for a period of five years from the date of such conviction. 
The object of this sub-section is obviously to keep out undesirable 
persons from associating themselves with the management of a 
company for a reasonable length of time. 

142 . (d A company may by a special resolution 

Power of company to appoint inspcctois to investigate Its 

appoint inspectors. affS-irS- 

( 2 ) Inspectors so appointed shall have the same 
powers and duties as inspectors appointed by the Local 
Government, except that, instead of reporting to the 
Local Government, they shall report m such manner and 
to such persons as the company in general meeting may 

direct. 

(d All persons who are or have been officers of the 
company shall incur the like penalties in case of refusal to 
jiroduce any book or document required to be produced 
to inspectors so appointed, or to answer any question, as 
they would have incurred if the inspectors had been 
appointed by the Local Government. 

Section 138 deals with cases of appointment of inspectors by the 
Local Government, and this section deals with the question of appoint¬ 
ment of inspectors bj’ the company. According to this section a com¬ 
pany may by passing a special resolution appoint inspectors to 

inve.stigate into its own affairs. 

By sub-section (2) the inspectors so appointed have the same 
powers and duties as those appointed by the Local Government in 
accordance with the provisions of section 138. with this difference that 
instead of sending their report to the Local Government they are to 
submit their report to such person as the company in a general meet¬ 
ing may direct. In order to facilitate investigation by an inspector 
appointed b\’ the compan>- all officers of the company are made liable 
to the same penalties in case of refusal as they are liable to under sub¬ 
section (3) of section 140. 


143 . A cop\' of the report of am' inspectors 
appointed under this Act, authenticated by the seal of the 

Report of inspectors compaiiv wliose affaifs they have 

to be evidence. Investigated, shall be admissible in 

an\- legal proceeding as evidence of the opinion of the 
inspectors in relation to any matter contained in the 
report, 
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This section really adopts the opinion of Lopes. L.J., in the case Sec. 143 
of In re The Grosvenor West-End Railway Terminus Hotel Co. Ld., Evidentiary 
79 L.T. 337, quoted above. The report is admissible in legal proceed- 
ings as evidence only as the opinion of the inspector in relation to any 
matters contained therein and for no other purpose. 


144 . (i) No person shall be appointed or act as an 

auditor of any company other than a private company 
^ • ..d an. not beine the subsidiary company of 

po^tmenT*oTauditors. ^ pubUc compuny unless he holds a 
certificate from the Governor-General in Council entitling 

him to act as an auditor of companies . partners 

Provided that a firm whereof all the partoers 
nractising in India hold such certificates may be appointed 
by its firm-name to be auditor of a company, and may act 


in its firm-name. , 

(2) The Governor-General in Council may, by noti¬ 
fication in the Gazette of India and after previous publi¬ 
cation, make rules providing for the grant, renewal or 
cancellation of such certificates and prescribing conditions 
and restrictions for such grant, renewal or cancellation 
Provided that nothing contained m such rules shall 
preclude any person from being granted a certificate 
merely by reason that he does not practise as a public 


accountant. . , . ... , 

{2A) In particular, and without prejudice to the 

generality of the foregoing powers, such rules may- 

fa) provide for the maintenance of a Register ot 

Accountants entitled to apply for such 
certificates;; 

pj-gSQj^it^e the (Qualifications for enrolment on 
the Register and the fees therefor; 

(c) provide for the examination of candidates for 

enrolment, and prescribe the fees to be paid 
by examinees; 

(d) prescribe the circumstances in which the name 

of any person may be removed from or 
restored to the Register; 

{e) provide for the establishment, constitution and 

procedure of an Indian Accountancy Board, 
consisting of persons representing the 
interests principally affected or having 
special knowledge of accountancy in India, 
to advise him op all matters of administra¬ 
tion relating to accountancy, and to assist 
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Sec. 144 him in maintaining the standards of quali- 

- fication and conduct of persons enrolled on 

the Register; and 

(/) provide for the establishment, constitution and 
procedure of local accountancy boards at 
such centres as the Governor-General m 
Council may select, to advise him and the 
Indian Accountancy Board on any matter 
that may be referred to them. 

{2B) The holder of a certificate granted under this 
section shall be entitled to be appointed and act as an 
auditor of companies throughout British India. 

(j) Every company shall at each annual general 
meeting appoint an auditor or auditors to hold office until 
the next annual general meeting. 

(4) If an appointment of an auditor is not made at 
an annual general meeting, the Local Government may, 
on the application of any member of the company, 
appoint an auditor of the company for the current year, 
and fix the remuneration to be paid to him by the com- 
])any for his services. 

(5) The following persons: that is to sa\', 

(t) a director or officer of the company; and 

(ii) a partner of such director or officer; and 

(m) in the case of a company other than a private 

company not being the subsidiary company 
of a public company, any person in the 
employment of such director or officer; and 

(iv) any person indebted to the company; 
shall not be appointed auditors of the company; and if 
any person after being appointed auditor becomes 
indebted to the company his appointment shall thereupon 
be terminated. 

(6) A person, other than a retiring auditor, shall not 
be capable of being appointed auditor at an annual 
general meeting unless notice of an intention to nominate 
that person to the office of auditor has been given by a 
member of the company to the company not less than 
fourteen days before such annual general meeting, and 
the company shall send a copy of any such notice to the 
retiring auditor, and shall give notice thereof to its 
members either by advertisement or in any other mode 
allowcxl b\' the articles not less than seven days before 
the annual general meeting: 
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Provided that, if after notice of the intention to See. 144 
nominate an auditor has been given to the company, an 
annual general meeting is called for a date fourteen days 
or less after the notice has been given, the requirements 
of this section as to time in respect of such a notice shall 
be deemed to have been satisfied, and the notice to be sent 


or given by the company may, instead of being sent or 
given within the time required by this section, be sent or 
given at the same time as the notice of the annual general 


meeting. 

(7) The first auditors of the company may be 
appointed by the directors before the statutory meeting, 
and if so appointed shall hold office until the first annual 
general meeting, unless previously removed by a resolu¬ 
tion of the members of the company in general meeting 
in which case such members at that meeting may appoint 
auditors. 


(S) The directors may fill any casual vacancy in the 
office of auditor, but while any such vacancy continues, 
the surviving or continuing auditor or auditors (if any) 
may act. 

(9) The remuneration of the auditors of a company 
shall be fixed by the company in general meeting, except 
that the remuneration of any auditors appointed before 
the statuter3^ meeting, or to fill any casual vacancy, may 
be fixed bv the directors. 


Notes of changes. Re : subsection (/). The words in italics have been 
inserted by section 8o (a) of the Amending Act of 1936. 

Re : subsection (3). In clause (in) the words in italics have been inserted. 

and clause (iv) has been added, and the words "and if any person. 

terminated" have been added to sub-section (5) by section 80 (b) of the 
Amending Act of 1936. 


This section deals with the question of the qualification and 
appointment of auditors. A person in order to be eligible to act as 
auditor of a public company and a private company which is a subsi¬ 
diary company must hold a certificate granted by the Governor- 
General in Council entitling him to act as an auditor. 

In the case of private companies however any person whether 
qualified or not can act as an auditor. 

Power is given to the Governor-General in Council to prescribe by 
notifications in the Official Gazette rules relating to the granting and 
the cancellation of such certificates. 

The first auditor of a company may be appointed by the directors 
and he will be entitled to hold office until the first annual general meet¬ 
ing. His term of office comes to an end at the first annual general 
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meeting when the auditor to hold office for the next year must be 


appointed. • * i 

Under sub-section (5) the ■ following persons cannot be appointed 

as auditors, viz: — 

{i) A director or officer of the company; 

(u) A partner of such director or officer; 

(ill) In the case of a public company or a private company which 
is subsidiar^^ to such a company, any person in the 
employ of such director or officer; and 
(iv) any person indebted to the company. 

This last mentioned bar was inserted by the Amending Act of 1936, 
and gives legislative recognition to the principle that it is undesirable 
that a person entrusted with the scrutiny of the accounts of a company 

should himself be a debtor to the company. 

The Act does not make any provisions as to what is to happen if 
one partner of a firm of auditors who have been appointed by the 
company to act as auditors becomes a debtor to a company. In such 
a case it would appear that the intention of the legislature is that this 

would be a disqualification to the firm. 

Although an auditor is generally appointed to hold office until the 
next annual general meeting, there is nothing to prevent the company 
from removing him before the end of his term by a resolution 
passed in a general meeting. Where the shareholders purport to 
remove an auditor, the courts will not grant an injunction restraining 
the company from removing him on the ground that it is not the func¬ 
tion of the courts to force on an unwilling company an auditor whom 
the company does not want to retain. See Cuff v. London & County 

Land and Building Co. Ld., (1912) i Ch. 440. 

In the case of a casual vacancy occuring in the office of an auditor 
before tlie annual general meeting by reason of death or retirement or 
other causes, such casual vacancy may be filled up by the directors 
and it is not necessary to go to the shareholders for such purpose. 
Wliere an auditor has to be removed at the general meeting the provi¬ 
sions contained in sub-section ( 0 ) has got to be followed. Under that 
sub-section no person other than a retiring auditor may be appointed 
at an annual general meeting unless a member has given notice to the 
company luU less than 14 days before such annual general meeting of 
his intention to nominate a different auditor. In the event of such a 


notice being received the company must send a copy of the same to 
the shareholders and also to the retiring auditor not less than 7 days 
before the meeting. Where a meeting is called on a date 14 days or 
less after the notice has been received from a member of his intention 
to luuninate a new auditor, notice to the shareholders may be given 
with the notice calling the meeting and no objection can be taken that 
llie general limitation of time regarding notice as previously mentioned 
has not been observed. 
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The remuneration of the auditors of a company is to be fixed by Sec. 144 
the company in a general meeting. The directors have no power to 
fix the remuneration e.xcept in cases where they appoint a person to ProtcciuK; 
fill up a casual vacancy and except in the case of first auditors who may where no 

, ,, , 1 appoint- 

be appointed before the first annual general meeting. 

Where no auditor is appointed at an annual general meeting, the 
Local Government has power under sub-sect'.on ( 4 ) on the application company, 
of any member of a company to appoint an auditor for the current year 
and to fix the remuneration to be paid for his services. of oflice 

If a person after being appointed an auditor becomes indebted to aujftor. 
the company he would automatically vacate his office. 

145 . (/) Every auditor of a company shall have a 

right of access at all times to the books and accounts and 

Powers and duties of vouchcrs of the Company, and shall 
auditors. entitled to require from the 

directors and officers of the company such information 
and explanation as may be necessary for the performance 
of the duties of the auditors. 

(2) The auditors shall make a report to the members 
of the company on the accounts examined by them, and 
on every balance sheet and profit and loss account laid 
before the company in general meeting during their 
tenure of office, and the report shall state: — 

ia) whether or not they have obtained all the 

information and explanations they have 
required; and 

(6) whether or not in their opinion the balance 

sheet and the profit and loss account 
referred to in the report are draivn up in con¬ 
formity with the laiv; and 

(c) whether or not such balance sheet exhibits a 

true and correct view of the state of the 
company’s affairs according to the best of 
their information and the explanations given 
to them, and as shown by the books of the 
company; and 

(d) whether in their opinion books of account have 

been kept by the company as required by 
section 130. 

(2.4) Where any of the matters referred to in clauses 
(«). {b), (c) and {d) of sub-section (2) is answered in the 
negative or with a qualification, the report shall state the 
reason for such ansiver. 
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Sec. 145 . (J) In the case of a banking company, compaig^ 

- has branch banks beyond the limits of India, it shall be 

sufficient if the auditor is allowed access to such copies of 
and extracts from the books and accounts of any such 
branch as have been transmitted to the head office of the 

company in British India. 

(4) The auditors of a company shall be enUiled to 
receive notice of and to attend any genera meeting of 
the companv at xohich any accounts which have been 
examined or reported on by them are to be laid before tne 
company and may make any statement or explanation 

they desire loith respect to the accounts. 

(5) If auditors report is made which does not 
comply with the requirements of this section, every auditor 
who is knoioingly and wilfully a party to the default shall 
be punishable imth fine which may extend to one 

hundred rupees. 


Notes of changes. Tlu* aineiulmont ''supplements the duties of auditors 
and gives them power of atteiuling meetings to explain the accounts. —.Vo/rs 

on Clauses. 

"We have inserted in section 145 a consequential amendment, the 
reference to profit and loss account, which was inailvertently omitted in the 
draft Pill. Other minor changes are intended to clarify the wording of the 
section, hut wo have also added a provision requiring the auditor to ext>l.iui 
the reasons for his opinion where he is unable to re(xirt that the accounts of 
tlie company are in thoroughly satisfactor>- order.'*—/?e/>or/ 0/ the Select 

Coininii tee. 

Hi- : Stih-Si’clwii The wonls in italics have been inserted by sectuni 8i 

(f/) (i) of the Amending Act of 1036. 

Clause (/>) has been substituted for the following clause by stx:tion 81 {a) [u] 
of the Amending Act of iqjh- — 

[Whether, in their opinion, the balance sheet referre<l to in the ri'port 

is drawn up in conformity with the law ; and] 

The wonts in italics in clause (r) have been inserted by section 81 (a) (in) 

<»l th<' Amending Act of 1036. 

( laiise ((/) has been added by section 8x (u) (in) of the Amending Act 
of io 3 f>. 

Ue : snh-section (.*.1). It has been insertixi by section 8i (/>) of the 
Amending Act of 103(1. 

Re : suh-sections (.;) and ( 0 - These have bmi addtnl by section 8i (r) oi 
the Amending Act of 1036. 


This soclioii deals with the powei's and duties of auditors. 

Ihider the Act e\ erv companv must appoint a duly qualified audi- 
(h-mi.d tor to act as its auditor. The auditor has to audit the accounts, the 

oi.sen.i- balance sheet and the profit and loss account, and has to make a report 

I \Ol\S. * ^ ^ 1 ' J 

l(> llu' s]\aiTholclors* In connection with his said duties and in order 
to (.‘liable him to discharge the same, he is entitled to a right of access 
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at all times to the books of account and vouchers of the company. He 
is further entitled to require from the directors of the company any 
information or explanation in connection with the account, which he 
thinks necessary for the performance of his duties. 

Although this right is given to an auditor employed in the usual 
course to audit accounts and make his report, such a right cannot be 
availed of b}^ any auditor who is accused of negl'gence or breach of 
duty, and in such a case the company'' cannot be forced to give the 
auditor access to the books and documents through the intervention of 
the court. Ctijf v. London & County Land and Building Co. Ld., 
(1912) I Ch. ^40. 

An auditor is bound to make all reasonable and proper investiga¬ 
tions of the accounts and stocks, and if as a reasonable and prudent 
man he is of opinion that something is wrong, it is his duty to call the 
attention of the company to the same. In making his investigation an 
auditor is entitled to rely on documents unless he has reasons to believe 
that the servants of the company are dishonest. Per Lopes. L. J., in In 
re Kingston Cotton Mill Co. Ld., (1896) 2 Ch. 279 at p. 289. It is not 
his duty to consider whether the business of the company is prudently 
or imprudently conducted; but he must consider and report to the 
shareholders whether the balance sheet exhibits a correct view of the 
state of the company's affairs and its true financial position on the date. 
For this purpose it is his duty to examine the books. 

The question as to what are the duties of an auditor has been the 
subject-matter of quite a large number of judicial decisions, and some 
of the judgments are regarded as classical expositions of the law on the 
subject. Analysing the said decisions we may summarise their results 
as follows: — 

(i) “It is no part of an auditor's duty to give advice, either to 
directors or shareholders, as to what they ought to do. An auditor has 
nothing to do with the prudence or imprudence of making loans with 
or without security. It is nothing to him whether the business of a 
company is being conducted prudently or imprudently, profitably or 
unprofitably. It is nothing to him whether dividends are properly or 
improperly declared, provided he discharges his own duty to the share¬ 
holders. His business is to ascertain and state the true financial posi- 
t'-on of the company at the lime of the audit, and his duty is confined 
to that. But then comes the question, how is he to ascertain that 
position? The answer is: By examining the books of the company. 
But he does not discharge his duty by doing this without inquiry and 
Without tak'ng any trouble to see that the books themselves shew the 
company's true position. He must take reasonable care to ascertain 
that they do so. Unless he does this his audit would be worse than an 
idle farce. Assuming the books to be so kept as to shew the true posi¬ 
tion of a company, the auditor has to frame a balance sheet shewing 
that position according to the books and to certify that the balance 
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sheet presented is correct in that sense. But his first duty is to examine 

:he broks, not merely for the purpose of 

shew, but also for the purpose of satisfying himself that 

true financial position of the company. This is quhe in accordance 

with the decision of Stirling, J.. in Leeds Estate Bmldwg and Invest- 

ment Co. v. Shepherd. 36 Ch. D. 787. 802. An 

not bound to do more than exercise reasonable care and skill in ma . g 
inquiries and investigations. He is not an insurer; he does not guaran¬ 
tee that the books do correctly shew the true position of the company s 
affairs ; he does not even guarantee that his balance sheet is accurate 
according to the hooks of the company. If he did. he would be res¬ 
ponsible for error on his part, even if he were himself decen^d without 
any want of reasonable care on his part, say. by the fraudulent con¬ 
cealment of a book from him. His obligation is not so onerous as this. 
Such I take to be the duty of the auditor: he must be honest, \.e.. he 
must not certif)- what he does not believe to be true, and he must take 
reasonable care and skill before he believes that what he certifies is 
true. What is reasonable care in any particular case must depend 
upon the circumstances of that case. Where there is nothing to excite 
suspicion very little inquiry will be reasonably suificient, and in prac¬ 
tice I believe business men select a few cases at haphazard, see that 
they are right, and assume that others like them are correct also. 
Where suspicion is aroused more care is obviously necessary' ; but, stdl, 
an auditor is not bound to exercise more than reasonable care and skill, 
even in a case of suspicion, and he is perfectly justified in acting on 
the opinion of an expert where special knowledge is required. Per 
Bindley, L. j., in In re London & General Bank. (No. 2), (1895) 2 Ch. 

at PIT. 682-683. 

(u) ‘‘It is the duty of an auditor to bring to bear on the work he 
has to iierform that skill, care, and caution which a reasonably com- 
jieteiit, careful, and cautious auditor would use. What is reasonable 
■ skill, care, and caution must depend on the particular circumstances of 
each case. An auditor is not bound to be a detective, or, as was said, 
to apnroach his work with suspicion or with a foregone conclusion that 
there is something wrong. He is a watch-dog. but not a bloodhound. 
He is justified in believing tried servants of the company m whom 
eonluleiice is placed by the company. He is entitled to assume that they 
are honest, and to rely upon their representations, provided he takes 
reasonable care. If there is anything calculated to excite suspicion he 
should probe it to the bottom ; but in the absence of anything of that 

kind he is onl\' bound to be reasonably cautious and careful. 

. . It is not the ilut\’ of an auditor to take stock ; he is not a stock 
expert ; there are many matters in respect of which ^le must rely on the 
honesty and accuracy of other's. He docs irot guarairtee the discovery' 
of all fraud." Per Lopes, L. in In re Kingston Cotton Mills, (1896) 

2 ('h. 288, 289. 
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(lii) It is not sufficient for auditors to see “whether there are Sec. 145 
vouchers, apparently formal and regular, justifying each of the items in 
respect of which the authority seeks to get credit upon the accounts put 
before the auditors for audit. I think that is an incomplete and im¬ 
perfect view of the duties of the auditors. I think an auditor is not only 
entitled but justified and bound to go further than that, and by fair His .huy 

^ ’ J ^ IS not rncrulv 

and reasonable examination of the vouchers to see that there are not k 

amongst the payments so made payments which are not authorized by 
the duty of the authority, or contrary to the duty of the 

authority, or in any other way illegal or improper. If he 

discovers that any such improper or illegal payments appear to have 
been made, his duty will certainly be to make it public by report." 

Per Lord Russell. C. J.. Thomas v. Devonport Corporation, {1900) i 

Q.B.D. 16 at 21. 

(rj) An auditor who accepts an office is bound to make himself 
familiar with the obligation imposed upon him by the articles of asso¬ 
ciation and to comply with them. Per Lindley, L. J., in In re 
Kingston Cotton Mills, (1896) 2 Ch. 284. And he cannot plead 
ignorance of the articles and of the duties imposed upon him under the himsen ' 
same in case of non-observance. Apart from the duties cast upon him 
by the articles he is bound to perform the duties imposed upon him .--rticlcs. 
by the Act as well. In re Republic of Bolivia Exploration Syndicate, 

(1914) I Ch. 139. 

{v) It is not enough for the auditors merely to report that the 
balance-iheet does not exhibit a true view of the account. They must 
report generally on the state of the account and it is their duty to call 
attention to that which is wrong. See Newton v. Birmingham Small 
Arms Co., (1906) 2 Ch. 378. The principle of this decision has been j. 
incorporated in section 145 by the Amending Act of 193^ shape of duty to call 

sub-section (2A) under which if any of the matters referred to in sub- 
section (2) is answered in the negative by the auditor, or is answered in \vrong\ 
the affirmative with a qualification, the statute now imposes upon him 
the duty of making a report stating the reason for such answer. 

{vi) The duties cast upon an auditor by the Act include the "making 
of a report to the shareholders on every balance-sheet laid before the 
company in general meeting during the tenure of office, such report to 
state, inter alia, whether in the opinion of the auditor the balance-sheet 
referred to therein is properly drawn up so as to exhibit a true and 
correct view of the company’s affairs as shewn by the books of the 
company. Mere compliance with the letter of these statutorj^ require¬ 
ments involves a comparison of the entries in the books with the figures 
in the balance-sheet, but no one would suggest that the duty of the 
auditor is limited to ascertaining that the entries in the books of the 
company are correctly transcribed or summarized in the balance sheet. 

As has been pointed out by the Court of Appeal, he is bound to inquire, 
and to take trouble to ascertain, whether the books themselves shew the 
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company's true position, and such investigation must of necessity range 
over an area which covers account, vouchers, invoices, and documents 
constituting the materials out of which the entries in the books originate 
Per Eve, J., in Cuff v. London & County Land ayid Building Co. La., 
(1912) I’ch! 440 at p. 444- (The actual decision was upset on appeal, 

but these observations were not dissented from.) 

(vii) Although Lopes. L. J., has said that an auditor is entitled to 

rely upon the information placed before him, yet that does not exempt 

him from the duty of examining matters for himself. The duty of the 

auditor is not confined merely to the books of account and vouchers 

but it is his duty to enquire into their substantial accuracy, and to 

ascertain that the balance sheet has been properly drawn up so as to 

contain a true and correct representation of the state of the company s 

affairs. If on account of the auditor’s negligence any damage results 

to the company from the balance sheet not showing the true position of 

the company, he is pritna facie liable. Leeds Kstates etc. Co. \. 

Shepherd, 36 Ch. D. 787 ; and In re London & General Bank, (1895) 

2 Ch. 166 and 673. And if he pleads any extenuating circumstances the 

onus is on him to show that it was not due to his default. In re 


Republic of Bolivia Exploration Syndicate, (19^4) ^ ^ 39 * 

{viii) The business of a company’s auditor is not merely to ascer¬ 
tain and state the true position of the company at the time of the report. 
Apart from ascertaining and stating the true financial position of thi 
company it is equally his duty to draw the attention of the shareholdens 
to anything which according to him was wrong. Per Farwell, L. J., in 

Rex V. Roberts, (1908) i K.B. 407, at p. 437. 

(ix) In the course of his audit it is the duty of the auditor to see 

for himself that all the securities and properties shown in the books as 
belonging to the company actually exist. In a sense the auditors art 
said to be the agents of the shareholders. See Joseph Spackman v. 

Lcieis II. Evans, L.R. 3 H.L. 171. 

(a) As regards checking the securities, an auditor is not “justified 

in omitting to make personal inspection of securities that are in the 

custody of a person or company with whom it is not proper tliat they 

shoultl be left, whenever such personal inspection is practicable. And 

whenever an auditor discovers that securities of the company are not in 

proper custody, it is his duty to require that the matter be put right at 

onctA or, if his retpiirement be not complied with, to report the fact to 

tlu' shareholders, and this whether he can or cannot make a personal 

insp(Ttion,“ -/^T Romer, J., in In re City Equitable Fire Insurance 

Co., (1925) Ch. 407 at p. 498. 

I'luler the provisions (d sub-section (2) as amended by the Amend¬ 
ing Act of 11)36 the rejiort of the auditors must state four things, 

(/) whetlu r thev have or have not obtained all necessarj’ informations and 
explanations which they require ; (11) whether or not in their opinion the 
balance sheet and the profit and loss account are drawn up in conformity 
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with the law ; (in) whether or not such balance sheet exhibits a true and Sec. 145 
correct view of the state of the company’s affairs according to the best 
of their information and the explanations given to them, and as shown 
by the books of the company ; and (iv) whether in their opinion the 
books of account have been kept by the company as required by 
section 130. These are the things which under the statute an auditor 
must deal with in his report, and consequently any regulation in the 
company’s articles whereby the auditors may be required not to disclose 
any matters which are contained within these four heads will be deemed 
to be illegal and invalid. Newton v. Birmingham Small Arms Co.. 

(1906) 2 Ch. 378. 

The auditor’s duty of making a report to the members is discharged 
by forwarding a report to the secretary or to the directors. It is not 
necessary for the report to be sent to individual members. In re 

Allen, Craig & Co. Ld., (i 934 ) Ch. 483. 

As regards the directors, they are entitled to assume that the audi- Directors 
tors have done their duty, and from that point of view it is not 
incumbent upon them to supervise or test the accuracy of their work, to assume 

See Dovey v. Cory, (1901) A.C. 477. Auditors 

Under the provisions of sub-section (4) which have been introduced have done 

by the Amending Act of 1936, the auditors have the right to receive 
notice of general meetings of the company to be held at which any 
accounts which have been examined or reported on by them are to be 
laid by the company in the same way as members. They are entitled 
to attend any such general meeting and to make any such statement or 
explanation which they desire in respect of the account. It is not how¬ 
ever obligatory on them to attend the meetings, or to make any 
statements. 

The obligations of the auditor must be strictly complied with other- obligations 
wise the procedure of granting certificates would be reduced to a farce. 

Per Walsh, C. J., in In the matter of the Union Bank, Allahabad, Btd., strictly 
47 All. 669, at p. 691. And an auditor who does not comply with the 
requirements of the section knowingly and wilfully is under sub-section 
(5) liable to pay a fine which may extend to Rs. 100. 


146 . (/) Holders of preference shares and deben¬ 

tures of a company shall have the same right to receive 

Ri hts of reference inspect the balance sheets and 

shareholders, etc., as pVoflt and lOSS aCCOttntS of thc COm- 

to receipts and inspec- gpfj the reports of the auditors 

tion of reports, etc. , , • n -l 

and other reports as is possessed by 

the holders of ordinary shares in the company. 

(2) This section shall not apply to a private company 
nor to a companv registered before the commencement of 

this -A,ct * 

Provided that in the case of any public company 
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whether registered before or after the commencement of 
this Act the trustees for holders of debentures shall have 
the right conferred by sub-section {i) on holders of pre¬ 
ference shares and debentures of a company. 

Notes of changes. /?,•: .uU-seclion (,)■ The wonls in it.nlics have been 

inseiteil l.v section («) ol the Ainemling Act of .. o 

Kr : snh-.u rlio>, (->). The proviso in italics lias been .aihleil by section 82 

(h) of t!ic AiiKMidiiig Act of _ 

riiis "f'ivcs the trustees for dehenture-hohlers tlie right to receive and 

iiis|iect tlu- halaiice-slieets and auditors’ reports.”—No/c.'i on Clauses. 

This section gives the holder of preference shares and debentures 
of a company the right to receive and inspect copies of the balance- 
sheet and profit and loss account of the company as well as the 
reports of the auditors and other reports in the same way as holders 
of ordinary shares and debentures in a public company. By the 
luoviso which has been added by the Amending Act of 1936, this 
right to receive and inspect balance-sheet is also given to the trustees 
of debenture-holders of public companies. On the question as to 
whether a right of inspection carries with it the right to take notes, 
llie better view would be to hold (as was done by Lindley, L. J., 
in the case of Mutter v. Eastern & Midlands Rly. Co.. 38 Ch. D. 

р. 92), that the right conferred by the Legislature to inspect would be 

rendered infructuous unless notes arc allowed to be taken. For a 

full discussion, see notes under section 36. 

The decision of the Court of Appeal in the case of In re Balaghai 

Cold Mining Co.. (1901) 2 K.B. 665, cannot be regarded as being of 

universal api>lication, but must be taken to be restricted to the right 

of inspection of register of members only. 

Carrying on bitsincss ic'ith less than the legal minimutn 

of members. 

147. If at any time the number of members of a 
company is reclucccl, in the case of a private company, 

Li..biii,y' for carrying below two, Of ill tlic casc of any other 
on business with fewer ^ omi^anN’, below seven, and it carries 

thnn seven or, in the ^ i- 

с. ise of .T priv.ito com- <111 linsiiicss toi' 111010 tliaii SIX moiitns 
p.iny, two mcmbcr.s. \\ hi!c tlic iniiiiber is SO reduced, every 

ix'ison who is a nii'inbcr of the company during the time 
Ih.Tt it so carries on business after those six months and is 
cognisant of Ihi' fact that it is carrying on business with 
fewer Ilian two members or seven membei's, as the case 
ma>’ be, sliall be se^■erall^• liable tor the payment of the 
whole debts ot the compan\’ contracted during that time, 
and may be sued for the same without joinder in the suit 
of any other member. 



LESS THAN MINIMUM MEMBERS 


391 


Under the provisions of section 3 of the Act in order to form a Sec. 147 
company the minimum number of persons required is 7 in the case 
of a public company, and 2 in the case of a pri\’ate company. 

The object of the Legislature is not to allow a company to carry on 
business for more than six months if the number of members is reduced 
below these minima, viz., in the case of public companies below 7, 
and in the case of pri\-ate companies below 2. When such a 
contingency arises it is open to any of the members or any creditor to 
apply for winding up of the company. {Vide section 162, sub-clause 

iv.) 

If however that is not done, and the business is carried on for 
more than six months from the time when the number is reduced 
below the minimum. e\erv shareholder who with full knowledge ol 
this fact acquiesces in the carrving on of the business, becomes severally 
liable for the payment of all the debts of the company contracted 
during the time, and may be sued on such liability in his own name 
without the other members being joined in such suit. 


Service and Authentication of Docitments. 

148. A document may be served on a company by 

Service of documents leaving it at, oc Sending it by post to, 
on company, tliG rcgistcFCcl oificc of tn6 coiTipany. 

149. A document mav be served on the registrar by 

Service of documents Sending it to him by post, or deliver- 

on registrar* illSf it tO him, OV b\^ ]68.ving it iOT llim 

o ^ 

at his office. . . , 

150. A document or proceeding requiring authen¬ 
tication by a company may be signed by a dilator, 

.... , secretary or other authorised officer 

Authentication of i j. i 

documents. of the comp3n3’^, and need not oe 

under its common seal. 


Tables, Forms and Rules as to prescribed matters. 
151. (i) The forms in the Third Schedule or forms 

Application and alte- 


A & 

ration of tables and 
forms, and power to 
make rules as to pres¬ 
cribed matters 


as near thereto as circumstances 
admit shall be used in all matters to 
which those forms refer. 

max:c:ers>* 

( 2 ) The Governor-General in Council may alter any 
of the tables and forms in the First Schedule so that he 
does not increase the amount of fees payable to the regis 
trar in the said schedule mentioned, and may alter oi 

add to the forms in the Third Schedule. v, n u 

(?) Any such table or form, when altered, shall be 

published in the Gazette of India, and on such publication 
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Sec. 151 shall have effect as if enacted in this Act, but no dera¬ 
tion made by the Governor-Geneial in Council in Table 
A in the First Schedule shall affect any company registered 
before the alteration, or repeal, as respects that company, 
any portion of that table. 

( 4 ) In addition to the powers hereinbefore conferred 
by this section, the Governor-General in Council may 
make rules providing for all or any matters which by this 
Act are to be prescribed by his authority. 

( 5 ) Every such rule sha.ll be published in the Gazette 
of India, and on such publication shall have effect as if 
enacted in this Act. 

This section deals with the forms given in the Schedules to 
the Act. Even in the case of statutory forms, it is not possible for 
every company to comply with them rigidly. By the first sub-section 
the requisite elasticity in the case of forms is provided for. The forms 
need not be adhered to to the letter in all cases. It is necessar)^ that 
the forms should only be followed as closely as the circumstances 
permit in each case. 

Sub-section (2) gives the Governor-General in Council a right (a) 
to alter any of the tables or forms in the First Schedule, subject 
however to this restriction that the amount of fees may not be 
altered, and (b) to add to or alter the forms in the Third Schedule. 
The alterations must be done by a notification in the Gazette of India, 
and on publication the alterations shall have the same effect as if they 
had been enacted in the Act. 

'I'he (iovernor-General in Council is also given powers under this 
section to make rules for all matters in which under the Act he is to 
]>re>cril)e rules. Rules so made must be published in the Gazette of 
India and on |)ublicati<'n have the same effect as if they had been 
enacted in the Act. 


Arbih'diiofi and Copnprowisc, 

1S2. (i) A company may by written agreement 

ixdcr In aibilialion, in accordance with the Indian 
„ f Arbitration Act, 1800 , an existing or 

to r inatttrs to arbt- luturo diffci'encc bctwceii itself aiici 

an\' other company or person. 

(_’) ('omi'anies, parties to the arbitration, may dele* 
io (he nrhitrator power to settle any terms or to 
(It'h'nnine matter eajiable of being lawfully settled or 
(U'lermiiud hy llu' eompanies Ihcmselves, or by their 
(liii'dois or other managing body. 

( 0 I'he ])ro\isious of the Indian Arbitration Act, 
iS()(), oilier than those restricting the application of the 
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Act in respect of the subject-matter of the arbitration, shall 
apply to all arbitrations between companies and persons 
in pursuance of this Act. 

A submission to refer matters to arbitration involves entering into 
an agreement. Consequently in the case of a corporation it will have 
to be looked at and scrutinised from the point of view of its capacity 
to enter into contracts, and an}' restriction which may be found under 
the statute or under the articles of association regarding the power to 
enter into contracts will have to be obser\’ed in the case of submissions. 
Thus for instance if a corporation can only validly contract under 
its common seal, a submission must be under seal in order to be 
binding. As Russel in his treatise on arbitration has observed—"the 
restrictions and requirements in each case will depend upon the nature 
of the corporation and the statute or regulation by which it is 
governed and the particular class of contracts in question." (Relying 
upon Mayor etc. of Ludlow v. Charlton , 6 1 \I. & VV. 815 at 822). 

This being the ordinary law relating to the powers of a corporation, 
it is diflicult to see what sub-section (i) of this section really aims at. 
It is capable of being argued and in fact in some cases it was argued, 
that the effect of this section is to limit the power of companies to 
enter into arbitrations except in accordance with the provisions of the 
Indian Arbitration Act. See for instance, Sundermull Lakhumal v. 
Paris Business Corporation, A.I.R. (i 93 ^) L^^bore 555- The Indian 
Arbitration Act is applicable only to a limited class of arbitrations 
{vide sec, 2), and the effect of adopting such a construction would be 
to curtail the rights of a company to enter into arbitrations. The 
wording of the section does not appear to warrant such a construction 
and the decision in the last named case seems hardly to lay down 
the correct law. The only other meaning which can be ascribed to 
this sub-section is that it means that the restrictions contained in 
section 2 of the Indian Arbitration Act do not apply to the case of 
arbitrations by companies. In other words this section confers on 
companies the power to refer disputes to arbitration by written 
agreements under the provisions of the Indian Arbitration Act 
irrespective of territorial questions, with the consequence that the 
provisions of the Schedule II of the Code of Civil Procedure 
relating to arbitrations without reference to Court, are excluded. 
It is a power specially conferred upon companies by this statute. 
Some assistance is to be had in support of this view by the 
words "in pursuance of this Act" occurring in sub-section (3) of 
this section. This view has been adopted in the following cases: — 
Behari Lai v. Sirsa Trading Co., A.I.R. (i 933 ) Lahore 44 ; Attock 
Oil Co. V. Abdul Majid, A.I.R. ( 1929 ) Lahore 246 ; and Ruplal v. 
Dhansar Coal Co., A.I.R. ( 1933 ) Patna 49. See also the observations 
of Bhide, J., in Balmukund v. Punjab Natio7ial Bank Ld., A.I.R. 
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(1036) Lahore (F.B.) at p. 723- In the last mentioned case the Lahore 
hS, Court expressed the view that the effect of sub-sect.on (i) was not 
to provide an exclusive procedure for companies ; and that this section 
was merely an enabling section which enabled companies to resort to 
the procedure laid down by the Indian Arbitration Act if they so liked. 
It is difficult however to support this view having regard to the wording 

of section 3 of the Indian Arbitration Act. 

The effect of sub-section (3) would seem to show that all the provi¬ 
sions of the Indian Arbitration Act except section (2) will apply to 
arbitration by companies made under the provisions of this section, even 
if it is held outside the local limits of the presidency towns. 


153. {/) Where a compromise or arrangement is 

proposed between a company' and its creditors or an} 

. class of them, or between the com- 

withcr^ditoKpany and its members or any class ot 
members. them, the Court ma}' on the applica¬ 

tion in a summary way of the company or of any creditoi 
or member of the company or, in the case of a compan\ 
being wound up, of the lif|uidator, order a meeting of the 
creditors or class of creditors, or of the membeis of the 
company or class of members, as the case may be, to be 
called, held and conducted in such manner as the Court 

directs. 

( 2 ) If a majorit\’ in number representing three-fourths 
in value of the creditors or class of creditors, or members 
or class of members, as the case may be, present either -in 
person or b\’ prox\’ at the meeting, agree to any com¬ 
promise or arrangement, the compromise or arrangement 
shall, if sanctioned by the Court, be binding on all the 
eic'.litors or the c’ass of creditors, or on all the membei-s 
or class of members, as the case may be, and also on the 
cnm|ian\', or in the case of a company in the couree of 
being wound up. on the liquidator and contributories of 
Ihc companw 

An order made loider sub-section ( 2 ) shall have 
no ejfeet until a eertijied copy of the order has been filed 
"eitli the registrar, and a copy of ei'cry such order shall 
be an)!exed to ei<ery copy of the memorandum of the 
company issued after the order has been made, or in the 
case of a eo)upany not haviny, a memorandum, of every 
eohv so issued oi the instruuient constitutine: or definin!: 
the constitution of the eo))ipanv. 

{4) If a eo}iipa)iy makes default in complying with 
sub-seetion (,’) the conipany and ei'cry officer of the com- 
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pany who is knowingly und wilfully in default shall he Sec. 153 
liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made. 

( 5 ) The Court may, at any time after an application 
has been made to it under this section, stay the commence¬ 
ment or continuation of any suit or proceeding against a 
company on such terms as it thinks fit and proper until 

the application is finally disposed of. 

(6) In this section the expression “company’' means 
any company liable to be wound up under this Act, and 
for the purposes of this section unsecured creditors who 
may have filed suits or obtained decrees shall be deemed 
to be of the same class as other unsecured creditors. 

( 7 ) An appeal shall lie from any order made by the 
Court exercising original jurisdiction under this section to 
the authority authorised to hear appeals from the deci¬ 
sions of the Court. 

Notes of changes* This ''allows stay of suits while a compromise or 
arrangement l)etween a company and its creditors is pending. —Nott^s (>>t 
Clauses. 

"We have incorporated in section 153 the provisions of sub-sections (3) 
and (4) of section 153 of the English Act. We have added a new provision 
aimed at simplifying the determination of the meaning of 'creditors of the 
same class* in view of the judicial uncertainty that has manifested itself on 
this point. We have also specifically provided for appeal from orders made 
under this section."— Report oj the Select Committee. 

Re : subsections (3). U) ond (5). These have been inserted by section S3 -.0 

of the Amending Act of 1936. 

Re : subsection (6). The existing sub-section (3) has been re-numbered as 
sub-section (6), and the words in italics have been added by section 83 sub¬ 
sections {a) and (b), respectively, of the Amending Act of 193b- 

Re : subsection (7). It has been added by section 83 {c) of the Amen<ling 

Act of 1936, 


This section deals with the right of companies to enter into a com¬ 
promise or arrangement, (a) between itself and its creditors or any 
class of them, or (6) between itself and its members or any class 

of them. 

The word “compromise” as used in this section presupposes some 
disputes or differences as to the rights between the respective parties, promise. 
The following observation made by Fry, L. J., in the case of 
Mercantile Investment & Genl. Trust Co. v. International Co. oj 
Mexico, (1893) I Ch. 484(11) at 49 i ‘s instructive, on this point; — 

“In our older legal language the word ‘compromise’ appears to have 
been used, in accordance with its etymology, to express the mutual 
promises of ‘persons at controversy’ to submit to the arbitrament of 
a third person the matters in dispute between the two (see ‘A compro- 


THE COMPANIES ACT, IQ^S 



Sec. 153 


Arrango- 

inont. 


UitTercnce 
l)(t\\ ceil 
"arrango- 
meiit" and 
' 'compro- 
inisc." 


Transac¬ 
tions held 
to he 
arrange- 
inenls. 


mise defined’, 2 West Symboleography, 163). In our present language, 
it undoubtedly embraces an agreement between two or more persons 
for the ascertainment of their rights when there is some question in 
controversy between them or some difficulty in the enforcement to 
the uttermost farthing of the rights of the claimant. In my opinion, 
the word is applicable only where there is some such controversy or 
some such difficulty.’’ According to North, J., a compromise 
means an arrangement between two parties by which they both make 
concessions and give up something. See In te Alabama, New Oeleana 
etc. Rly. Co., (1891) i Ch. 213. 

It is difficult to define exactly what an arrangement means. It 
is a word of wide import, and although at one stage it was held that the 
two words were really synonymous, this view has been discarded, 
i'hus as compared with the word compromise, it is not necessary for 
an arrangement that there should be some dispute or controversy. 
In re Guardian Assurance Co., (1917) i Ch. 431 ; and In re Barclay s 


Bank Ld., (1918) 62 S. J. 752. 

In the case of In re General Motor Cab Co. Ltd., (19^3) ^ 

377, Buckley, J.. in dealing with the words “compromise" and 
“arrangement" said: “Arrangement no doubt is a larger word than 
compromise. The word arrangement I think in that section must 
mean something analogous in some sense to compromise." A similar 
view was taken by North, J., in the case In re Alabama, New 
Orleans etc. Rly. Co., (iSqi) 1 Ch. 213 at 228, where he treated the 
words compromise and arrangement as synonymous. This view 
however was not accepted in the case of In re Guardian Co., 

(1917) I Ch. 43T. and as at present understood it is clear that the 
two words mean entirely different things. 

The following classes of transactions have been treated as arrange¬ 
ments within the meaning of this section: — 

(rt) Issue of* fully paid up shares in a company in satisfaction of 
debentures. Slater v. Darlaston Steel & Iron Co,, (1877) W.N. 139 : 
and /;/ re Empire Mining Co., 44 Ch. D. 402. 

(/>) Scheme iinohing on the part of shareholders in an assurance 
company to contribute a portion of their holding in the company’ for 
transfer to marine insurance with whom the company's business was 
to W' amalgamated. In re Guardian Assurance Co., (1917) I Ch. 431. 

(() Sail' of assets for shares in a new company. In re Sandwell 
Park Colliery Co., (1914) 1 Ch. at p. 589. 

((/) Scheme under which one class of shareholders give up a 
porti(Mi ol their shares tt^ aiu^ther class. In re Welsh Flannel Manfg, 
(o., referri'tl to re Guardian Assurance Co., (supra). 

(c) A scheme between a company in liquidation and its creditors 
l)y whicli debenture-liolders are deprived of a part of their security, 
In re .llabaijia. New (hleans cfe. Rly. Co., (supra) ; and In re Empire 
Mining Co., .p; Ch. D. 402. 
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(/) Reorganisation of capital, involving interference with preferen- Sec. 153 
tial rights. In re Palace Hotel Co., (1912) 2 C.h. ^^38 ; and hi re 
Nordberg Ltd., (1915) 2 Ch. 439. 

The distinction refers to shareholders who have separate and Classes oi 
distinct rights. Thus fully paid up shareholders form a class separate 
from shareholders on whose shares the whole amounts have not been 
called up. In re United Provident Assurance Co. Ltd., (1910) 2 
Ch. 477. 

This word is not defined in the Act. but as Ruckle}^ has pointed < n-ditor. 
out it would include ‘'e\ery person who has a pecuniary claim against 
the company whether actual or contingent.” It is to be construed 
in a very wide sense. See the obser\'ations in Alabama, Hew Orleans 
etc. Rly. Co., (1891) i Ch. 243. 

It is not quite eas}^ to say what this exactly means, 
and obvious distinction is between “secured” and 
creditors”. Apart from that however it would seem that 
creditors having different interests, they will be treated as belonging 
to different classes. Lord Esher, M. R.. pointed out in the case oi 
Sovereign Life Assurance Co. v. Dodd, (1892) 2 Q.B. 573 p. 583, 
that “the word 'class' is ^■ague, and to find out what is meant b\’ 
it we must look at the scope of the section, which is a section enabling 
the Court to order a meeting of a class of creditors to be called. It 
seems plain that we must give such a meaning to the term ‘class’ as 
will prevent the section being so worked as to result in confiscation 
and injustice, and that it must be confined to those persons whose 
rights are not so dissimilar as to make it impossible for them to 
consult together with a view to their common interest.” 

Prior to the Amending Act of 1936, there was a great deal of Controversy 
controversy as to whether judgment creditors belonged to the same engagement 
class as unsecured creditors or whether they formed a different class. 

The following cases held that they belong to two different classes: —judgment 
In re Dewangunj Bank & Industries Ld., 38 C.W.N. 1171 i hi re credUcjrs 
Melanda Loan Office Ld., 39 C.W.N. 690 ; Sushilabala Basil v. sej^'u-ate 
Anjuman Trading & Banking Co. Ltd., A.I.R. (i 935 ) Cal. 398 ; and class. 
Rajshahi Banking Corporation v. Surabala Dabee, 40 C.W.N. 1104- 
While the following cases held that they belonged to one category: — 

In re Jalpaiguri Banking & Trading Co. Ltd., 39 C.W.N. 875 I 3-V\c\ 

Serajgunj Loan Office Ltd. v. Nilkantha Lahiri, 39 C.W.N. 1199. 

Having regard to the fact that delivery of judgment does not 
bestow upon creditors any special rights be3^ond the right to ha\'e 
recourse to the machinery of the Court in recovering the dues, it is 
doubtful whether the}^ can be justifiabl}^ treated as belonging to a 
class separate from the other unsecured creditors. This controversy has 
however now been ended. 

Foreign creditors cannot be treated as belonging to a separate 
class and meetings may be directed to be held by the Court to 
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enable them to have discussions and obtain informations. In re 
English, Scottish & Australian Chartered Bank, (1893) 3 Ch. 385. 

Under this section a compromise or an arrangement before it can 
he binding on either the company or on the creditors or shareholders 
must be sanctioned b}^ the Court. The procedure to be followed in 
these cases is as follows:—First of all an application has to be made 
to the Court for leave to call a meeting or meetings, (a) of the share¬ 
holders or the class of shareholders, where the arrangement is intended 
to be between the company and the shareholders or a class of them, 
or (^) of creditors, where the compromise or arrangement is intended 
to be made between the company and the creditors or any class of 
them. Where there are different classes, separate meetings of each 
class must be held. After the meeting is held, if a majority in 
number representing three-fourths in value of the class of creditors or 
members present either in person or by proxy at the meeting agree to the 
compromise or arrangement, the matter is brought before the Court 
for its sanction. The matter is then dealt with by the Court and if sanc¬ 
tioned, the scheme or compromise becomes binding on the shareholders 


or the class of shareholders, or on the creditors or the class of them, 
with whom such an arrangement or compromise is intended to be 
made. 

The application for the holding of a meeting as contemplated in 
sub-section (i) may be made, either by the company or by any member 
or creditor of the company. Where the company is being wound up, 
the application may be made also by the official liquidator. 

The first application (namely the application for liberty to hold 
a meeting) is usually made ex parte in chambers. The procedure of 
taking out a summons or an originating summons as in England is 
hardly ever resorted to in India. Where the scheme or arrangement 
merely affects the members, an order should be taken to convene 
a meeting of the members or the class of members amongst whom the 
compromise is to be effected, and if there are different classes of 
members with dillerent rights, then different meetings must be 
held. In re United Provident Assurance Co, Ltd., (1910) 

2 Ch. 477. Similarly in the case of creditors, if there are 
different classes of ert'ditors different meetings of each class should 
be held. Sovereign Life Assurance Co. v. Dodd, (1892) 2 Q.B. 573. 
It is usual when directing meetings to be held to make an order for 
gix'ing of notices to the persons intended to be affected, by prepaid 
post and by ach’ertisemenl. 

On the first ap|)lication the order asked for is usually made as a 
matter of course. The meetiugs have to be held in accordance with 
the directions of the Court to be given in the order. The Court may 
and usuall\’ does give directions as to the time and place of the 
meeting and tlie person under whose presidency the meetin 
is to he held. Sometimes the Court gives directions regardin 
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proxies also. In re English, Scottish & Australian Chartered Sec. 153 
Bank, (1893) 3 Ch. 385. In the case of proxies they can be given by 
a member of the class to another member belonging to the same 
class, and not to any one else. In re Central Bahia Ry. Co., 18 T.L.R. 

503 ; and In re Madras Irrigation afid Canal Co., (1881) W.N. 120. 

In the case of creditors it is desirable that all persons claiming to vote 
as creditors should be allowed to come in, leaving the amount for 
which they are to be admitted to be determined by the Court. The 
result of the meeting is generally to be presented to Court in the form 
of a report by the Chairman. 

Before applying for an order for the sanction of the Court, it is 
necessary in the first place to have the scheme or arrangement approved * 

and accepted either .with or without modification by the requisite meut or 

^ ,1 -L r 1 t composition 

majority. In computing the majority, the members ot the class oi must lie 
shareholders or creditors whose meeting is held and who are present 
in person or b3? proxy are to be taken into account. Those who are meeting, 
not present either in person or by proxy must be discarded. See 
In re Bessemer Steel Co., i Ch. D. 251 ; and In re Alabama, New 
Orleans etc. Ry. Co., (1891) i Ch. 213. Votes tendered in proxy 
forms which are irregular must be rejected. In re Magadi Soda Co. 

Ltd., (1925) W.N. 50. 

If the scheme is sanctioned by the requisite majority then a second 
petition is to be presented to the Court for the confirmation of the . 

scheme. The petition must clearly show the compromise or arrange¬ 
ment, must recite the order for the meetings, the result of the meetings 
and the necessities for the compromise or arrangement. All proper 
materials must be before the Court to show that the scheme or arrange¬ 
ment is one which would be accepted by ordinar3^ reasonable and 

prudent men of business. 


Even if the requisite majority ha\’e approved the scheme that 
would not entitle the applicant to obtain an order for compromise as 
a matter of course, tbe Court bas a wide discretion in the matter, consi.leru- 


and may refuse to sanction a scheme notwithstanding the fact that it 

has been agreed to by the statutory majority. In considering the i„ applica- 

scheme, the Court must be guided by the following considerations:— 

(i) It must be satisfied that the scheme is a proper and fair one. 

In re Empire Mining Co., 44 Ch. D. 402. 


(2) That it is made in good faith and is fair and reasonable. In 
re Alabama, New Orleans etc. Ry- Co., (1891) i Ch. 213. 

(3) To examine and see if the majority has been acting bona fide 
and in the interests of the class. In re Wedgwood Coal & Iron Co., 
6 Ch. D. 627, and that the minority has not been over-ridden by the 
majority having interest clashing with that of the minority whom they 
seek to coerce. In re Alabama, New Orleans etc. Ry. Co., (1891) i 
Ch. 213 at 239. 
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(4) That the arrangement does not prejudice creditors whose rights 
would have been preferential if a petition to wind up had been allowed 
to be carried on, e.g., a creditor who would have got leave to issue 

execution. In re Richards Co., ii Ch. D. 67b. 

(5) As to whether it is a scheme which persons acting honestly 

and N'iewing the scheme laid before them in the interest of those whom 
lhe\' represent, take a view which can be reasonably taken by business 
men. See hi re Alabama, Neiv Orleans etc. Ry. Co., (1891) i Ch. 213 
at 24^ : and In re English, Scottish & Australian Chartered Bank, 

(i(S()3) 3 Ch. 385. 

I'he duty of the Court in the matter of schemes and arrangements 
has been thus defined b\' Lindley, L. J., in the case In re Alabama, New 
Orleans etc. Ry. Co., {supra), at pp. 238, 239. where His Lordship 
says as follows: “What the Court has to do is to see. first of all. that 
the pro\'isions of that statute have been complied with ; and, secondly, 
that the majority has been acting bona fide. The Court also has to 
see that the minority is not being over-ridden by a majority having 
interests of its own clashing with those oi the minority whom they seek 
to coerce. Further than that, the Court has to look at the scheme and 
see whether it is one as to which persons acting honestly, and viewing 
the scheme laid before them in the interest of those whom they represent, 
take a view which can be reasonably taken by business men. The 
Court must look at the scheme, and see whether the Act has been 
complied with, whether the majority are acting bona pdc, and whether 
the\' are coercing the minority in order to promote interests adverse to 
tliose of the class whom they purport to represent ; and then sec whether 
Ihe sdieme is a reasonable one or whether there is any reasonable 
objiction to it. or such an objection to it as that any reasonable man 
iniglil s;i\’ tliat be could not approve of it.” In'a later case In rc 
English. Scottish and Australian Bank, (1893) 3 Ch. 385 

.d pp. 408 (). Lindley. L. j.. in referring to the above observations 
mnde b\- liini in the .Mabaina case reaffirmed the said observations and 
furtbi-r added a> follows: “Now. it is quite obvious from the language 
of the A( t and from the nuule in which it has been interpreted, that the 
('ourt does !iot siinjih' register the resolution come to by the creditors 
oi‘ the sharehoKK rs, as the case may be. If the creditors are acting on 
^ufticienl infoiination and with time to consider what they are about, 
and are acting luuu>tly. they are. 1 apprehend, much better judges of 
what is to tlieii commercial advantage than the Court can be. 1 do 
not say it is conclusive, because there might be some blot in a scheme 
which llu y had ])assed that had bet-n unobserved and which was pointed 
out later.” 

“While, theretore. I pn>test that we are not to register their 
t'ci^ions. but to st'e that they liave been proiHTly convened and have 
Ki ll properly consulted, and have considered the matter from a proper 
>oinl ol \ \r\\, that is. with a view to the interests of the class to which 
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they belong and are empowered to bind, the Court ought to be slow Sec. 153 
to differ from them. It should do so without hesitation if there is any¬ 
thing wrong ; but it ought not to do so, in my judgment, unless some¬ 
thing is brought to the attention of the Court to shew that there has 
been some material oversight or miscarriage." 

Again on the analogy of the decision in the case of Ex parte Straw- 
bridge, 25 Ch. D. 266, the Court would be justified in refusing its 
sanction, if it was satisfied that the object of the compromise is to 
prevent an enquiry into transactions which require investigations. 

As to whether the Court has powers to modify the schemes, the Powers of 
views are not quite easy to reconcile. Thus in the case of Lawrence 
Dawson v. /. Hormasji & Ors., 10 Rangoon 438, at pp. 448-449, 

Page, C. J., observed as follows:—"The liquidators now petition the 
Court to sanction the scheme, with such modifications (if any) as the 
Court may think it right to impose. Now, what is the duty of the Court 
in such circumstances? It is certainly not the function of the Court to 
substitute its own scheme for the scheme presented to it for sanction, 
and if the Court is of opinion that unless some radical amendment is 
effected, or the scheme is fundamentally altered, it ought not to be 
sanctioned and it is the duty of the Court to reject the scheme." 

Acting on this principle the Court in the above case made certain 

alterations and in fact reduced the rate of dividend provided for in the 

scheme. The question however was discussed at a greater length in 

* 

the case of Mihirendra Kishore Dutt v. Brahmanharia Loan Co. Ld., 

61 Cal. 913, at pp. 915, 918, where the Judges of the Calcutta High 
Court dealing with the question of the modification discussed the matter 
at some length and observed as follows:—"This appeal has been 
brought on the basis that it was not competent for the learned Judge, 
of his own motion, to impose any condition of the kind, and that indeed 
it was not competent for him to impose any sort of modification at all. 
*****j»t**j opinion that in the present instance, 

in the absence of assent of any of the parties, especially on the part of 
the creditors who were unrepresented in Court, the learned Judge was 
wrong in giving sanction to the modification shown in the order made 
on the 22nd August, 1933 *’ 

The matter came up incidentally before the Calcutta High Court 
again in the matter of In re Dewangunj Bank & Industries Ld., 38 
C.W.N. 1171, where a person affected by a scheme applied to Court 
for deleting a portion of a sanctioned scheme on the ground that a part 
of the scheme ought not to have been sanctioned. In the said case 
Buckland, A. C. J., held that even in the case of a scheme sanctioned 
by the Court, the Court may make an order modifying the scheme 
sanctioned so as to expunge any offending provision, and the Court 
purported to modify the scheme by expunging a portion thereof. This 
last mentioned case came up for consideration before the Calcutta 
High Court recently in its appellate jurisdiction in the matter 
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of Rajsahi Banking Corporation v. Surabala Debi, 40 C.W.N. 1104. 
Their Lordships there approved of the procedure adopted by Buckland, 

A. C. J., in the case of In re Dewangimj Bank & Industries Ld., 
(supra). In the last mentioned case however the case of Mihirendra 
Kishore Dull v. Brahmanbaria Loan Co., (supra) was not discussed. 
The matter again came up before the Calcutta High Court in the matter 
of Natore Kamala Bank Ld., A.I.R. (i 937 ) ^^ 4 ' before Lort- 

Williams. J.. and the learned Judge, after reviewing all the authorities 
came to the conclusion that there was no power in a Court to modify 
a scheme unless the scheme itself contains provisions giving the Court 
jurisdiction to modify it. It appears to us that the view taken in the 
last mentioned case is the correct view. See also In re Mymensingh 
Loan Office, 41 C.W.N. 599. 

Before the scheme is sanctioned, the Court must also be satisfied 
that notices have been properly served and advertisements have been 
properly inserted. The Court must be further satisfied that the meeting 
was properly convened and that the votes have been properly recorded. 

The scheme or arrangement becomes binding, as soon as the 
necessary^ majority agrees to it, subject to the sanction by the Court. 

If that sanction is refused, the agreement is without effect, otherwise 
it becomes effective from the date the majority agrees to it. Raghuhar 
Dayal v. Bank of Upper India, Ltd., 46 I.A. 135 at p. 139. 

If the Court sanctions it, it becomes binding on all the creditors or . 
the class of creditors, or on the members or the class of members, as 
the case ma>- be, or in the case of a company in the course of being 
wound up, on the liquidators or the contributories of that company, 
whom it is intended to affect, and that too as from the date when the 
ert'ditors agret* to it. Raghubar Dayal v. Bank of Upper India, 
46 I.A. p. 135 ; and Serajgunge Loan Office y. Nilkantha, 39 C.W.N. 
1199. 

Under the pro\isions of the new sub-section (3) an order made 
\inder this section will be effective only when a certified copy of the 
order made under this section is filed with the registrar. A copy of 
such order must also be annexed to ever}' copy of the memorandum 
of the company issued after the order has been made. 

In a recent case which came up before a Divisional Bench of the 
Calcutta High ('ourt, it was held that a decision under section 153 
did not amount to a judgment within the meaning of clause 15 of the 
Letters Patent and that there was consequently no right of appeal. 
This decision of the learned Judges was rather surprising in view of 
the ta('t that in all matters arising under section 153 the right of appeal 
was never questioned either in England or in India. These complica¬ 
tions have howex’er been set at rest by reason of the new sub-section (7) 
which has been added by the Amending Act of 1936. under which a 
statutory right of appeal has been given from any order made by the 
Court exercising original jurisdiction under this section. The remedy 
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of any one who feels aggrieved is to appeal to have it set aside, and Sec. 153 ^. 
so long as the order stands its propriety cannot be challenged, see 
Nicholl V. Eberhardt Co., 61 L.T, 489 ; and In re Midland Coal 
&c. Co., (1895) I Ch. 267. Creditors and contributories who were not 
present at the meeting cannot appeal except with the leave of the Court. 

See In re Securities Insurance Co., (1894) 2 Ch. 410. But leave to 
appeal may be easily obtained from the Court.. If an appeal is not 
preferred, it is not open to a person bound by the scheme to go to 
Court later on, and to ask that it should be set aside, see In re Natore 
Kamala Bank, Ed., {supra). 

Sub-section (5) has been introduced by the Amending Act of Power of 
and gives the Court before whom an application is made under ^9 

^ ^ stay suits 

this section power to stay the commencement or continuation of any and pro- 
suit or proceeding against a company on such terms as it thinks fit 
and proper, until the application is finally disposed of. 

Before this section was introduced it was held that the Court to 
whom an application was made under section 153 was powerless to 
make any such order, when the company was not in liquidation. Booth 
V. Walkden Spinning & Manufacturing Co. Ld., (1909) 2 K.B. 368. 

The absence of the power to grant a stay has in many cases been 



utilised by parties interested in opposing the scheme or arrangement 


proposed by the company, in frustrating the same. This sub-section 
has obviously been introduced to prevent such abuses, and gives the 


Court the power to stay proceedings in proper cases, on such terms as 
it thinks fit. 


153A. (z) Where an application is made to the 

Court under section 154 . for the sanctioning of a com- 


Provisions for facili¬ 
tating arrangements and 
compromises. 


promise or arrangement proposed 
between a company and any such 
persons as are mentioned in that 


section, and it is shown to the Court that the compromise 


or arrangement has been proposed for the purposes of or 
in connection with a scheme for the reconstruction of any 
company or companies or the amalgamation of any two 
or more companies, and that under the scheme the whole 
or any part of the undertaking or the property of any 
company concerned in the scheme {in this section referred 
to as a ‘transferor company’) is to be transferred to another 
company {in this section referred to as ‘the transferee 
company’), the Court may, either by the order sanctioning 
the compromise or arrangement or by any subsequent 
order, make provision for all or any of the following 

ntatters: — 


{a) the transfer to the transferee company of the 

whole or any part of the undertaking and of 
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the property or liabilities of any transferor 
company; 

(b) the allotting or appropriation by the transferee 

company of any shares, debentures, policies, 
or other like interests in that company which 
under the compromise or arrangement are 
to be allotted or appropriated by that 
company to or for any person; 

(c) the continuation by or against the transferee 

company of any legal proceedings pending 
by or against any transferor company; 

(d) the dissolution, without winding up, of any 

transferor company; 

(c) the provision to be made for any persons who, 
within such time and in such manner as the 
Court directs, dissent from the compromise 


or arrangement; 

(/) such incidental, consequential and supplemental 

matters as are necessary to secure that the 
reconstruction or amalgamation shall be 
fully and effectively carried out. 

(2) Where an order under this section Provides for 
the transfer of property or liabilities, that property shall, 
by virtue of the order, be transferred to and vest in, and 
those liabilities shall, by virtue of the order, be transferred 
to and become the liabilities of, the transferee company, 
and in the case of any property, if the order so directs, 
freed from any charge which is by virtue of the com¬ 
promise or arrangement to cease to have effect. 

(3) Where an order is made under this section, every 
company in relation to which the order is made shall cause 
a certified copy thereof to be delivered to the registrar for 
registration laithin fourteen days after the completion of 
the order, and if default is made in complying with this 
sub-sectio)!, the company and every officer of the company 
it'ho is knoic’ingly and wilfully in default shall be liable to 
a fine not exceeding fifty rupees. 

(./) In this section the expression property’ includes 
property, rights and powers of every description, and the 
expression ‘liabilities’ includes duties. 

( 5 ) otwithstanding the provisions of sub-section (4) 
of section 753, the expression ‘company’ in this section 
does not include any company other than a company 
icithin the meaning of this Act. 
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Notes of changes. For notes re: alterations, see notes under sec. 153 B. Sec. 153A 

This section has been introduced by the Amending Act of 193^' 
and is based on the lines of section 154 of the English Act. It has 
been introduced obviously for the purpose of facilitating arrangements 
and compromises, and gives power to the Court before whom an appli¬ 
cation is made, by the order sanctioning a compromise or arrange¬ 
ment which has been proposed for purposes of reconstruction of a 
company or the amalgamation of a company with another, and which 
involves the transfer by one company of the whole or any part of its 
undertaking to another company, to make provision for all or any 
of the matters mentioned in clauses (a) to (/) of this section. 

Sub-section (2) has facilitated the transfer of property and liabilities 
where such transfer forms part of the scheme sanctioned by the Court. 

Where the scheme provides for the transfer of such property and 
liability from one company to another, the transfer takes effect auto¬ 
matically and without any formal deed of transfer being executed for 
the purposes of effecting such a transfer. The order operates to divest 
the property from one company and to vest it in the other. 


153B. (i) Where a scheme or contract involving 

the transfer of shares or any class of shares in a company 

Power to acquire {in tMs sccUon referred to as ‘the 
shares of shareholders transferor company’') to another com- 

oi^cTmrfct^approvedTy pany. whether a company ivithin the 
majority, meaning of this Act or not {in this 

section referred to as the 'transferee companyhas within 
four months after the making of the offer in that behalf 
by the transferee company been approved by the holders 
of not less than three-fourths in value of the shares 
affected, the transferee company may, at any time within 
two months after the expiration of the said four months, 
give notice in the prescribed manner to any dissenting 
shareholder that it desires to acquire his shares, and^here 
such a notice is given the transferee company shall, unless 
on an application made by the dissenting shareholder 
within one month from the date on which the notice was 
given the Court thinks fit to order otherwise, be entitled 
and bound to acquire those shares on the terms on which 
under the scherne or contract the shares of the approving 
shareholders are to be transferred to the transferee 

company : 

Provided that, where any such scheme or contract 
has been so approved at any time before the commence¬ 
ment of the Indian Companies {Amendment) Act, iQjb, 
the Court may by order, on an application made to it by 
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Sec. 153B ijig transferee company, within two months after the com¬ 
mencement of that Act, authorise notice to be given under 
this section at any time within fourteen days after the 
making of the order, and this section shall apply 
accordingly, except that the terms on which the shares of 
the dissenting shareholder are to be acquired shall be such 
terms as the Court may by the order direct instead of the 
terms provided by the scheme or contract. 

( 2 ) Where a notice has been given by the transferee 
company under this section and the Court has not, on an 
application made by the dissenting shareholder, ordered 
to the contrary, the transferee company shall, on the 
expiration of one month from the date on which the notice 
has been given, or, if an application to the Court by the 
dissenting shareholder is then pending, after that applica¬ 
tion has been disposed of, transmit a copy of the notice 
to the transferor company and pay or transfer to ‘the- 
transferor company the amount or other consideration 
representing the price payable by the transferee company 
for the shares which by virtue of this section that company 
is entitled to acquire, and the transferor company shall 
thereupon register the transferee company as the holder 
of those shares. 

(j) Any sums received by the transferor company 

under this section shall be paid into a separate bank 

account, and any such sums and any other consideration 

so received shall be held by that company on trust for the 

several persons entitled to the shares in respect of which 

the saul sunis or other consideration were respectively 
received. 

{.f.) In this section the expression ‘dissenting share¬ 
holder include.^ a shareholder who has not assented to 
the scheme or contraet and any shareholder who has failed 
or refused, to transfer his shares to the transferee company 
in accordance zoith the scheme or contract. 


iNotcs 01 chaiigvs. These new sections 153A ami 153B have been inserted 

i>y section iH.] of ilie Ainetuling Act of 

III tlii so two sections ■seetions i s | ami of the. English .^ct dealing 
v.itli arrnnf;einoiUs ami reconstructions" haso been inserted. 

Ill s ib- (ctien (i) (>( section *5 nV we have extended the time allowed 
lor delivery of a cops ol .111 order made nndet the section to the registrar, and 
li.ive Sid.slileted the d,.,y ot eonipU tion of the order for the dav of the making 
of (he order as that from which the time will run. We have slightiv rela-xetl 
(he slMiigeney of (he rei|uirements of section ,5 ^R.-•_/?,.fcoW 0/ the Select 
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Conversion of private company into public company. 

154. ( 7 ) If a company, being a private company, 

alters its articles in such manner that they no longer in¬ 
clude the provisions which, under the 

Conversion of privats y \ t 

company into public prOVlSlOnS Of CtUUSe {13) OJ SUO- 

company. sectioH (i) of section 2 , are required to 

be included in the articles of a company in order to 
constitute it a private company, the company shall, as on 
the date of the alteration, cease to be a private company 
and shall, within a period of fourteen days after the said 
date, file with the registrar a prospectus or a statement in 
lieu of prospectus in the form and containing the parti¬ 
culars set out in the form marked II in the Second 

Schedule 

(2) If defattU is made in complying with sub-section 
(z) of this section, the company and every officer of the 
company who is knowingly and wilfully in default shall 
he liable to a fine not exceeding five hundred rupees. 

(5) Where the articles of a company include the pro¬ 
visions aforesaid but default is made in complying wi^ 
any of those provisions, the company shall cease to he 
entitled to the privileges and exerriptions conferred on 
private companies under the provisions contained tn this 
Act, and thereupon the provisions of this Act shall apply 
to the company as if it vi^ere not a private company. 

Provided that the Court, on being satisfied that the 
failure to comply with the conditions was accidental or 
due to inadvertence or to some other sufficient cause, or 
that on other grounds it is just and equitable to grant 
relief, may, on the application of the company or any 
other person interested and on such terms and conditions 
as seem to the Court just and expedient, order that the 
company be relieved from such consequences as afore¬ 
said. 


Sec. 154 


Notes of changes. This section has been substituted for the following by 

section 85 of the Amending Act of 1936- • , • 

[154. (j) A private company may, subject to anything contained in its 

memorandum or articles, bv a special resolution and by filing with the registrar 

Conversion of private a copy of such resolution and also such ^ "tateinent 

into public company. in lieu of prospectus as the company, if a public 

company, would have had to file before allotting any of ite shares or 

debentures, together with such a duly verified declaration as the company, 

if a public company, would hai-e had to file before commencing business, turn 

itself into a public company. / y xu 

(2) Upon the filing of the documents mentioned in sub-section (r). the 

registrar shall record the change in his books relating to the company.] 
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The present section has been substituted in terms of section 27 of the 
English Act for the existing section ”.—Notes on Clauses. 

"A separate form has now been included in the Second Schedule for use 
when a private company is converted into a public company. The first change 
made by us inserts a reference to this form. —Report of the Select Committee. 


This section lays down the procedure to be adopted by a private 
company desiring to convert itself into a public company. 

The procedure to be adopted b}’ such a company is as follows; — 
(i) The articles must be altered so as to remove the restriction, (a) 
on the number of members, and (6) against invitation of subscriptions 
from the public. (2) Within a period of 14 days after the date when 
the articles are altered the company must file with the registrar a 
prospectus or a statement in lieu of prospectus. 

In order to provide against defaults being made on the part of 
the company in complying with the provisions above mentioned, sub¬ 
section (3) provides that where the articles have been changed but the 
other provisions have not been complied with, the company shall cease 
to enjoy the privileges and exemptions as a private company and all 
provisions applicable to public companies shall apply to the company. 

In order however to safeguard genuine cases of inadvertence, etc., 
the proviso to sub-section (3) gives the Court power on being satisfied 
that the failure to comply with the conditions was accidental or due to 
inadvertence or to some other sufficient cause, or if on other grounds 
it considers it just and equitable to grant reliefs, to grant relief on the 
application of the company or any person interested therein against 
the consequences of such default. 

As to the meaning of the words “accidental’*, or “due to in- 
ad\Trtence“, or “other sufficient cause”, see notes under section 120. 


PART V. 

Winding up. 

Preliminary, 


155. (j) The winding up of a 

Mode of winding up. company may be either— 

{i) by the Court; or 
(n) voluntary: or 

{in) subject to the supervision of the Court. 

( 2 ) The provisions of this Act with respect to winding 
up apply, unless the contrary appears, to the winding up 
of a company in any of these modes. 

This section enumerates the various ways in which a company may 
be wound up under the provisions of the Act. 

Under the Act a company may be wound up either by the court, 
or without the intervention of the court or in other words voluntarily. 
There is however an intermediate procedure, viz., winding up under 
supervision of the court. In this process the voluntary windihg-up 
is continued, but under the court*s supervision. The various modes 
will appear from the following table: — 

Winding up. 

! 


By the Court. 


Without the inter 
vention of the Court 


Winding up 
under the 
supervision of 
the Court. 


I 

Members’ 
winding up 


Creditors’ 
winding up 


The companies which. can be wound up under the provisions Companies 

of this Act are 1 — be wound 

(a) Companies incorporated under this Act or under the previous up. 

Acts. 

' . (6) Companies incorporated by Royal Charter. See In re Bank of 

South Australia, (1895) i Ch. 578 ; and In re Oriental Bank, 54 LJ. 

Ch. 481. 

(c) Companies incorporated by special statutes. In re Barton-on- 
Humber Water Co., 42 Ch. D. 585 : Brentford & Isleworth Tram- 

toays Co., 26 Ch. D. 527 : and In re Borough of Portsmouth etc. Tram- 

■ways Co., (1892) 2 Ch. 362. 

:fd):Foreign and Colonial Companies having assets^ and liabilities 
imindi^. - Irt re Commercial Bank of India, 6 Eq. 517 > Com 

52 
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Foreign 

companies. 


meycial Bunk of South Austyaliu, 33 ^74 * 3^nd Itt te Syria 

Ottoman Railway Co., 20 T.L.R. 217. 

It is not necessary for such companies that they should have 
registered offices within the jurisdiction, so long as it can be shown that 
they have assets and liabilities within such jurisdiction. In re 
Mercantile Bank of Australia, (1892) 2 Ch. 204. See also the observa¬ 
tions in In re Matheson Bros. & Co., 27 Ch. D. 225, and In the matter 
of Calcutta Jute Mills, Ld., 5 Cal, 888. Such an order may be made 
inspite of the fact that there is a winding up going on in the country 
where it is incorporated (ibid). The courts have a discretion in the 
matter, and in order to succeed it must be shown that substantial justice 
can be done by a winding up in this country. In re Union Bank of 
Calcutta. 3 De G. & Sm. 253. Where an order for winding up is made 
in respect of such a company the winding up proceeding in this country 
will be regarded as merely ancillary to the main winding up. See 
North Australian Territory Co, v. Goldsbrough, 61 L.T. 716. 

(e) Life Insurance Companies, though they are governed by the 
Indian Life Insurance Act (V of 1912), they are liable to be wound up 
under the provisions of this section. See In re Albert Life Assurance 
Co., 18 W.R. 91 : and In re Masonic and General Life Assurance Co,, 
32 Ch. D. 373. 

(/) Industrial and Provident Societies, which are incorporated 
under the Indian Companies Act. 

(g) Defunct companies can be wound up on the application of a 
creditor, but only after getting the company restored to the register. 

The details of the various modes of winding up are dealt with xmder 
sections: — 

(а) Winding up by the court—sections 156 to 202. 

(б) Voluntary winding up (members’ and creditors’)—sections 203 
to 220. 

(c) Winding up subject to supervision of court—sections 22i to 
226. For fuller notes, see notes under the said sections. 


K- 

past members. 


Contributories. 

156. (r) In the event of a company' being wound 

up, even' present and past member shall, subject to the 

Liability as contribu- provisioiis ot this scction, be liable to 
tones of present and conti'ibute to the asscts of the com- 

pany to an amount sufficient for pay¬ 
ment ot its debts and liabilities and the costs, charges and 
expenses of the w'indine up, and for the adjustment of the 
lights of the contributories among themselves, with the 
qualifications following (that is to sa^^)! — 

(/) a past member shall not be liable to contribute 

if ho has ceased to be a member for one year 
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or upwards before the commencement of the Sec. 
winding up; 

(n) a past member shall not be liable to contribute 

in respect of any debt, or liability of the com¬ 
pany contracted after he ceased to be a 
member; 

(in) a past member shall not be liable to contribute 

unless it appears to the Court that the 
existing members are unable to satisfy the 
contributions required to be made by them 
in pursuance of this Act; 

(iv) in the case of a company limited by shares, no 

contribution shall be required from any 
member exceeding the amount (if any) un¬ 
paid on the shares in respect to which he is 
liable as a present or past member; 

(u) in the case of a company limited by guarantee, 

no contribution shall be required from any 
member exceeding the amount undertaken 
to be contributed by him to the assets of the 
company in the event of its being wound up; 

(vi) nothing in this Act shall invalidate any provision 

contained in any policy of insurance or other 
contract whereby the liability of individual 
members on the policv or contract is restrict¬ 
ed, or whereby the funds of the company are 
alone made liable in respect of the policy or 

contract; . 

{vii) a sum due to any member of a company in his 

character of a member, by way of dividends, 
profits or otherwise, shall not be deemed to 
be a debt of the company payable to the 
member in a case of competition between 
himself and any other creditor not a member 
of the company; but any such sum may be 
taken into account for the purpose of the 
final adjustment of the rights of the contri¬ 
butories among themselves. 

( 2 ) In the winding up of a company limited by 
guarantee which has a share capital, every member of the 
company shall be liable, in addition to the amourit under¬ 
taken to be contributed by him to the assets of the com- 
pany in the event of its being wound up, to contribute 
to the extent of any sums unpaid on any shares held by 

him. 


156 
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Meaning 

of 

“Winding 

up." 


Nature 
of the 
liability 
of a con¬ 
tributory. 


Contribu¬ 
tories in 
list “A". 


Luibilitv 
of subs¬ 
cribers. 


The idea of the winding up of a limited company has been redly 
taken from partnerships and the winding up of their affairs. Winding 
up of companies, therefore, in effect means the realisation of the assets, 
the payment of the creditors, and the distribution of the surplus, if any. 
amongst the shareholders, so that the company may be finally dissolved. 
One of the principal assets of a company is the amount due from the 
shareholders—the amount which remains unpaid out of the nominal 
capital agreed to be paid by every shareholder. So long as the com¬ 
pany is a going concern, there is a liability, imposed by the contract to 
take the shares agreed upon, on every shareholder and to pay the full 
amount of the shares so taken by him. After the company goes into 
liquidation there is a new liability imposed, viz., the liability to pay the 
same amount not under any contract, but by reason of this section read 
with section 158. It is a liability which the statute imposes upon every 
member, who has not paid the full amount due on his shares, to 
contribute to the assets of the company in the event of its being wound 
up to the extent of the amount remaining unpaid as aforesaid. This 
section defines the persons who arc so liable to contribute to the assets 
of the company and the extent of their liability. See In re Anglesea 
Colliery Co., L.R. i Ch. App. 555 at 559 ; and In re National Savings 
Bank Association, L.R. i Ch. App. 547 at 551. Persons who are 
liable so to contribute are called contributories in the Act. {Vide 
section 158). Prima facie this liability would appear to be a liability 
of the persons who arc members at the time of the winding up. But 
in order to guard against attempts to avoid the liability by transfers 
made in anticipation of the winding up, the statute has made provisions 
that the members who have transferred their shares within one year 
from the date of the winding up are to be roped in. in the list of 
contributories. So far as they are concerned their liability has been 
put on a different footing from those of the members whose names 
appear on the list of members on the date of the winding up. 

According to this section the list of contributories which must be 
prepared has got to be divided into two parts, viz., what are called 
part A ami part B. Those who are members on the date of the ^vinding 
up are liable to be placed in what is called the "A** list, while the past 
members who have ceased to be members within a year before commence¬ 


ment of the winding up are liable to be put in the “B” list. 

Ihe |'.rc\isions of section 30 of the Act show that the following 


persons aio to be treated as members, viz. 


(i) Subscribers to the mt inorandiim ; 

(11) Persons who ha\’e agreed to become memb^ and whose 
names are entered in the register of members ; and they are therefore 
pnnia facte liable as contributories. 

In the case of the subscribers to the memorandum it is not 
necc'^saiy that their names should be on the register. E'voii..'? 

L.lv. z Ch. A})p. 427. Ihey cannot escape, unless aftei 
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taking the shares they have succeeded in getting rid of their shares in 
the usual course before i year from the date of the commencement of the 
winding up, and have got the names of transferees on the list. Per 
Lord Cairns, L. G., in Evans case {supra), at p. 430 ; Levick's case, 
40 L.J. Ch. 180 ; Sidney's case, L.R. 13 Eq. 228 ; Tooth's case, (1868) 
W.N. 270 ; In re Machine Exchange Co,, 12 Bom. 311 ; and In the 
matter of /. H. Chandler & Co., 48 All. 580. 

As to the* other class, prima facie those persons whose names are 
recorded on the register of members are liable. But as appears from 
section 40, the register is merely prima facie evidence of the fact that 
the person whose name is on the register is a member. Hence a person 
whose name is not on the register, but whose name ought to be on the 
register, may be made liable as a contributer3^ but not before the 
register is rectified. Reese River Silver etc., Co. v. Smith, L.R. 4 H.L. 
64 at p. 77. Similarly where a person is wrongly on the register, he 
can avoid liability by getting his name taken off the register on proper 
grounds. A pledgee of shares who gets them registered in his name is 
liable as a contributory but on payment is not entitled to any indemnity 
as against the pledger. Birdhichand v. Standard Bank Ltd., 42 Bom. 

159 * 

Then again, under the second heading persons from whose conduct 
an agreement can be implied will be placed in the list of contributories 
and made liable as such. See for example, In re Anglo-Austrian etc. 
Union, 66 L.T. 250, where a person vjho accepted the office of a 
director and acted as such was placed on the list as a contributory. 
The general principle underlying these cases is that in the case of a 
person whose name is sought to be placed on the list of contributories 
one or other of the following things must be shown, viz.: — 

{a) that the person has entered into a contract to take shares and 
that the company or the liquidator can claim specific 
performance of such a contract ; 

(6) that the person is estopped from denying that he agreed to 

become a member. 

The question in each case boils down to a mixed question of law 
arid fact,:and has to be decided on the facts arising in each case. There 
has been a large number of decisions and it is impossible to deal with 
them all. But the result of these decisions may be analysed and 

summarised thus: — 

(A). Cases in which a person would be liable as a contributory: 

(t) Where his name has been placed on the register of members 
and his conduct shows consent on his part, e.g., where a share 
certificate was issued to and accepted by him or where he has dealt 
with the shares as owner by means of transfers ; or where he has 
accepted dividends. In re Hemp etc. Co., (1896) 2 Ch. 121 ; Challis s 
case, L.R. 6 Ch. A. 266 ; Crawley's case, L.R. 4 Ch.'App. 322 ; and 
In re Railway Time Table Publishing Co., 42 Ch. D. 98 at 104. 


Sec. 156 


Liability 

of 

members 
other than 
subscribers. 


Persons 

from 

whose 

conduct 

agreement 

can be 

implied 

may be 

placed 

on the list. 


Persons 
who are 
liable 
to be 
placed 
in the list. 

(a) Persons 
whose 
names arc 
in the 
Register of 
Members. 
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(/j) Persons 
acting as 
directors. 


(/V) Where he accepted the office of a director and acted as such, 
but he not having obtained his shares, the company accepted his offer 
to qualify by taking the requisite qualification shares within the time 
fixed by the articles, or by placing his name on the register, or by 
resolving to allot the shares to him. In re Anglo-Austrian Union, 66 
L.T. 250 ; In re Portuguese etc. Mines, (1891) 3 ^8 , In re Issue 

Co., (1895) I Ch. 226 : and In re Hercy 7 iia Co., (1894) 2 Ch. 403. If 
however the director vacates office before the three months time within 
which he has to acquire the shares has expired, and before the company 
does anything to show that they accept his offer, it seems he would 
escape liability. See Salisbury, Jones and Dale s case, (1894) 3 
356 ; and Chapman s case, L.R. 2 Eq. 567. 

Having regard to the provisions in section 86 I, about the auto¬ 


matic vacating of his office on his failure to acquire his qualification 
shares within two months, where a person merely acts as a director for 
two months and then automatically vacates office by reason of 
section 86 I or some article having similar provisions, then he cannot 
be made liable, ht re Wheal Btillcr Co«so/s, 38 Ch. D. 42, at p. 50 
where Bowen, L. J., said as follows: — 

“If the appellant is to be on the list it must be by virtue of an 
agreement within the meaning of section 23 to become a member, that 
is to say, an agreement to that effect with the company. Where is 
such an agreement to be found? The appellant signed the memoran¬ 
dum of association, and therefore, by virtue of section 16 , he became 
bound to the same extent as if he had signed and sealed the articles, and 
they had contained a covenant by him to conform to all the regulations 
contained in them. But has he entered into any contract to take shares, 
because he has bound himself to conform to the regulations contained 
in the articles, including, of course, those as to the qualification of 
directors? There is no provision in the articles that the directors shall 
take the shares required for qualification, or be liable as if they had 
taken them. There is only a provision that if a director does not 
acquire the requisite number of shares within three months he shall 
cease to be a director. That regulation makes it his duty not to act 
after the three months ; but that is quite different from a regulation 
that if he contiimes to act he shall be deemed to have contracted to 
take them. That seems to me to dispose of the case.*’ 

Where, however, the articles provide, as in Isaac*s case, (1892) 
2 Ch. 158, that in default of a director acquiring shares within a certain 
time, he shall be tleemed to have agreed to take the shares, the matter 
would stand on a different footing. As Bowen, L. J., said in the last 
naiie.'d ca.M' at ]). iby. the effect t>f the articles is that “they amount to 
an olter ]uU lorward by the company to the persons intending to 
become directors of the terms on which the directors are to act. It is 
pt'iiv'ctls' true tluit the otter is contained in articles, which are not 
drawn up as between the ca>mpany and the directors, but nevertheless 
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the company puts forward the terms of the articles as the terms by Sec. 156 
which it will be bound ; and the directors by becoming and acting as 
director of the company accepts that position.” 

Similarly in cases where the acquisition of qualifying shares is a 
condition precedent, a person who acts as a director without acquiring 
the qualifying shares cannot be made liable on the ground that he acts 
as a director, and as such must be deemed to have agreed to become a 
member. In such a case, as Jessel, M. R., pointed out, he never 
becomes a director, and the election is void. He is a person who 
assumes to act as a director without authority in defiance of the articles. 

He may incur liabilities, by so acting, of a very serious description, but 
that does not make him a director. Hamley’s case, 5 Ch. D. 705 ; 

Barber's case, 5 Ch. D. 963 ; and Jenner’s case, 7 Ch. D. 132. 


(m) Where the application for shares, though not made by the 
person himself, was made by an agent and such an agent had ostensible 
authority, In re Bentley & Co., 69 L.T. 204 ; or where he has ratified 
the acts of the agent, G. H, LevUa's case, L.R. 5 Ch. A. 489 ; not to 
speak of cases where it can be proved that the agent had authority. 
In re Whitley Partners, Ltd., 32 Ch. D. 337 ; Barrett's case, 4 De G, J. 
& S. 416. 

(B). Cases in which liability may be successfully avoided: — 

(t) That the person never agreed to become a member and his name 
has been wrongly put on the register and without his knowledge or 
consent. In re Scottish Petroleum Co., 23 Ch. D. 413, where Fry, L. J., 
at p. 424, observed as follows:—”An act done behind a man’s back 
cannot throw any burden on him ; some authority to put his name on the 
register must be shown.” See also In re Imperial Mercantile Credit 
Association, L.R. 3 Eq. 361, 365 ; and In re Empire Assurance Corpora¬ 
tion, L.R. 6 Ch. App. 266. 

(it) That the application for shares was made by a person who 
had no authority. In re Harvey's Oyster Co., (1894) 2 Ch. 474 ; In re 
Consort Deep Level Mines, (1897) i Ch. 575,—and there was no ac¬ 
quiescence. 

(m) An application for shares was made but it was withdrawn, 
before notice of allotment was received or posted. In re Brewery 
Assets Corporation, (1894) 3 Ch. 272 ; In re Northern Electric etc. Co., 
63 L.T. 369 ; In re London & Northern Bank, (1900) i Ch. 220 ; and 
Harris' case, L.R. 7 Ch. App. 587. 

{iv) That no notice of allotment was given. In re Scottish Petroleum 
Co., 23 Ch. D. 413 ; Pellatt's case, L.R. 2 Ch. App. 527 ; unless it can 
be shown from the disputing member’s conduct that either notice was 
dispensed with. In re New Theatre Co., 33 Beav. 529 ; or that he acted 
and exercised his powers as a member, In re Railway Time Tables 
Publishing Co., 42 Ch. D. 98 : Hindley's case, (1896) 2 Ch. 121 ; and 
Crawley's case, L.R. 4 Ch. App. 322 ; or that notice was orally given, 
Pruman's case, (1894) 3 Ch. 272 ; and Wilson's case, 20 L.T. 962 ; 


(c) Persons 
who have 
applied 
through 
agents duly 
authorised. 


Cases 
where 
liability 
to be 
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be avoided. 

{a) No 
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cant had 
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(.i,’) Transfer 
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or that the applicant was made aware and formal notice was not 
necessary, Davies’ case, 26 L.T. 650 ; Tuckers case, 25 L.T. 654 at 
p, 659 : In re Richard’s etc. Association, L.R. 6 C.P. cases 59 ^- 

The onus of proving allotment and the giving of notice is on the 
company, De Rosaz’s case, 21 L.T. 10 ; and Sparlings case, 26.W.R. 

41 ; and the company has to show (a) that there was a valid allotment 
at a meeting of the board of directors properly con\ened. In te Hotnet 
District Consolidated etc. Mines, 39 Ch. D. 546 ; In re Hay craft Gold 
Reduction Mining Co., (1900) 2 Ch. 230 ; and In re London and 
Southern etc. Land Co., 31 Ch. D. 223, {b) that the shares were 
allotted to the applicant: Mallorie’s case, L.R. 2 Ch. App. 181 , and 
(c) that notice of allotment was given or dispensed with. Jn cases 
where post is a reasonable means of communication, notice is properly 
given if it is duly posted, even though it may not have reached him. 
Household Fire etc. Insurance Co. v. Grant, 4 Ex. D. 216 ; Harris s 
case, L.R. 7 Ch. App. 587 ; and In re Land Shipping Colliery Co„ 

18 L.T. 786. 

(v) That the applicant stipulated for a condition precedent which 
was not fulfilled: Shackleford’s case, L.R. i Ch. App. 567 I Howard's 
case, L.R. i Ch. App. 561 ; and Indian Merchants' Bank Ltd, v. 
Jogindra Singh, A.LR. (1928) Lahore p. 234 ; unless it can be shown 
that it was not a condition precedent but a mere collateral agreement; 
Elkingtons case, L.R. 2 Ch. App. 511 ; and Bridger's case, L.R. 5 
Ch. App. 305 : or that the condition was waived: Spitzel v. Chinese 
Corporation, 80 L.T. 347 ; and Ranken v. Hop and Malt Exchange, 
20 L.T. 207. 

(vi) That the ajiplicant was induced to take shares by misrepresen- ‘ 
tation, fraud or like causes: In re General Railway Syftdicate, (1900) 

I Ch. 365 ; In re Metropolitan Coal Consu)ncrs Association, (1892) 3 Ch. 

I ; and In re Scottish Petroleum Co., 23 Ch. D. 413 at 429 ; and that 
the contract was avoided or something was done which is equivalent to 
avoidance, before the commencement of the winding up: In re 
Scottish Petroleum Co., (supra) : Oakes v. Turquand, L.R. 2 H.L. 
325 : Exparte Storey, ()2 T..T. 701 ; and Whiilcy^'s case, {1900) I Ch. 
3^5- (where an indication in the defence raised, in an action for call 
made before winding up. was held to be sufficient). This defence is not 
available if the rights of third parlies have inter\’ened, or if there has 
been unnecessary delay after the right to repudiate has been debi^* 
Tennent v. City of Glasyoie Dank. 4 .\.C. 615; and In 're ScoUish 
Petroleum Co., >3 Cli. D, 413. 

(t*;/) That he had transferred the shares before the winding up, 
and that the company should ha\ e registered the same. In re HaUonal 
Dank of Wales, 13 T.L.K. i;o ; and Fyfe’s case, L.R. 4 Ch. App. 
76S. It must in such a case be proved that the transfer \\’as regular 
and that the articles was such that the directors were bound to registo 
the transfer. ' v. 1 
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The liability of a contibutory to contribute to the assets in the 
event of a winding up, is not the same as the liability of a shareholder 
of a going company to pay the amounts liable to be called up by the 
directors. The distinction was very clearly pointed out by Bowen, 
L. J., in Westmoreland etc. Co. v. Feilden, 60 L.J. Ch. 680. In the 
one case it is a debt due to the company capable of being enforced 
by an action, while in the other case it is part of the assets of the com¬ 
pany which the liquidator can collect by an administrative remedy. In 
other words, as Lord Russell said in Hansraj Gupta v. N. P. Asthana, 
54 All. 827, in one case it is a liability ex contractu, while in the other 
case it is a liability ex lege. 

The liability to pay as a contributory arises only after the com¬ 
pany goes into liquidation, and therefore, although calls may have 
been made prior to the winding up and may have become irrecoverable 
as the result of delay, yet the liquidator would be unaffected by these 
considerations, and would notwithstanding the fact that the recovery of 
calls may have been barred by limitation, be entitled to recover it. 
See observations of Jessell, M. R., in In re Whitehouse (&• Co., g Ch. D. 
595 at pp. 599-600 ; and In re West of England Bank, 48 L.J. Ch. 463. 
See also Sorabji Jamsetji v. Iswardas Jugjivandas, 20 Bom. 654 ; 
Vaidisvara lyar v. Siva Suhramanya, 31 Mad. 66 ; Jagannath Prasad v. 
U. P. Flour and Oil Mills Co. Ltd., 38 All. 347 ; Pray an Prasad v. Gaya 
Bank and Trades Association, Ltd., A.I.R., (1931) Pat. 44 at p. 48 ; 
and Pokhar Mai v. Flour and Oil Mills Co., A.LR., (1934) Lahore 1015. 

The liability is to contribute to the assets of the company, up to an 
amount sufficient for payment of the debts and liabilities, as also the 
costs, charges and expenses of the winding up, and for the adjustment 
of the rights of the contributories among themselves. The past 
members, that is to say, all members of the company who have been 
in the list within one year from the date of the winding up, are liable ; 
but they shall not be liable to contribute in respect of any debt or 
liability of the company, contracted after they had ceased to be members. 
They are, of course, liable for all debts incurred before they became 
members, and up to the time they ceased to be members. Helberfs 
case, L.R. 6 Eq. 509. There is also a further qualification regarding 
their liability, viz., unless it appears to the court that the existing 
members are unable to satisfy the contribution required to be made 
m pursuance of the Act, they are not to be made liable. 

The word “past members^ in the Act would include members 
who, by their own act, have parted with their shares, as also persons 
whose shares have been extinguished by forfeiture. Marshall v. 
Glamorgan Iron and Coal Co., L.R., Eq. 129: Budgets case, L.R. 4 
Ch. A. 266; and Creykes case, L.R. 5 Ch. A, 63. And no provision 
in the articles, purporting to extinguish the liability created under the 
statute, will prevail against the statute. Creyke*s case, {supra). 

53 
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In the case of surrenders also, the holder of the shares would be 
liable to be put in list 'B', if the surrender took place wthin one year 
from the winding up. 

In the case of transfers, so long as the transferee’s name is not 
put in the register, the transferor would be liable to be put in 
list ‘A’, but once the transferee’s name is put in, he will be liable only 
to be put in list ‘B’, and that too, if the transfer has taken place 
within one year. In the case of successive transfers which may have 
taken place within one year, all the transferees are liable to be put 
in list 'B’, and as amongst themselves, they are all liable to the 
same extent; and a transferee earlier in point of time cannot ask that 
a transferee in respect of the said shares who transferred the shares 
later in point of time, should be proceeded against first. Morris*s 
case, L.R. 7 Ch. App. 200. 

The amount of a past member’s liability would be, at best, the 
amount unpaid on the shares less the amount, if any, paid in the 
shape of calls, by the holder of the shares. 

No past member can be called upon to pay his contribution until 
all the present members have paid their contribution. After the 
contributories in list *A’ (Present members) have paid their contribu¬ 
tion, and the amount realized is paid to all the creditors pari passu 
if anything remains still due, the past members may be called upon 
to contribute for the payment of those unsatisfied debts which accrued 
before the past members ceased to be members, and for costs. Webb 
V. Whiffin, L.R. 5 H.L. 711. See also Brett's case, L.R. 6 Ch. 
App. 800. 

As to the costs for which the past member is liable, it has been 
held that he is liable to contribute to such costs of the winding up 
as has been occasioned by having to call upon him to contribute for 
debts itR'urred before he ceased to be a member. Brett's case, L.R, 6 
Ch. App. 800: and Marsh's case, L.R. 13 Eq. 388. 

Although the liability of the members in list ‘B’ is to be ascer¬ 
tained as indicated above, it does not mean that the contribution, when 
made, is to be applied for these debts. They will form part of the 
general assets and be available for payment of all creditors. lEebb 
V. Whiffnt, L.R. 5 H.L. 711. Before a past member can, therefore, 
be made liable, it is necessary for the liquidator to show two things, 
viz., first, that the debts, in respect of which contributions are sought 
for, were mcuiied before he ceased to be a member, and, secondly, 

that tb.e existing members arc unable to satisfy the contribution 

% 

required of them. It does not liowcver mean that the liability of the 
contributories of list "B” is not to be enforced until the whole thing 
is worked out with the conlributorics of list “A”, and it is ascertained 
that there is in fact a deficit. It is sufficient, if within a limited time, 
the liquidator is satisfied that there is bound to be a deficit, or that 
there is an improbability of sufficient assets being otherwise obtained 
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within a reasonable time. In either of these cases the liquidator will Sec. 156 
be entitled to have the list ‘B’ settled. See Andrew*$ case, L.R. 3 
Ch. App. 161. Where, however, after a call has been made on the 
past members, it is found that the contributions made by the *A’ 
class of contributories are sufficient to meet all the liabilities, the 
moneys paid in by the ‘B’ class of contributories must be refunded. 

See In re Barned's Banking Co., 36 L.J. Ch. 215: and In re Contract 
Corporation, 2 Ch. App. 95. Liability oi 

In the case of a company limited by guarantee, the liability of 
any member is limited to the amount undertaken to be contributed limited by 
by him to the assets of the company in the event of its being wound 


up. 

Under the provisions of sub-section (7), where a shareholder is 

entitled to receive any moneys from the company for dividends, contributory 

profits or otherwise, it is to be postponed with regard to his rights to ^^en^into 

an ordinary creditor, although he is entitled, no doubt, to have his account in 

liability taken into account for the purpose of final adjustment of the ^^^etw^^en 

rights of the contributories amongst themselves. contribu¬ 

tories. 


157. In the winding up of a limited company any 
director whether past or present, whose liability is, in 

Liability of directors puLSuance of this Act, Unlimited, shall, 
whose liability is un- in addition to his liability (if any) to 

contribute as an ordinary member, 
be liable to make a further contribution as if he were at 
the commencement of the winding up a member of an 
unlimited company: 

Provided that— 

{i) a past director shall not be liable to make such 

further contribution if he has ceased to hold 
office for a 3 ^ear or upwards before the com¬ 
mencement of the winding up; 

(m) a past director shall not be liable to make such 

further contribution in respect of any debt 
or liability of the company contracted after 
he ceased to hold office; 

(m) subject to the articles a director shall not be 

liable to make such further contribution 
unless the Court deems it necessary to 
require that contribution in order to satisfy 
the debts and liabilities of the company, and 
the costs, charges and expenses of the 
winding up. 

In the case of a limited company if there is any director whose 
liability is unlimited in pursuance of the provisions of the Act, the 



420 


THE COMPANIES ACT, 1913 


Sec. 157 


Liability 

of 

Directors 
with un¬ 
limited 
liability. 



h'ully paid 
up share¬ 
holder is 
a contri¬ 
butory. 


He 

cannot 
liowever 
be placed 
in tlu' list 
unless he 
desires. 

A debtor 
is not 
a contri- 
biitory. 


amount of his contribution will he the amount unpaid in respect of 
his shares as an ordinar\’ member as also a further contribution to 
the extent of the deficit on the same basis as if he were a member of 
an unlimited company at the commencement of the winding up, 
with this limitation, that if the past director had ceased to be a 
director for a year or upwards before the commencement of the wind¬ 
ing up, or in the case of a debt or liability contracted after he has 
ceased to hold office, he would not be liable. And no such liability 
can be enforced unless the court makes an order to the effect that 
contributions are required from such directors to satisfy the debts 
and liabilities of the company and the costs etc. of winding up. 


158. The term ‘‘contributoiy” means every person 
liable to contribute to the assets of a company in the event 
Meaning of “contribu- of its being wound up, and. in all pro- 

ceedings for determining and in all 
proceedings prior to the final determination of the persons 
who are to be deemed contributories, includes any person 
alleged to be a contributory. 


This section defines what a contributory is. The word contributory, 
according to this section, includes not only all persons liable to contribute 
to the assets of the company in the event of its being wound up, but also 
all persons who are alleged to be contributories until the question of 
their liability is finally determined, by their names being settled on the 
list of contributories by the court. Rup Ram v. Fazal Din, i Lahore 
237 at p. 230. 


Acrortliii” to tlie strict wording of the section, the holder of a 
fully paid up share would not be a contributoiy-’, but then, as 

lurner, L. in In re Anglesea Colliery Co,, L.R, i 
Ch. App. 535 at pp. 538-350, this section has got to be read along with 
section i3(), aiul inasmuch as the winding up of a company is not 
complete until tile riglits as between the shareholders inter se, are 
adjusted, a fully paid up shareholder is to be reckoned as a contribu¬ 
tory for tlir puri^ose of enabling an adjustment of the rights of contri¬ 
butories as amongst themselves. See also In re HodgCs Disiiner%^ Co„ 
L.R. 0 Ch. A}>p. 31. 

Inasmuch as he is not liable to contribute anything he cannot be 
I)iit m tlie list of contributories unless he desires to do so. See 
Lafchild s cusc. L.K. i K,,. j .,; Hdstk's case, L.R. 7 Eq. 3. 

A iiKu debtoi is not a lontribiitory. inasmuch as the jjayment in 
his case is net a contribution at all; and his liabilitv to repay is not 

conditional upon (he compan\- being in liquidation.' In re Lakshmi 
Flour Mills Co.. A.l.R. (1926) All. loi. 
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159. (t) The liability of a contributory shall create 

Nature of liability of ^ debt payable at the time specified in 
contributory. tile colls made on him by the liqui¬ 

dator. 

( 2 ) No claim founded on the liability of a contribu¬ 
tory shall be cognizable by any Court of Small Causes 
sitting outside the Presidency towns. 


Notes of changes. Sub-section (i) has been su!jstituted for the following 
by section 86 of the Amending Act of 1936: — 

[(i) The liability of a contributory shall create a debt accruing due from 
him at the time when his liability commenced, but payable at the times when 
calls are made for enforcing the liability.] 

This section defines the nature of the liability of a contributory. 
The original section has been amended by the Amending Act of 
1936 and the words "accruing due from him at the time when his 
liability commenced" have been omitted from the present section. 
These words were construed to mean that the liability of a contributory 
commenced when the person became a member. Exparte William 
Canwell, 4 De J. & S. 539 at p. 542: and In re West of England Bank, 
12 Ch. D. 288 at p. 297. In the first case Lord Westbury, L.C., in 
delivering judgment said as follows: — 

"It is difficult to tell when the liability referred to in this section 
is to be considered as commencing; but my present impression is, that 
the legislature must be held to consider it as relating back to the date 
of the contract; that whereas under this section the commencement of 
the liability must clearly be held to be a period different from the time 
of the call being made, and it cannot be the date of the winding-up 
order, no other date can be assigned for the commencement of such 
liability than the date of the contract under which the contributory 
becomes a member." 

It is rather difficult to follow the reasoning, specially when one 
looks at the definition of a contributory as given in section 158 and 
the cases in which it has been held that the liability of the contributory 
is a new liability, a liability different from that of a shareholder to pay 
calls up to the amount of the nominal capital subscribed by him. (See 
notes to section 156). If it is a new liability which is imposed upon 
by the statute and if that liability arises only after a company goes 
into winding up, it is difficult to say that it commences when the con¬ 
tract to take shares is made. See the observations of Fry. L. J., in 
Whitaker v. Kershaw, 45 Ch. D. 320 at pp. 328-329. In our view, 
the liability to pay arises for the first time on the company going into 
liquidation. It is a debt which, according to the terms of the section, 
becomes payable only when a call is made b}^ the liquidator and then 
too, on the dates specified in the calls. Before the call is made, it is, 
as Rankin, C. J., points out in Montgomery v. Sikdar Iron Works, 
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Ltd., 59 Cal. 1099 at p. 1104, a debitum in presenti, but solvendum in 
futuro. In other words, as the learned Chief Justice points out in 
another place, it is an existing debt though the money is not payable 
until a call is made. The new section fixes the time within which the 
debt becomes payable, viz., the time specified in the calls made on 
him by the liquidator. See also Jagannath Prosad v. U. P. Flour 
and Oil Mills, Co., Lid., 38 All. 347 at 350. The time from the point 
of view of limitation would accordingly commence to run from these 
dates. Narasimha Ayyangar v. Official Assignee of Madras, 54 Mad. 
153 at p. 158. 

By sub-section (2) the liability of a contributory cannot be 
enforced by any action or any proceeding in a Court of Small Causes 
outside the Presidenc^’ towns. A'und Kishore v. Kirkpatrick, 97 P.R. 
1881, p. 220. 


160. ( 7 ) If a contributor}' dies either before or after 

he has been placed on the list of contributories, his legal 

Contributories in case representatives and his heirs shall be 
of death of member. liable in a due course of administra¬ 
tion to contribute to the assets of the company in discharge 
of his liability and shall be contributories accordingly. 

( 2 ) If the legal representatives or heire make default 
in paying any monej’ ordered to be paid by them, pro¬ 
ceedings may be taken for administering the property of 
the deceased contributory, whether moveable or immove¬ 
able, or both, and of compelling payment thereout of the 
mone}^ due. 

(?) For the purposes of this section the surviving 
coparceners of a contributory who is a member of a Hindu 
joint family governed by the Mitakshara School of Hindu 

Law shall be deemed to be his legal representatives and 
heirs. 


Notes of ch.nngcs. Sub-soction (t) h.'is been added by section 87 of the 
.Amending Act (d 1936. 

We have inserted in section 160 of the Act a provision aimed at securing 
that a surviving coparcener ol a Hindu joint family under Mitakshara law 
cannot escape Uahility uinler this section by asserting that he is neither an 
heir nor a legal representative.”—/ee/*()i 7 oj the Select Cowtnitiee, 


This Section deals with the case where a contributory^ dies either 
befoie or after he has been placed on the list of contributories. In such 
an event, the liability to contribute passes on to his estate and can be 
cnfoiced as against his heirs and legal representatives by a proper 
action taken for the administration of his estate. They are liable only 
to the c.xtent of pioperties which have come to their hands from the 
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deceased shareholder. Prayan Prosad v. Gya Bayik and Traders ^sso- Sec. 160 
ciation, lo Pat. 249 ; and U. P. Oil Mills v. Jamna Prasad, A.I.R., 

(1933) All. 334 

They cannot be placed in the list as contributories in their indivi¬ 
dual capacity, but must be placed on the list in their representative 
capacity as indicated in section 182 (4). 

It is not quite clear as to whether, when a contributory who has Whether 
been settled on the list of contributories dies after he has been placed 
there, it would be necessary to bring on his representatives on the should be 
record in their representative capacity, before the liability can be 
enforced against them. The section makes no provision for this, the list 
but in Peoples' Industrial Bank, Ltd. v. Ramchandra, A.I.R., (1930) butories. 
All. 503, two learned judges of the Allahabad High Court held that in 
order to fix the estate of a contributory with liability, the persons who 
represent the contributory’s estate should be brought on the record, 
before an effective order can be made. 


This decision was followed in the case of Liquidator, U. P. Oil Mills 
V. Jamna Prosad, 55 All. 417, where the same High Court in dealing 
with the question of the representatives of a deceased contributory, 
directed them to be placed in the list in their representative capacity. 

This view, however, has not been accepted by the Punjab High Court 
in the case of Punjab Sind Chhatar v. Lahore Bank Ltd., A.I.R., (1932) 

Lahore 648, where it was held that upon death of a contributory his 
heirs and legal representatives automatically become liable under this 
section, and no application for bringing the legal representatives on the 
record is necessary. The decision in the last mentioned case was made 
under the Companies Act of 1882, but considering the fact that the t^hey 
language of section 126 of the old Act is really the same as the present brought 
section 160, the same principle would seem to apply in a case arising 
under this section. The matter is not free from difficulties, but the 
better view would appear to be, to require the persons sought to be 
made liable in their representative capacity to be brought on the list of 
contributories, in order to give them at least a chance of disputing the 
fact that they are the legal representatives of the deceased contributory. 

The Allahabad view was followed by the Calcutta High Court in an un- . 
reported case, In re Glace Kids Ltd., by Lort Williams, J., in 193^- 
This section merely indicates that the estate of the deceased contri- 
butory will be liable to contribute to the assets of the company, but it can be ^ 
does not lay down the procedure by which such liability can be enforced, enforced? 
It is doubtful whether such liability can be enforced except by either 
of the following two courses, viz., (i) by applying for administration 
of his estate with a prayer for the nominee of the company being 

appointed as administrator, as was done in the case of Tomlinson v. 

Gilbey, 54 L.J.B. 80 ; or (2) by filing a regular suit for administration. 
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An application for a pavn^^t^f order as in the case of ordinary contnbu- 
tones would appear to be inapplicable. In re British India Banking and 
Industrial Corporation Ltd., Vitaldas Dhanji v. Shiva Chedumhariah, 
36 Bom. L.R. 1002. 

In the case of a shareholder who is governed by the Mitakshara 
School of Hindu law the question often arises as to whether the sons 
can be placed in the list in their representative capacity, and as to 
whether the property in their hands including their own shares would be 
liable for the payment of the liability of the father on the principle of 
the pious obligation of a son to pay the father’s debts. On the first 
point, sub-section (2) now makes it clear that under this section a son 
of a Hindu governed by the Mitakshara school of Hindu law is liable, 
as the legal representative of his father, to be placed in the list as a 
contributory in his representative capacity, and is liable in due course 
of administration to pay the liability. On the second question, the 
Allahabad High Court has held in the case of U. P. Oil Mills v. Jamna 
Prosad, (supra) that in cases where the joint family consists only of 
the father and the sons, and not in cases where other members besides 
the sons constitute the joint family, the son's share in the joint property 
is liable to be resorted to for the payment of the father's liability, on 
the doctrine of pious obligation. 


161. If a contributory is adjudged insolvent either 
Contributories in c.ise befoic OT after he has been placed on 

ber. the list of contributones, then— 


(0 his assignees shall represent him for all the 

purposes of the winding up, and shall be 
contributories accordingly, and may be 
called on to admit to proof against the estate 
of tlie insolvent, or otherwise to allow to be 


T>aid out of his assets in due course of law, 


anv money due from the insolvent in respect 
of bis liabilitj^ to contribute to the assets of 
the company; and 

(.d there ma\ be i>roved against the estate of the 

insolvi i!i the estimated value of his liability 
to iiitiire calls as well as calls already made- 


I’nis s(-ctior (iiwls wiia tisi' case where the contributory is adjudged 
insolrent eilluT hefore ;.!ler lie is placed on the list of contributories. 

i^nilei the pior'isions of the Insolvency Acts w’hen a person is ad¬ 
judged tin insohent, his estate and effects vest in the official assignee 
or the recenvr, ;;s the case ma>- be. On insolvency his liabilities 
are to be ascert uned and dealt with in the usual couree of administra- 

linn ot ins est.ite, wlieic part ot the assets consists of shares, the same, 
along with other properties, \est in him. 
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Where the shares appertain to a company which is being wound 
up, the assignees accordingly represent the insolvent for all purposes 
cf the winding up, and they are to be treated as contributories. The 
liability to contribute has, like all other liabilities, got to be proved in 
the insolvency proceedings before the assignees. 

Where the contributory becomes an insolvent before the company 
goes into liquidation, the only person whose name can be placed on 
the list of contributories will be that of his assignee, and he will be 
liable to be placed on the list as contributories in respect of the shares. 
But where a contributory becomes a bankrupt after being placed on 
the list, the question arises as to whether the assignee should be put on 
the list in place of the original contributory or not. The English deci¬ 
sions on the point would seem to show that the name of the insolvent 
should remain on the list of contributories, although the trustees in 
bankruptcy represent him and are treated as the contributory. See 
In re Cape Breton Co., 19 Ch. D. 77 at p. 79, where Jessel, M. R., in 
dealing with the question observed as follows:—‘'He (meaning the 
bankrupt) is on the list of contributories, it is true, and must remain 
there ; but that does not give him an interest. When a contributory 
becomes bankrupt his name is not removed from the list, but the 77th 
section of the Companies Act, 1862 (corresponding to this section) 
provides that the trustees in bankruptcy shall represent him, and shall 
be deemed to be contributories accordingly. He, therefore, is no longer 
in any way interested.** 

As was observed in the said case by Brett, L. J., although his name 
remained on the list of contributories, he is in substance a stranger. 

Sub-section ^ recognises and gives effect to the decision in Fuller 
V. McMahon, (1900) i Ch, 173, and enables the company to prove for 
the estimated value of the liability of an insolvent contributory in res¬ 
pect not only of the calls already made, but also of the calls which are 
liable to be made in the future. 


The fact that a proof has been submitted by the company against 
the estate of an insolvent contributory would not make his share fully 
paid up, and would not entitle his assignee to claim a return of the assets 
on such a basis. See Rowe's Trustees' Claim, (1906) i Ch. i. 

In the case of an individual, on his bankruptcy, the debts due to him 


from a company may be set off against the calls which he is liable to 
pay. Sec Grissell's case, L.R. i Ch. App. 528. But this would not 
fo the case where the contributory in question is a company and 
goes into liquidation. In such a case it has been held that the contri¬ 


butory cojiipany must prove against the debtor company? for the debt, 
and the debtor company must prove against the contributory company 
for the call. See In re Auriferous Properties Ltd., (1898) i Ch. 691. 
In such a case it has also been held that the contributory company will 
not be entitled to participate in any dividends in respect of the debts 
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Who can 
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winding 
up order? 

C reditor's 
petition. 


due to it until all calls are paid. In re Leeds and Hanley Theatres of 
Varieties, (1904) 2 Ch. 45 ; and In re Rhodesia Gold Fields, Ltd., (1910) 
I Ch. 239. 


Winding tip by Court. 

Circumstances in which X62. A coiTipanv Hiav be wouiid 

company may be wound 1 7 

up by Court. up by the Court— 

ii) if the company has by special resolution 
resolved that the company be wound up b}’ 
the Court: 

[ii) if default is made in hling the statutory report 

or in holding the statutory meeting: 

(m) if the company does not commence its business 

within a year from its incorporation, or 
suspends its business for a whole year: 

[iv) if the number of members is reduced, in the 

case of a private company, below two or, in 
the case of any other company below seven: 
(sy) if the company is unable to pay its debts: 

{vi) if the Court is of opinion that it is just and 

equitable that the company should be wound 
up. 

This section deals with the circumstances under which a company 
may be wound up by the Court. 

For the sake of convenience we propose to deal with section 166 
along with this section. 

The jurisdiction given to the Court under this section is limited and 
must be strictly construed. In re National Debenture & Assets Corpora¬ 
tion. (1891) I Ch. 505 at p. 510. In order that the Court may make a 
winding up order, one or other of the various grounds indicated in this 
section must be made out. Per Vaughan Williams. J.. In re Thomas 
Edward Brinsmead & Sons. (1897) i Ch. 45 at p. 56. 

1 he application can be made either by a creditor or a contributor^' 
or by the registrar. 

The word *'creditor” in this section includes a creditor in equity 
as well as a creditor at law. In re Law Courts Chafnbers Co. Ltd.p 
61 L.l. (160 at p. 671. In other words there must be a legal or equit¬ 
able dtbt which the person can enforce against the company. In re 
Rhodesian Properties, (1901) W.N. 130 ; In re National Permaneni^ 
Building Society. L.K. 3 Ch. App. 312 ; and In re MoiUgomery-Moore^ 
Ship Collision Door Syndicate, (1903) W.N. 121. The word would* 
include a prospective or a contingent creditor also (vide section 166). 
As to what is a contingent creditor, see Exparte Ruffle, L.R, 8 Ch. 
App. 997, where a contingent creditor has been defined as a persoh 
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who has a claim which may ripen into a debt on a contingency. A Sec. 162 

prospective creditor would seem to refer to a person who is not presently 
entitled to any claim. 


In the case of a contingent or a prospective creditor however, Con- 
although he is entitled to maintain a petition, the Court will not, having tingent or 
regard to the provisions of section 176, sub-clause (c), hear the petition, 
until security for costs has been given and until a prima facie case for P™'® 

winding up has been established to the satisfaction of the Court. PlPcP" 


Thus a creditor who has charged or transferred his debt in such a 
way that he is a bare trustee for a third party will not be entitled to 
maintain a petition for the winding up of the company. In re Pentalta 
Exploration Co.. (1898) W.N. 55. Similarly if his debt has been attached 
to such an extent as not to leave any substantial interest left in him. 
In re European Banking Co.. L.R. 2 Eq. 521. A person claiming un¬ 
liquidated damages cannot maintain a winding up petition. He must 
wait until he establishes his claim in a proper action. In re Pen-y-Van 
Colliery Co.. 6 Ch. D. 477 ; and In re Gold-hill Mines. 23 Ch. D. 210 
at 213. Similarly a garnishee of a debt cannot maintain a petition. 
In re Combined Weighing Machine Co.. 43 Ch. D. 99. 


For the purposes of presentation of a winding up petition, an 

assignee of a debt is treated as a creditor. An assignee of a part of a 

debt IS entitled to be treated as a creditor in equity, and as such will be of“‘et?r 

entitled to present a petition for the winding up of the company. See ^PP>y- 

In re Steel Wing Co., (1921) i Ch. 349. The assignee of a debt 

in respect of which a petition has already been presented will 

not, however, be allowed to maintain the petition on the ground 

that it is against public policy to allow the purchaser of right to 

proceed with a winding up petition. In re Paris Skating. Rink 
Co., 5 Ch. D. 959. 


A secured creditor can also be a petitioning creditor. 

It is not necessary that he should surrender his security. In 
re Portsmouth Borough Tramways Co., (1892) 2 Ch. 362 ; In re Cam¬ 
brian Mining Co.. Exparte Fell. 50 L.J. Ch. 836 ; re Uruguay Central 
etc. Rail Co. of Monte Video, ii Ch. D. 372 ; Moore v. Anglo-Italian Secured 
^nk. 10 Ch. D. 681 at 689 ; and In re Great Western Coal Co.. 21 Ch. c^rfappiy 
• 769- The fact that a secured creditor has commenced an action and 
has taken steps therein, does not debar him from presenting a winding 
up petition. See In re Portsmouth Borough Tramways Co., [supra). 

The Executor of a creditor can maintain a winding up petition even 
though he has not obtained a probate. In re Masonic Assurance Co., 

32 Ch. D. 373. A debenture-holder to whom the company has cove¬ 
nanted to pay the amount specified in his debenture, can present a peti- 
hon if the money has become due. In re Chapel House Colliery Co.. 24 
Ch. D. 259 ; In re Western of Canada Oil Co.. L.R. 17 Eq. i ; and 
In re Olathe Silver Mining Co., 27 Ch. D. 278. 
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The question as to whether a debenture-holder, the payment of 
whose debenture is secured by debenture trust deed, is entitled to present 
a petition is not free from doubt. In the case of In re Dunderland 
Iron Ore Co., (1909) i Ch. 446, Swinfen Eady, J., held that the 
debenture-holders were not entitled to maintain a winding up petition 
on the ground that the covenant for payment was between the company 
and trustees ; and not between the company and the debenture-holder. 

It is doubtful as to whether this is good law, having regard to the fact 
that the principle has been well recognised that a third party to the 
contract is entitled to file a suit for recovering money payable for his 
benefit. In cases where the arrangement is such that he is in the posi¬ 
tion of a cestiu-que-triist, see Grandy v. Grandy, 30 Ch. D. 57. See 
also Khirode Behary v. Mangovinda, 38 C.W.N. 683. 

A judgment creditor is prima facie entitled to enforce his dues by 
presentation of a winding up petition which has been treated as a legiti¬ 
mate mode of execution. In re General Company for Promotion of 
Land Credit, L.R. 5 Ch. App. 363, 380 ; and In rd National Permanent 
Building Society, L.R, 5 Ch. App. 309. See also Boioes v. Hope etc. 
Insurance Society, ii H.L.C. 389, where it was held tliat a winding up 
petition is a perfectly legitimate mode of enforcing a just debt. In the 
case of In te Chapel House Colliery, 24 Ch. D. 259 at 269, Bowes, L. J., 
treats it as an equitable execution. See also In re Crigglestone Coal 
Co., (1906) 2 Ch. 327 at 330 and 332. 

The mere allegation on the part of the company that the judgment 
was obtained by fraud, will not put on the judgment creditor the neces¬ 
sity of adducing evidence in support of his debt. Exparte Lennox, 16 
Q.B.D. 315 ; and London India Rubber Co., L.R. i Ch. App. 329 at 
331. In such a case upon prima facie evidence of fraud being given, 
the Court may direct the petition to be stayed if the company commences 
an action to set aside the judgment. Boices \\ Hope etc. Insurance 
Society, {supra). Where collusion is urged by way of defence, if there 
is sulTicient e\'idcnce available, the Court on being satisfied may direct 
the petition to be dismissed even though no suit has been commenced 
to set it aside. /;/ re United Stock Exchange Co., 51 L.T. 687. 

1 he fact that an appeal has been preferred and is pending against 
a judgment debt, does not prevent the judgment creditor from pursuing 
the remedy by winding up. See In re Amalgamated Properties of 
Rhodesia, (1917) 2 Ch, 115. 

A creditor in respect of a foreign debt may also present a petition. 

In re General Company for Promotion of Land Credit, L.R. 5 Ch. 
App, 363. 

A creditor whoso debt is presently due and who is unable to realize 
it fiom the company is entitled to obtain an order for winding up of the 
company ex debtto justitiac. Boices v. Hope etc. Insurance Society, 
II H.L.C, 389 ; and 11 estern of C anada Oil etc. Co., L.R. 17 Eq. i. 
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The Court has really no discretion in the matter, and as Lord Cran- 
worth observed in Bowes v. Hope etc. Insurance Society, {supra), it is 
not a matter of discretion but it is the duty of the Court to give the 
creditor that relief which the Legislature intended to give him. Although 
Ais IS quite true as between the creditor and the company, this will 
hardly be the case if the majority of the creditors of the company come 
and oppose the application because the right of the creditor to obtain 
toe redress is not his individual right but his representative right. In re 
Crigglestone Coal Co., (1906) 2 Ch. 327 at 331 ; and Robson y. Dawson’s 
Bank Ltd., 10 Rangoon 143. In such a case the Court must have a 
regard for the wishes of fhe creditors, and may, if they all appear to 
oppose the application, dismiss the same. See In re West Hartlepool 

Co L.R. 10 Ch. App. 618 ; In re Western of Canada OU 

Iron Wire Co L.R. 12 Eq. 26 ■. In re Chapel House Colliery Co.. 24 

A r Central Ry. etc. Co., ii Ch. D. 372 at 38a 

and In re Great Western Coal Consumers Co., 21 Ch. D. 769 at 773. 

In the cases of In re Greenwood & Co.. (1900) 2 Q.B. 306 and 

the'^Cr^^T^^ A oj Faversham. (1887) 36 Ch. D.’ 329, 

u refused to make a winding up order on the ground that such 

an order would not benefit the general body of creditors. This view of 

Coa^r^ rT"’ in a later case. In re Crigglestone 

(1906) 2 Ch. 327, and it would not appear to be good law now. 

must have f atutory limit fixed as to the debt which a creditor 

^afisfied demand. /« ro London 6- Birmingham Flint Glass and Alkali 

the'eronnd ^ ^ Petition is based upon 

toe ground of an unsatisfied debt the statute has set down a limit of 

creditor; b disapprove the petitions by 

foTlo^^^^. 5 °°' and adopt either of the 

657 petition. In re Fancy Dress Bails. Ltd.. 43 S.J. 

Standring & Co.. (1885) 

for toe wTnd"^“‘'''^ ? "" application to Court 

the stttoe fnfa right which he has under 
me statute and as such cannot be excluded or remitted bv th. ..r 7 

of association. See In re Peveril Gold Mines fXgi . ru 

toy h„ be.„ deJed i„ section',58 he A^fa'd™ 

My within tha, category is enti.ied’o „.Sai„ a pe«ion " 

P 1 up shareholder is also a contributory and as such is also ffi ^ 
o present a petition, /n r. National aLI^ 

• I Ch. App. 547. At one stage the Courts used to refuse an orSr 
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at the instance of a fully paid up shareholder, unless it was shown to 
the satisfaction of the Court that there was a reasonable chance of a 
substantial surplus being left over for distribution amongst the share¬ 
holders. In re Rica Gold Washing Co., il Ch. D. 36; and In re 
Diamond Fuel Co., 13 Ch. D. 400 at 408. There is nothing however 
in the statute to support the imposition of such a restriction. On the 
contrary section 166 would seem to show that, subject to the restric¬ 
tions imposed by section 166, a contributory, be he a fully paid-up 
shareholder or a partly paid-up one, would be entitled to present a 
petition and the Act now expressly provides that a winding up order 
is not to be refused merely because there are no assets. Apart from 
anything else it would seem he would have a right to present a petition 
m order to enforce a contribution. In re Lancashire Brick Co., 
34 Beav. 330. A contributor}^ however cannot maintain a petition 
unless the number of members has been reduced below the minimum, 
or unless he is an original allottee of shares in the company, or that 
he has been holding them and is registered as the holder for at least 
6 months prior to the commencement of the winding-up. See In re 
Wala Wynaad Indian Gold Mining Co., 21 Ch. D. 849. It is desirable 
that in the case of a petition by a contributory it should show on the 
face of it that the provisions of section 166 have been complied with. 
But it cannot be thrown out if this is not complied with. In re City 
& County Bank, L.R. 10 Ch. A. 470. 

A shareholder whose name has been directed to be put on the 
register, but whose name is not on the register by reason of any default 
or laches on the part of the company, is also entitled to present a petition 
for the winding-up of the company. In re Patent Steam Engine Co., 
L.R. 8 Ch. App. 464. 

Although there is no bar under the statute, the Courts as a rule 
will not make an order for the winding-up of the company at the 
instance of a shareholder who is in arrears with regard to a call, unless 
he pays first of all into Court the amount in arrears. In re Diamond 
Fuel Co., 13 Ch. D. 400; and In re Crystal Reef Gold Mining Co., 
(1892) I Ch. 408. 

It is doubtful if the holder of a share-warrant can present a 
petition. In re Positive Government Assurance Co., (1877) W.N. 23. 

The executors of a deceased shareholder can maintain a petition 
as a contributory. In re Nonoich Yarn Co., 21 Beav. 366; and In re 
j[asonic S‘ General Life Assurance Co., 32 Ch. D. 373. 

It is doubtful if past members \vho are placed in the *B* list of 
contributories can. except uhder special circumstances, apply for a 
winding up order. 

A contributory, as distinguished from a creditor, is not entitled 
to an order ex debiio jtisiitiae. In the case of a petition presented by 
a contributory, the law is well settled that the wishes of the majority 
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shall prevail. This is because in a proper case the shareholders have 
e right, by a majority of 3/4ths to decide if there should be a 
wmding-up. As a general rule unless the substratum is gone, or there 
is a case of fraud, or there are special circumstances which render it 
necessary on the part of the Court to interfere, no Court would make 
an order on a contributories’ application against the wishes of the 
majority. In re New Gas Generator Co., 4 Ch. D. 874 ; and In re 
Professional. Commercial etc. Benefit Building Society. L R 6 Ch 
A. 856; In re City & County Bank. L.R. 10 Ch. App. 470- In re 
London 6- Suburban Bank. L.R. 6 Ch. App. 641; In re Suburban 
liotet Co. L.R. 2 Ch. App. 737; In re Middlesborough Assembly 
Rooms, L.R. 14 Ch. A. 104 ; and In re Varieties Ltd.. (1833) 2 Ch. 235. 
Where the Court has any doubt, in a contributory’s petition as to 
whether the majority of the shareholders are for or against the wind¬ 
ing up, and there are grounds for making the order, the proper course 
for the Court is to direct a meeting to be held in order to ascertain 
their views. In re Langham Skating Rink Co., 5 Ch. D 660- and 

In re Joint Stock Coal Co., L.R. 8 Eq. 146. Where however’there 
IS a voluntary winding up already in progress, a contributory would 
not be entitled to maintain a petition for the winding up of a company 
unless he could show, («) that he is being prejudiced by the voluntary, 
winding up {vide section 218), or (b) that the resolution was fraudu-' 
kntly passed. In re Gold Co., ii Ch. D. 701; and In re Haycraft 

Gold Reduction Co.. (1900) 2 Ch. 230; or unless creditors come'in to 
support the petition. In re Gold Co., {sujrra). 
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The onus is always on the applicant, in this case, to show that a 
compulsory order will benefit him. In re Dore Gallery. (1891) W.N. 

98; In re National Co. for distribution of Electricity, (1902) 2 Ch. 

34; and In re Jubilee Sites Syndicate, (1899) 2 Ch. 204. 

4 . creditors and contributories, under the amended Registrar’s 

Act, in order to prevent the continuance of insolvent companies, the 
registrar has been authorized to present a petition in certain eventual¬ 
ities. The contingencies on which a registrar shall be entitled to 
present a petition for the winding-up of a company are enumerated in 

sec. 166 (aa), a sub-section which has been introduced by the Amending 
Act of 1936. ^ 


The registrar has a limited power to present a petition He is 
authorized under the Act to do so only on the ground that from the 
financial condition of the company, as disclosed in its balance sheet 
or a report made under section 138, it appears that the company is 
unable to pay its debts. Even then, before he can present the petition ^ .>■ 

he has to obtain the previous sanction of the Local Government. As tj^be 
a protection against petitions being presented by the registrar on flimsv 

^oimds &e proviso to sub-section (aa) of section 166 provides tha^ register’s 
no Local Government will grant a sanction to a registrar to present a 
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petition without first of all giving the company an opportunity of being 
heard. 

Applications for winding up of companies are generally to be made 
by petitions verified by an affidavit. 

As to the forms of the petitions they are generally prescribed by 
the rules framed by the courts having jurisdiction in the matter, and 
compliance with such forms is essential as far as possible. Subject to 
that, it is useful to note that the petition should be very carefully drafted 
and must allege the case upon which the applicant desires the company 
to be wound up. For some general forms, see Part II. 

The affidavit ought generally to be made by one of the petitioners, 
unless with the leave of the court, an agent or other representative of 
petitioner is allowed to swear to the facts. Where the petitioner is a 
company, the affidavit should be sworn by a director or by other 
principal officer. 

The petitioner's correct address must be stated as otherwise security 
for costs may be ordered against him. See In re Sturgis Motor 
Syndicate, 53 L.T. 715. 

Every petition must set out the facts, upon which the applicant 
proposes to base his application, and upon which he invites the court 
to exercise its jurisdiction. A mere assertion (unaccompanied by the 
proper statement of facts) that it is just and equitable that the company 
should be wound up is not sufficient. In re Wear Engine Works Co., 

L. R, 10 Ch. App. 188. 

Where fraud is alleged, the facts constituting the fraud must be 
set out. In rc Rica Gold Washing Co., 11 Ch. D. 36. Similarly 
where an application for a compulsory winding up is made, while the 
company is being voluntarily wound up, all facts showing prejudice 
must be set out. In re Pelham Publishing Co., 25 Sol. J. 429 ; In re 
Russel, Cordner Co., (1891) 3 Ch. 171 at 175 ; and In re Electrical 
Engineering Co.. 64 L.T. 658. 

Similarly where intibility to pay is made the ground of the petition, 
facts upon whith the applicant relies for such a statement must be 
set out. In re Patent Cocoa Fibre Co., i Ch. D. 617 ; and In re Steam 
Stoker C(K. h.K. lo \‘a\. 


Similarly where fraudulent trading is alleged, the facts on which 
the allegation of fraud is based must be clearly stated. See In re 
Pelersburgh Gas Co., 33 L.T. O37 ; In re Rica Gold Washing Co., 
II C h. D. 36 ; and In re ITcrtr Engine Works, L.R. lO Ch. App. 188. 

Where a pre\ious petition is pending, the fact of such petition 
should be mentioned and the reasons why the second petition is being 
presented should also be mentioned. See In re Norton Iron Co., 47 
L.J. Ch. 9. 

(icnerally all material facts must be disclosed, as concealment of 
any material fact will entail the risk of the application being dismissed. 
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Petition 
must make 
out a 

prima jade 
case. 


Service of 
petition. 


See In re Ipswich, Norwich & Yarmouth Railway Co , i De G & S 

744 at 749. 

The petitioner must make out a prima facie case as otherwise the 

^t tion is liable to be dismissed straight off. See In re Star & Garter 
Hotel Co., 42 L.J. Ch. 374. 

The courts have jurisdiction to grant leave to amend the petitions 
but unless special grounds are made out, such leave is very rarefy given 
The petitioner is generally not entitled to what is technically called dis¬ 
covery, m order to enable him to find out materials for the support of 
his case See In re West Davon Great Consol Mines, 27 Ch D 106 

toTheT?"'"^ the court has a discretion as 

the ^ petition should be admitted unless 

Before the petition can be brought on to a hearing, it must be 
^operly served on the company in the manner provided for by the 
rules. Generally the service should be on the company, and where 

but irjh ’ “ registered office of the company ; 

pace of business of the company, and it should be served on some 
pincipal officer of the company. Except by special leave of the 

unde f f . ^ company’s solicitor if he accepts service 

Tchn company. In re Regent United Service 

tores, 8 Ch. D. 75 ; and Exparte Dale, 3 De G. & Sm. ii. 

wounTu^ to a company which is being 

riuntr be made on the liquidator in thf 

marhe^d ' ! ^ toe company 

y dispensed with. In re Stewart & Brothers. (1880) W.N. 15. 

the Sener^ny provide for advertisements being inserted of 

he fact of the presentation of the petition in the local official Gazette 
and m some other newspapers. The directions for advertisements are 

the petition is presented in court. The directions must 

the ^ complied with. But any formal defect would not invalidate 
fee proceedings. See for instance /« r. Bull. Bevan ^ Co.. (r89x 

W.N. 170 (where wrong dates were given). See also In re Saul. Moss 
^ Sons Ltd., (1906) W.N. 142. 

reearffilTh^' generally lay down the procedure Opposi- 

filed ^ ^ affidavits m opposition, and the time when they should be tion to 

lea tvery person who intends to appear at the hearing be he a 

toe pe’titioner, a 

filed within affidavits in opposition must be 

c^ilrt 1 f' «toerwise they are liable to be shut out, unless 

m^y be reasons extends the time within which the same 

ay be filed. See In re Inman & Co.. (1891) W.N. 202. The 


Advertise¬ 
ments of 
petitions. 
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Grounds 
on which 
company 
may be 
wound up. 


Special 
resolution 
by com¬ 
pany. 


Where 

there is 

default 

in filing 

statutory 

report 

Court may 

direct 

statutory 

meeting 

to be held. 


Non-com¬ 
mencement 
of business. 


affidavit must contain statements of facts and not statements as to 

belief. See In re New Callao, 26 Sol. J. 403. 

Usually there is no such thing as discovery prior to the hearing 
of the petition, but in special cases the court may make such an order. 

In re Hoover Hill Mining Co., 27 Sol. J. 434. 

(For notes as to what may happen at the hearing, see notes 
to section 170). 

The grounds on which a company may be wound up by the court 
are set out in clauses (i) to (vt) of this section, and every petition must 
indicate on which of these grounds the order is sought for. 

(*) Special resolution by the company that the company be wound 
up. An application to court on this ground is of rare occurrence, as 
generally the shareholders prefer a voluntary winding up to a winding 
up by court. If however such a resolution is in fact passed by the 
shareholders, then that gives the court jurisdiction to wind up the 
company. The existence of this provision has very often led the 
courts to refuse application by shareholders for the winding up of a 
company on the grounds that it is just and equitable. See observ^ations 
of Jessel, M. R., In re Langham Skating Rink Co., 5 Ch. D. 669 at 
684. See also In re Suburban Hotel Co., L.R. 2 Ch. App. 737. 

(«) Default in filing statutory report or in holding statutory 
meeting. An application under this section can only be made by a 
shareholder. [Vide section 166 (b).] 

It is not obligatory on the part of the court to make an order for 
the winding up of the company on this ground. The court may on 
such an application direct the statutory report to be filed or the statutory' 
meeting to be held and then a time to be fixed by it, as an alternative 
course. It has also the power to mulct the person responsible for the 
default in costs. 

(m) (a) Non-commencement of business within one year from the 
date of incorporation. This is one of the grounds on which a company 
may be wound up. When a petition is presented on this ground the 
court has a discretion in the matter of making the order. The 
applicant is not entitled to an order as a matter of course. Where the 
delay is sufficiently accounted for and there is no evidence to prove 
that the company has no intention of carrying on its business, or if the 
majority of the members evince their desire to carry on its business, 
the order will be refused. Sec In re Capital Fire Insurance 
21 Ch. D. 209 : In re Petersburg and Viborg Gas Co., (1874) W. N. 
196 ; and In re Metropolitan Railway Co., 17 L.T. 108. 

But where no satisfactory explanation is forthcoming although the 
company may have assets and may have no debts, an order for winding 
up will be made under this sub-scction. See In re Tutnacacari Mining 
Co., L.R. 17 Eq. 534. Similarly where it is shown that the company 
has not commenced business and that no resolution for the voluntary 
winding up of the compan}* can be passed because of the unreasonable 
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attitude taken up by the majority of the shareholders, an order will Sec. 162 

be made under this sub-section for the winding up of the company. - 

In re CcBmentium Co. Ltd., (1908) W.N. 257. 

Where there are other grounds for the winding up of the company 
as well, the application need not be delayed for one year. It can be 
made earlier. In re London S- County Coal Co.. L.R. 3 Eq 
In re German Date Coffee Co., 20 Ch. D. 169. 

(m) (6) Suspension of business for a year. This is also one of 

the grounds on which a company may be wound up. In cases falling 

under this heading, the question which has to be decided is whether Suspension 

the company has really abandoned the object for which it was fornied 

and not if the suspension is satisfactorily explained and accounted for. 

The court must be satisfied that there is really no intention of carrying 

on the business and on the other hand there is an intention of abandon 

mg It. and shall, if necessary, have regard to the views of the majority 

of the shareholders in the matter. Even if suspension is made out 

the court has a discretion and will hardly make an order if the 

majority of the shareholders do not want it. In re Middlesbroueh 

Assembly Rooms Co.. 14 Ch. D. 104 ; In re Tomlin Patent Horse Shoe 

Co. 55 L.T. 314 ; and Murlidhar Roy v. Bengal Steamship Co Ltd 
47 Cal. 654. 


So long as the company carries on any of its several objects, an 
application under this section will not lie. In re Norwegian Titanic 
iron Co.. 35 Beav. 223. See also observations of Sanderson, C. T., 
in Oriental Navigation Co. v. Bhanaram Agarwalla, 49 Cal. at p. 397 

Where a company has been formed with more than one object 

the abandonment of some is not sufficient to bring the case within this 

heading. In re H. H. Vivian & Co.. (1900) 2 Ch. 654 ; In re Langham 

Skating Rink Co.. 5 Ch. D. 669 ; and In re Norwegian Titanic Iron 
Co., (supra). 


(See further notes under sub-heading 'substratum gone' below). 

(tv) Reduction of number of members below the minimum At t> ^ 
one time the courts showed distinct disinclination towards the making 
of an order for winding up of companies where the number of members 
was very small. See for instance In re Sea & River Marine Insurance 
Co., L.R. 2 Eq. 545 ; and In re New Gas Generator Co., 4 Ch D 874 
But having regard to the fact that this is now specifically made a ground 
for the winding up, these decisions are really not of much assistance. 

{v) Inability to pay debts. This is the fifth ground upon which 
a company may be wound up. For notes, see notes under section 163. 

In order to rely upon this ground the applicant must bring himself 
within one or other of the provision of section 163. 

(ut) Just and Equitable. This is the last ground on which 
a company may be wound up. For a long time it was held that the 
grounds to be shown under this head would have to be restricted to 
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equitable". 
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generis. 
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witli as 
“jusl an<l 
eijuilabio' 


(-■) Prepon¬ 
derating 
iidiuencc 
oi some 

sfiareliolders 


cases ejus-dem-generis with the grounds mentioned in the previous 
sub-clauses. 

Thus in Exparte Spackman, i Mac. & G. 170, Lord Cottenham, 
Lord Chancellor, observed as follows:—*This clause was no doubt thus 
worded in order to include all cases not before mentioned but of course 
it cannot mean that it should be interpreted otherwise than in reference 
to matters ejus-dem-generis as those in the previous clauses."' See also 
In re Suburban Hotel Co., L.R. 2 Ch. App. 737. 

The view that it must be a ground ejus-dem-generis with the 
grounds mentioned in the previous sub-clauses was maintained for a 
number of years, but latterly the courts exhibited an inclination to go 
against this rule and not to limit the jurisdiction of the court, but to 
judge each case on its merits leaving it to the discretion of the court 
to see whether it was satisfied that justice and equity required such 
winding up order to be made. See In re Australian Joint Stock Bank, 
(1897) W.N. 48 ; In re Amalgamated Syndicate, (1897) 2 Ch. 600 ; 
Thomson v. Drysdale, (1925) S.C. 311 ; and In re Bleriot Manufac¬ 
turing etc. Co., 32 T.L.R, 253. 

In 1924 the question came up specifically for decision before the 
Judicial Committee in the case of Loch v. John Blackwood Lid., (1924) 
A.C. 783, and their Lordships laid down in unequivocal terms that the 
grounds which might be urged under this heading need not be restricted 
to cases ejus-dem-generis with those contemplated in the previous 
clauses. Lord Shaw in delivering judgment of the Board (at page 790) 
said as follows:—“In the opinion of the Board it is in accordance 
with the laws of England, of Scotland and of Ireland that the ejus-dem- 
generis doctrine (as supposed to have been laid down by Lord 
Cottenham) does not operate so as to confine the cases of winding up 
to those strictly analogous to the instances of the first five sub-sections". 

Acting on this principle the courts in India have held that these 
words do not limit the jurisdiction of the court in any case and that 
each case must be judged on its own merits. In re Standard Aluminium 
& Brass Works Ltd., 30 Bom. L.R. 1509. 

The words “just and equitable" in this section mean something 
different from prudent." See the observations of James, V. C,, in 
In rc European Life Assurance Society, L.R. 9 Eq. 122. 

taking however all the decided cases it may be said that the court 
has acted under this clause in the following cases: — 

(^7) Iheponderating influence of some shareholders whose conduct 
rc(]uires investigation, but who, by reason of the majority of votes 
commanded by them, prevent the necessary resolution for winding up 
being passed. In re Varieties Ltd., (1893) 2 Ch. 235 ; In re West 
Surrey Tanning Co., L.R. 2 Eq. 737 ; In re South Luipaards Vlei Gold 
i uies C 0., 13 T.L.R. 501 ; In re Gold Co., ii Ch, D. 701 I Baird v. 
l-ccs, (1924) S.C. 83 : and . 1 /. E. Moola and U. E. Moola & Sons. Ltd., 
V. Charlercd Bank of India etc. Co.. 5 Rangoon 685. 
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(fc) Cases where a company is commercially insolvent, or in other 
words, where considering the existing assets and liabilities the court 
IS satisfied that the existing and probable assets would be insufficient 
o meet the existing liabilities. In re European Life Assurance Society. 
U.K^ 9 Eq. 122 ; In re British Alliance Assurance Corporation, g Ch. 

. 35, and In re Lyric Club. 36 S. J. 801 ; where all capital is lost 
and the business has come to an end without any prospect of resus- 
atation. In re Diamond Fuel Co.. 13 Ch. D. 400 ; and In re Great 
Northern Copper Mining Co.. 20 L.T. 264 ; or where the company 
has assets but they are locked up and are not immediately available. 
In re British Oil Co.. 15 L.T. 601 ; or where the business can only be 
carried on at a loss and must inevitably result in insolvency. In re 
Furriers Alliance. 51 S. J. 172 ; In re Diamond Fuel Co.. 13 Ch D 

Bank. (1897) W.N. 48 ; and In the 
matter of Mahamandal Shastra Prakashak Samity. Ltd.. 39 All. 334. 

K 111 company is a mushroom company or its equivalent 

a bubble company. In re London & County Coal Co., L R 3 Eq • 

or IS a fraudulent company. In re Thomas Edward Brinsmead & Sons’ 
(1897) I Ch. 406 ; or where there is a very strong suspicion of irregular 
and improper proceedings, or where such suspicion exists as to the 
formation or conduct of the company. In re National Debenture S- 
Assets Corporation. (1891) 2 Ch. 505 at p. 521 ; or where the com¬ 
pany earned on a business which was illegal {e.g.) carrying on of 
ottenes, In re International Securities Corporation, Ltd,, 99 L T 
581 ; and Universal Mutual etc. Assn. Ltd. v. A. D. ThoUa Naidu 

56 Mad. 26. 


Sec. 162 


(^) Com¬ 
pany com 
mercially, 
insolvent. 


(c) Mush¬ 
room or 
bubble 
company. 


(d) That there is a deadlock in the management of the com- 
pany, e.g. where there is no properly constituted board of directors 
or where the number of directors has fallen below the number neces¬ 
sary for a quorum and no new directors has been appointed, or 
where such directors, as there are, are fighting amongst themselves, or w) Dead 
where the directors though undesirable are irremovable. In re Yenidtje 
Tobacco Co., (1916) 2 Ch. 426 (where the only two directors were 
not on speaking terms) ; In re American Pioneer Leather Co., (1918) 

^ 9 ^- 556 (deadlock due to disputes between directors) ; In re Sailing 
Ship Kentmere Co., (1897) W.N. 58 ; and In re Newbridge Sanitary 
Steam Laundry, (1917) i Ir. R. 67. But where it is possible to carry 
on business it cannot be held that there is a deadlock. Per Mookherji, 

J-, in Murlidhar Roy v. Bengal Steamship Co., Ltd., 47 Cal. 654 
at p. 660. See also In re Furriers’ Alliance, 51 S.J. 172 ; Lock v. 

John Blackwood Ltd., (1924) A.C. 783 at p. 791 ; and In re Mumtaz 
Bank Ltd., 13 Lahore 603, (where there was no properly constituted 
directorate). Where however it is a case of a purely domestic quarrel 
between different sets of shareholders, and the majority of the share¬ 
holders do not want it, or where the complaint is merely about internal 
mismanagement, no order will be made. In re Pioneer Bank Ltd., 
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39 Bom. 16. Similarly if the complaint is that the directors are mis¬ 
managing the affairs of the company and are guilty of misconduct, 
an order will not be made unless it can be shown that the guilty 
directors form such a majority that no relief in the domestic forum 
is possible. In re Anglo Greek Steam Co., 2 Eq. i ; and In re Bleriot 
Manufacturing Aircraft Co., 32 T.L.R. 253. 

(e) Where the business comtemplated by the company at the 
date of its formation has become substantially impossible. In re Subur¬ 
ban Hotel Co.. L.R. 2 Ch. App. 737 : In re Haven Gold Mining Co.. 
20 Ch. D. 151 ; In re Red Rock Mining Co.. 61 L.T. 785 ; In re 
Macdonald Gold Mines. 14 T.L.R. 204 ; In re Amalgamated Syndicate. 
(1897) 2 Ch. 600 and Robson v. Dawson Bank. 10 Rangoon 143 at 
p. 149. 

Thus in the case of In re Haven Gold Mining Co.. 20 Ch. D. 151, 
the company had in its memorandum very wide powers, namely, to 
purchase or otherwise acquire mines, minerals, properties, lands and 
hereditaments in New Zealand or elsewhere, and more particularly 
to carry out an agreement for the acquisition of a particular 
mine. The prospectus made it clear that the company was formed 
prima facie to acquire and develop that particular mine. That mine 
could not be found and in the circumstances, the Court of Appeal held 
that the substratum of the company was gone and that a winding 
up order should be made even against the will of the majority. Sir 
Geo. Jessel, M.R., in the course of his judgment said that although 
there were general words used in the memorandum, it was quite clear 
that the real object of the company was to work the particular mine, 

and that having failed, the matter came under the heading of the 

substratum of the company having gone. In the same year another 
case before the Court of Appeal in In the matter of Gerttutn Date 
Coffee Co.. 20 Ch. D. 169, where the main object of the company 

was to acquire and work a patent which had been granted by the 

Empire of Germany to a particular individual, the German patent 
having been refused, the court held that the substratum had gone. 

Similar observations were made in Red Rock Mining Co.. 61 L.T. 
785 ; In re Coolgardie Consolidated Gold Mines, 76 L.T. 269 ; In re 
Macdonald Gold Mines. 14 T.L.R. 204 ; In re Bleriot Manufacturing 
Aircraft Co., 32 T.L.R. 253 ; Stephens v. Mysore Reef (Kangundy) 
Mining Co., (1902) i Ch. 745 ; and In re Shah Steam Navigation Co., 
32 Bom. 415. 

In Stephens v. Mysore Reef Mining Co., {supra), the principle 
was extended even to the case of a company in the memorandum of 
which it was expressl3' stated that the objects provided in each para¬ 
graph of the memorandum was to be deemed, unless otherwise ex¬ 
pressed in the paragraph, to be in no wise limited or restricted by 
reference to or inference from terms of any other paragraph, or the 
name of the company. 
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This however appeared to be extending the principle to an un- Sec. 162 
warranted extent and the courts soon retraced their steps. Thus 
■in the case of Pedlar v. Road Block Gold Mines of India, (1905) 

2 Ch. 427, the court held in the case of a company whose memoran¬ 
dum provided as one of its objects to acquire and take over as a 
going concern a gold mine and secondly, a gold mining and other 
right or interest in Mysore or elsewhere, that the fact that the com¬ 
pany could not obtain mines in Mysore, did not warrant the justifi¬ 
cation of holding that the substratum was gone. The matter came 
to a head .in the case of Cotman v. Brougham, (1918) A.C. 514, 
where their Lordships in the House of Lords overruled the case of 
Stephens v. Mysore Reefs etc., Co., (1902) i Ch. 745, and held that 
the memorandum must be construed according to its literal meaning- 
and that for the purpose of determining whether the company’s sub¬ 
stratum was gone or not, no narrow construction should be put upon 
it and that the substratum could not be said to have gone in a case 
where it could not be proved that none of the objects could be carried 

out. See Oriental Navigation Co., v. Bhanaram Agarwalla 40 
Cal. 399. ' 


In judging this class of cases the court looks to the objects of 

the company as contained in the memorandum and considers the 

question as to whether it was impossible for the company to carry 

out the main object for which it was formed. See In re Langham 

Skating Rink Co., 5 Ch. D. 669 ; and In re Janbazar Manna Estates 
Ltd., 58 Cal. 716 at p. 724. 

(/) Where there is no bona fide intention to carry on business. (/) no 

See In re London S- County Coal Co,, L.R. 3 Eq. 355 ; In re West intention 

Surrey Tanning Co., L.R. 2 Eq, 737 ; In re Anglo-Greek Steam Co., bus"nS's.°" 

L.R. 2 Eq. I ; and In re Thomas Edward Brinsmead & Sons, (i 8 q 71 
I Ch. 57 and 406. 


(g) Where there is a justifiable lack of confidence in the copduct (g) justifi- 
and management of the company’s affairs. Lock v. John Blackwood 

Ltd., (1924) A.C. 783. 


manage- 

ment. 

^ les ^ a company shall be 
debts. deemed to be unable to pay its debts— 

(0 if a creditor, by assignment or otherwise, to 

whom the company is indebted in a sum 
exceeding five hundred rupees then due, has 
served on the company, dy causing the same 
to he delivered by registered post or other¬ 
wise at its registered office, a demand under 
his hand requiring the company to pay the 
sum so due and the company has for three 
weeks thereafter neglected to pay the sum, 
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or to secure or compound for it to the reason¬ 
able satisfaction of the creditor; or 
(u) if execution or other process issued on a decree 

or order of any Court in favour of a creditor 
of the company is returned unsatisfied in 
whole or in part; or 

(in) if it is proved to the satisfaction of the Court 

that the company is unable to pay its debts, 
and, in determining whether a company is 
unable to pay its debts, the Court shall take 
into account the contingent and prospective 
liabilities of the company. 

( 2 ) The demand referred to in clause (i) of sub¬ 
section (i) shall be deemed to have been duly given under 
the hand of the creditor if it is signed by an agent or legal 
adviser duly authorised on his behalf, or in the case o/ a 
firm if it is signed by such agent or by a legal adviser or 
any one member of the firm on behalf of the firm. 

Notes of changes. The clause “amends the provisions relating to the 
manner of serving on a company a demand for payment of debts/’— Notes on 
Clauses. 

“We have substituted registered post for ordinary post as the method of 
service of a demand under section 163, and have added some clarifying words 
to the provision dealing with the making of a demand on behalf of a firm."— 
Report of the Select Coniwiitee. 

Re: sub-sectio?t (/). Section 163 has been re-numbered as sub-section (1) 
of that section and the words in italics in clause (i) have been substituted for 
tile words “by leaving the same/' by section 88 («) of the Amending Act of 
103b. 

Re: sub-section (2). It has been added by section 88 (h) of the Amending 
Act of 1036. 


This section must be read along with section 162. sub-clause (5). 

It deals with the question of inability of a company to pay its 
debts and indicates under what circumstances a company will be deemed 
to be unable to pay debts. Where a petition is presented on the groimd 
tnnt the company is unable to pay its debts the inability of the company 
to pay its dt'bts maj^ be shown by providing facts which will bring the 
cast; within one or other of the heads mentioned in this section. 

In order to bring a case within sub-clause (1), it is necessary that 
the creditor should be a pei’son who by assignment or othenvise is to 
receive from the company a sum of Rs. 500 or more, 

1 he assignment may be a legal assignment or an equitable assign- 
nuMit, hi re Montgomery Ship Syndicate, (1903) W.N. I2I. The 
assignee of a part of a debt though he would be treated as an equitable 
creditor could not maintain an application based on clause (t) because 
ho cannot serve an effective demand under clause (i). See the 
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“unable to pay its debts” 


observations of P.O. Lawrence, 
34 Q at pp. 3=55, 356. 


J., in /n re Steel Wing Co., (1921) i Ch. Sec. 163 


The limit of Rs. 500 is imposed bv the statute for the purposes Debt must 
of this clause only. No creditor whose debt amounts to less than than 

on the ground 5oo. 

o an unsatisfied demand. See In re Herbert Standring & Co ('i8qs’) 

W.N. 99. ' ^ 


It does not however prevent him from applying for a winding- 
up order under the other clauses of this section. In re London & 
Birmingham Flint Glass S- Alkali Co., 1 De G. F. & J. 257. See 

In re Gold Hill Mines, 23 Ch.-D. 210 ; In re Yate Collieries & Lime- 

works Co., (1883) W.N. 171 ; and In re World Industrial Bank Ltd 
(1909) W.N. 148. 


_ It is however permissible for a group of creditors, whose indi¬ 
vidual debts are below Rs. 500 but the aggregate of whose debts exceed 
Ks. 500, to combine and present a petition based upon this clause. 
The same result will happen if there are other creditors who support 
the petition and whose debts together with the debt of the petitioner ' 

amount to over Rs. 500. See In re Leyton & Walthamstow Cycle Co 
(1901) W.N. 225. 


No parh’cular form of demand is necessary, nor is it necessary to Demand 
use the word "demand.” All that is necessary is that the communi¬ 
cation must be in writing and must, when looked at. indicate that the 
wnter is calling upon the company for payment. 

In order that there may not be any question as to whether the Where 
company has received .it or not, the law provides that the demand must 
be sensed at the registered office of the company either by hand or 
delivered by post. If there is no registered office, then it must be left 
at the place where the company carries on business even though it 
may not be the registered office of the company. See In re British 
& Foreign Gas Co., 12 L. T. 368. Although there are no decided 
cases to that effect, it would seem that where the company admits 

having received the notice of demand, the fact that it was not served 
at the registered office, would be immaterial. 

There was some controversy as to what this meant, whether these "Under 
words meant that the demand must be signed by the debtor or whether I’and." 
It would be sufficient if the demand was made by an authorized agent. 

Until 1926, a notice signed by an authorized agent was hardly ever 
challenged. In that year, however, in the case of Japan Cotton 
trading Co. Ltd. v. Jajodia Cotton Mills, Ltd., 54 Cal. 345, the 
question was raised before the Calcutta High Court as to whether a 
notice of demand not signed by the petitioning creditor could be treated 
as a notice under this section, and it was urged on behalf of the com¬ 
pany in question that the provisions of this section were mandatory 
and that it was incumbent on the petitioning creditor to sign the notice 
of demand fn order that it should be deemed to have been given under 
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his hand. Rankin, C.J., upheld this objection on the part of the com¬ 
pany and in delivering his judgment [ibid, p. 349) said as follows; — 
"Those notices are letters signed by the solicitors in their own name 
Fox and Mandal and the objection taken before us is that that does not 
comply with the terms of sub-section (i) to section 163 "if a creditor 
to whom the company is indebted in a sum exceeding Rs, 500 then due 
has served on the company a demand under his hand requiring the 
company to pay the sum so due." We have, therefore, to consider in 
this case whether it is correct to apply for the purposes of section 163 
the general common law principle Qui jacit per alhon facii per se in 
accordance with the decision in hi re }Vhitlay Partners Ltd., (1886) 
32 Ch. D. 337. It seems to me very difficult to say that the words 
"under his hand" in a section of this character are complied with 
by any notice in writing or by a notice which is signed by some¬ 
body acting in the ordinaiy^ way as a solicitor of the petitioning creditors. 
The effect of the statutory notice is that unless the debt is paid within 
three weeks or some arrangement is made with the creditors, the com¬ 
pany is .in the position of being conclusively estopped from denying 
that it is unable to pay its debts. It is a highly formal and important 
document, although it is perfectly true that the demand may be made 
in any terms. It has to be served on the company by leaving the 
same at its registered office and it has to be a demand "under the 
hand" of the creditors. I think that those words must be taken to 


have a special intention. The intention must be that there can be 
no doubt at all about such a notice as this being recognized as a notice 
directly authorized by the creditors and as one to which will attach 
or may attach the very serious consequences which the Companies 
Act imposes. That any solicitor’s letter making a demand in any 
form, if left at the registered office of the company, should be regarded 
as a notice that the company must be wound up on the creditor’s 


petition if the debt were not paid 


within three weeks is, I think, not 


the intention of the statute. I am far from saying that any good 


would be done b}' attempting to draw any analog}^ between this 


statutory notice and such a notice as the bankruptcy notice under the 
Fnglish Rankruptc}' Act. But it is clear that "under his hand" has 


some s])ecial imrpose in this connection ; 


and in view of the fact that 


a consequence so serious is attached to non-compliance with the notice, 

I am not of oj^inion that there is here nothing to prevent the general 

common law principle from being applied. That being so the two notices 

founded upon in this petition as being statutoiy notices are not 
sumciuU.” 


A similar \-i(.*w 
bhai 0^ Co. 

and M. .-I. Knreshi 
See also ]Vi!son v. 


was taken by the Rangoon High Court in Manjee^ 
V. Jamal Bros, Co., 5 Rangoon 483 at p. 490 ; 
V. Argus Footiccar Lid., 9 Rangoon 323 at 329. 
Wallani, L.R. 5 Ex. D. 155. Having regard to 


th(‘ fact that an unsatisfied demand is 


practically in the nature of an 
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‘'unable to pay its debts'' 


act of bankruptcy, it would seem as if a strict construction of the Sec. 163 
section IS permissible. - 

Following on this it was urged in some cases that when the peti¬ 
tioning creditor was a firm, the terms of this section were not complied 
with unless the notice was signed by all the members of the firm. 

The Amending Act of 1936 has removed these difficulties by in- Demand 
corporatmg sub-section (2) under which a demand will be deemed to 
have been duly given under the hand of the creditor if it is signed by bv ag^em 
an agent or a legal adviser duly authorized on his behalf, or in the case 

o a firm, if it is signed by such an agent or by a legal adviser or by 
any one member of the firm on behalf of the firm. 


This word has been construed by the courts to mean omission with- “Neglect.” 
out any reasonable cause. See In re Imperial Hydropathic Hotel Co. 

49 L.T. 147. Where there is a demand and there is omission, without 
reasonable cause, to comply with the demand, the courts are bound to 
treat such omission as neglect, as conclusive evidence of the company’s 
insolvency. As Chief Justice Rankin pointed out in the case of /a/an 
Cotton Trading Co. v. Jajodia Cotton Milh Ltd., 54 Cal. 345 at p. 352, 
this sub-section means that “the company to be served must at the time 
of the service be in default and that, being in default, it is to be served 
with a demand under rather special precautions so that if it makes 
further default for a period of 3 weeks the question of its inability to 
pay its debts is set at rest.” Where there is a valid demand and a 
neglect to comply with the same, the company will be precluded from 
proving that it was not in insolvent circumstances and no evidence would 
be admissible on the part of the company to prove its solvenc}^ See 
Manjibhat Khataw S- Co. v. Jamal Bros.. 5 Rangoon 483 at p. 491 ; 

M. A. Kureshi v. Argus Footwear, Ltd., 9 Rangoon 323 at p. 328 ; and 
In re Imperial Hydropathic Hotel Co., 49 L.T. 147. 

Where a debt is, however, bona fide disputed, non-payment of it Bona fide 

cannot be treated as amounting to neglect within the meaning of this 
section. debt. 


In such a case the courts generally act on the principle that a wind- 
ing up petition is not to be used as a machinery to try a common law 
action, and that a petition for a winding up order to enforce payment 

of a debt which is bona fide disputed is an abuse of the process of the 

court. 


In re London & Paris Banking Corp., L.R. 19 Eq. 444 ; In re 
Imperial Guardian Life Assurance Society, L.R. 9 Eq. 447 ; In re 
Wheal Lovell Mining Co., i M. and G. 1 ] In re Catholic Publishing etc. 
Co., 2 De G. J. & S. 116 ; In re London Wharfing Co., 35 Beav. 37 ; 
In re Brighton Club etc. Co., 35 Beav. 204 ; Tulsidas Lallubhai w. 
Bharat Khand Cotton Mills Co. Ltd., 39 Bom. 47 ; Satyarazu v. Guntoor 
Mill case, 48 Mad. 267 at pp. 272-3 ; and The Company v. Sir 
Rameswar Singh, 23 C.W.N. 844 at 857. 
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Court's 
duty to 
enquire 
into 
grounds 
on which 
a debt is 
disputed. 


It is not only competent for, but is the duty of the court to go 
into the question of genuineness or otherwise of the dispute raised by 
the company and to see whether the “dispute is on the face of it genuine 
or merely a cloak on the company's real inability to pay its debts. 

Per Beaman, J., in Tulshidas v. Bharat Khand Cotton Mills, {supra). 
The mere assertion by the company that the debt is disputed is not 
sufficient, and if the court finds that the debt is not disputed on any 
substantial ground, it should deal with the position and make an order. 

In re Kiytg's Cross Dwellmg Co., L.R. ii Eq. 149 ; In re Great Britain 
Mutual Life Assurance Society, 16 Ch.D. 246 ; In re Imperial Hydro¬ 
pathic Hotel Co., 49 L.T. 147 ; In re Brighton Club Co., 35 Beav 204 ; 
and In re Imperial Silver Quarries, 16 W.R. 1220. 

Jessel M.R. summed up the law on the point (In re Imperial Hydro¬ 
pathic Hotel Co., 49 L.T. 147 at p. 149) in the following words: — 

“The rule is, no doubt, that when the debt is undisputed and is of 
sufficient amount, then he has a right to obtain payment by a winding 
up petition, if he has given a statutory notice. Then we have to 
consider what is the meaning of a debt being undisputed. As I said 
in this case, there was no reasonable excuse for refusing to pay this 
debt or neglecting to pay it, but was there under a mistake in law, a bona 
fide dispute, something which should have prevented him from present¬ 
ing the winding up petition? I do not think there was. I l\ave looked 
through the correspondence and I must sa3^ I have come to the conclu¬ 
sion that the writers of the letters on the part of those who disputed the 
claim of Mr. Batty had no clear idea of their position. They stated in 
one letter one thing, and in another letter another, but none of the 
letters appear to me to amount this: We dispute your debt on any one 
of these grounds. They said in one letter, “You did not lend it to our 
clients.” In another letter, “We have received no notice of your claim, 
iiiid cannot admit any claim against these persons without evidence in 
supj)oit of it.” Then they ask for particulars, but, when we come to 
the facts, we find this, that the creditor knew they had a balance sheet 
with his name in it, and with the amount in ; that they had paid him 
interest in April, recei\‘ing this demandin May Tor the £500 from the very 
people, and oi course he would naturally think they were trifling with 
him, and th.at the}’ knew the particulars. Besides that, he tells them 
thi-, and I tliiiik he might reasonably believe that they were playing 
with him. lhat is the \'iew I take of the correspondence, and I am by 
no means nnprciwred to say this, that if they had put all those shadowy 
claims together in a letter, in the most distinct terms, the creditor wotJd 
still have been entitled to think they were, to use a common phrase, 
making game of him—that they could not be serious in such a line of 
ileiciice. Ihen he is entitled to say “My claim is not boMfl fide disputed, 
\ on me amusing }’oursel\ es by weaving some cobwebs ; but you do 
not intend to pa}’, and you know that this is nonsense, and that it is a 
more excuse for non-]xi}’ment, or for obtaining delay." It is not because 
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a man says I dispute the debt” that makes it a disputed debt. He 
must give some reasonable ground, and if he writes a series of non¬ 
sensical propositions, it appears to me the creditor is entitled to say: 

You are merely amusing yourself by trying to put me off with vague 
and frivolous excuses—you do not see any ground to dispute it in law.” 
t appears to me that this was not a case in which the creditor had notice 
of a bona fide dispute as to his debt, which would compel him to refrain 
frorn attempting to reco% er payment of what is really an undisputed 
debt, an undefended demand, by means of a winding-up petition, and 
the result is, in my opinion, that he is entitled to succeed.” 

In order to take advantage of the presumption raised under this 
clause It IS necessary to wait for 21 days before presenting the petition 
See In re Catholic Publishing etc. Co.. 2 De G. J. and S. 121. 

hr. respect of which the petition is presented is 

bona fide disputed, then no petition would lie even if there is an admitted 
debt o over Rs. 500. See In re Brighton Club Co.. 35 Beav. 204 ; and 
Exparte—Owen, 4 L.T. 684. 

Where a debt is bona fide disputed, the proper course would be, as 
tuet Justice Sanderson pointed out in the case of The Company v 
.Rames^,ar Singh. 23 C.W.N. 844 at 857. to relegate the parties to 
a suit and to stay the winding-up proceedings until the determination 
of such a suit. The court is entitled, in such cases, to direct security 
to be furnished or not, as it thinks fit. See In re Catholic Publishing 
etc. Co., (supra) ; In re Inventors’ Association. 2 Dr. and Sm. 553 ; 
and In re Compagnie Generate des Asphaltes. (1883) W.N. 17. If 
owever the court is satisfied that the company will be unable to pay 

the debts, if established, then it may make a winding-up order. See 
In re London Wharfing Co.. 35 Beav. 37. 

Sub-clause (ii) contemplates cases of unsatisfied execution. When 
execution against a company in respect of a decree in favour of a 
creditor is returned unsatisfied, wholly or in part, it affords a presump¬ 
tion that the company is insolvent. 

In order to avail of the presumption to be raised under this clause. 

It would be necessary to show that execution was in fact taken out and 
at It was returned unsatisfied. The only exception is the case where 
on the company’s assertion that it has no assets on which the creditor 
can levy execution, the creditor refrains from actually levying execution 
bee In re Flagstaff Mining etc. Co. of Utah. L.R. 20 Eq. 268. It should 
e noted here that as distinguished from the case of an individual, in 
the case of a company the fact that the properties of the company 
remain under an attachment for more than 21 days would not afford 
grounds for an application for the winding up of the company. 

Under sub-clause (Hi), it is open to the petitioning creditor to prove 
«tunde that the company is unable to pay its debts as and when they 
all due. It would be sufficient in such a case to prove that the com¬ 
pany cannot meet its liabilities as and when they fall due, and the 


Sec. 163 


3 weeks’ 
time must 
elapse 
from date 
of demand 


Parties 
should 
be rele¬ 
gated to 
a suit 
where the 
debt is 
bona fide 
disputed. 


Un¬ 

satisfied 

execution. 


Inability 
to pay debt; 
may be 
proved 
indepen¬ 
dently. 
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J'acts relied 
upon for 
insolvencv 
must 1)0 
specifically 
pleaded. 


Tilings to 
he taken 
into 

account. 


Malicious 
presenta¬ 
tion of 
petition. 


mere fact that the company has assets locked up which, if properly 
realized, would exceed its liabilities would afford no defence. Per 
Vaughan Williams, J., In re Washington Diamond Mining Co., (1893) 

3 Ch. 95 at pp. loo-ioi. See also Nripendra Nath v. Ashutosh, 19 
C.W.N. 157 at 158 ; In re European Life Assurance Society, L.R. 

9 Eq. 122 : and Exparte Spackman, 18 L.J. Ch. 261. 

Under this clause it has been held that insolvency of a company 
can be proved by showing that the company failed to honour its accept¬ 
ance for goods purchased: See In re Globe New Patent Iron & Steel 
Co., L.R. 20 Eq. 337 : similarly where a judgment creditor was told 
by tlie company’s solicitors that there were no assets, In re Yate Collieries 
& Limeworks Co., (1883) W.N. 171. 

Where it is intended to prove insolvency—not under clauses (1) 
and (ii), but under clause (Hi), the facts must be specifically mentioned 
in the petition. An applicant who relies upon facts in order to bring 
the case within clause (i) and (/i) cannot be allowed to switch off at the 
hearing and to prove that the company is otherwise insol¬ 
vent. Per Rankin, C. J., in Japan Cotton Trading Co. v. Jajodia 
Cotton Mills Ltd., 54 Cal. at pp. 353-355. 

In determining the question as to whether a company is unable to 
pay its debts under this sub-clause, one must take into account the 
existing and prospective assets on the one hand, and the existing 
contingent and prospective liabilities on the other. See In re European 
Life Assurance Society, L.R. 9 Eq. 122. Thus the uncalled capital is 
one of the assets which must be taken into account: In re Bradford 
Tramway Co. 4 Ch. D. 18, unless there is evidence to show that the 
shareholders are themselves insolvent. 

As can well be appreciated, the greatest harm might be done to a 
solvent company by the presentation of a winding-up petition out of 
malice or by a creditor whose debt is bona fide disputed by the company. 
In such cases it is well recognized that two courses are open to the 
comj)any, ilz. : — 

(1) If a petition has not been actually presented: to file a suit 
against the creditor to restrain the filing of a malicious petition for 
winding up and to apply for an injunction. Cadiz Waterworks Co,, v. 
Barnett, L.R. iq Eq. 182 ; Niger Merchants v. Capper, 18 Ch. D. 557 ; 
Circle Rcstaitrani etc. Co. v. Lavery, 18 Ch. D. 555 ; New Travellers 
Chambers v. Cheese, 70 L.T. 272 ; and In re A Company, (1894) 
2 Ch. 349 ; or 

(2) If a petition has already been presented: then to apply to 
the Court, betore which the petition has been presented to restrain the 
issue of ad\ ertisement and to take the petition off the file or to stay all 
further pn^ceeclings. In re Gold Hill Mines, 23 Ch. D. 210 ; In re A 
Company, (1894) 2 Ch. 349 ; and /;/ re Cofttpaginc Generale etc,, {1883) 
W.N. 17, 
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TRANSFER OF WINDING UP PROCEEDINGS 

Apart from these, there is of course always the remedy by way of Sec 
action m damages for the malicious presentation of a winding-up 
petition. No special damages need be proved in such an action. 
Quay z ill Consolidated Gold Mining Co. v. Eyre, ii Q.B.D. 674. 

• the High Court makes an order for 

winding up a company under this Act, it may, if it thinks 

Winding up may be dircct all subscqueiit proceedings 


163 


referred 
Court. 


to District 


to be had in a District Court; and 

, thereupon such District Court shall 

I winding up the company, be deemed 

to be the Court within the meaning of this Act, and shall 

have, for the purposes of such winding up, all the jurisdic¬ 
tion and powers of the High Court. 


This section authorises the High Court, in cases where it thinks fit, 
to direct that proceedings subsequent to the making of a winding up 
order should be carried on in a District Court, which, for such purposes 
shall be deemed to have all the powers of the High Court. 

Matters which should weigh with the Court under this section 
would be: — 


(u) the location of the assets ; 

(6) the location of the contributories and creditors ; and 
(c) general convenience in the matter of the winding up. 


ni r during the progress of a winding up in a 

District Court it is made to appear to the High Court that 

Transfer of winding thc Same could be mofe conveiiiently 

prosecuted in any other District Court 
having jurisdiction to wind un mm 
panies the High Court may transfer the same to such 

other Court, and thereupon the winding up shall nroceed 
in such other District Court. ^ 


up from one District 
Court to another. 


166. An application to the Court for the winding 
up of a company shall be by petition presented, subject 

Provisions as to ap- ^ the provisious of this scction either 
pi.cat.ons for winding by the Company, or by any creditor 

or prospective creditor or creditors),'SntStory'^or^fon- 

Sparely; Z 1 Z^Slar: ” 

Provided that— 

(a) a contributory shall not be entitled to nresent 
unl&s—winding up a company 
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Sec. 166. (j) either the number of members is reduced, in 

the case of a private company, below two, 
or, in the case of any other company, 
below seven; or 

(ii) the shares in respect of which he is a con¬ 
tributory or some of them either were 
original!}^ allotted to him or have been 
held by him, and registered in his name, 
for at least six months during the eighteen 
months before the commencement of the 
winding up, or have devolved on him 
through the death of a former holder; 
(aa) the rcfiistrar shall not be entitled to present a 

Petition for ivinding up a company — 

{i) except on the ground that from the financial 

condition of the company as disclosed in 
its balance sheet or from the report of an 
inspector appointed under section 138 it 
appears that the company is unable to pay 
its debts, and 

{ii) unless the previous sanction of the Local 

Government has been obtained to the 
presentation of the petition: 

Provided that no such sanction shall be given 

unless the company has first been afforded 
an opportunity of being heard. 

(b) a petition for winding up a company on the 

ground of default in filing the statutory 
report or in holding the statutory meeting 
shall not be presented by any person 
except a shareholder, nor before the expira¬ 
tion of fourteen days after the last day on 
w hich the meeting ought to have been held; 
(r) the Court shall not give a hearing to a petition 

for winding up a company by a contingent 
or prospective creditor until such security 
for costs has been given as the Court thinfe 
reasonable and until a primd facie case for 

w'inding up has been established to the satis¬ 
faction of the Court. 


INDUS ot chaiiRcs. rho words in italics after the word 'separately’ and the 

danse („</l have been inserted by section So of the Amending Act of 1936. 

The ameiidiiKnt gi\ es power to the registrar to apply for the winding up 

a coinpaTiv and defines the circumstances in which the power may be 
(•\ercibcd.”—.Vo/rs 01: Chiiisrs. 


of 
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“We consider that the Focal Government should not sanction the presenta- Sec. 166 
tion of a petition by the registrar for winding up a company without first 
hearing what the company has to urge to the contrary. We have provided for 
this by a slight rearrangement of the amendment proposed to section 166. and 
by tlie addition of a proviso."—Re/jo;-/ of the Select Cowntittee. 

167 . An order for winding up a company shall 
operate in favour of all the creditors and of all the contri- 
Effect of winding up butories of the compauy as if made on 

the joint petition of a creditor and of 

a contributory. 


The effect of this section is to provide that a winding-up order once 

made can be availed of by all creditors and contributories to the same 

extent as if the order had been made on the petition of everyone 
concerned. 

168. A winding up of a company by the Court shall 
Commencement of bc dccmed to commencc at the time of 
wmdmg up by Court. .^hc presentation of the petition for the 
Winding up. 

An order for winding up when made, is deemed to have retrospec¬ 
tive effect as from the date when the petition was presented. 

Where there are several petitions and an order is made on more when 
than one of them, the order for winding, up will be deemed to have 'vinding 
commenced as from the date when the earliest petition was presented, dlemed 
See Kent v. Kteehold Lund Co., L.R. 3 Ch, App. 493 - Similarly where have 
a petition for the winding up of a company is presented but is dismissed 
by the first Court and there is an appeal, and ultimately the Court of 
Appeal sets aside the order made by the first Court, then in such a case, 
the winding up will be deemed to have commenced from the time when 
the petition was presented in the lower Court, although it might have 
been dismissed there. Per Cotton, L.J., in In re Capital Fire Insurance 
Association, 24 Ch. D. 408 at p. 419. 

This section is very important from the point of view of interim 
dealings by the company. The general principle is that where a com- ordefon^ 
pany is being wound up by the Court, all dispositions of the company’s 
properties or transfers of shares and alterations in the status of its compand 
members made between the presentation of the petition for the winding 
up and the order, are to be void unless the Court otherwise orders. See 
Barge’s case, L.R. 5 Eq. 420. It is however open to the Court to 
sanction the transactions with retrospective effect. Gihbs and West’s 
case, L.R. 10 Eq. 312 at p. 324. 

As a general rule the Court validates transactions which were carried 
out in the ordinary course of trade, e.g., disposition of properties 
by sale, mortgage or any other means, which are completed bona fide 

57 
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Sec, 168 between the presentation of the petition and the winding up order. See 

In re Wiltshire Iron Co., L.R. 3 Ch. App. 443 ; In re Park, Ward & 
Co., (1926) I Ch. 828. See also Tulsidas Jasraj v. Industrial Bank of 
Western India, 54 Bom. 718 at p. 743. On similar grounds, the Court 
has in many cases confirmed bona fide transfers of shares which were 
completed before the order was made in ignorance of the fact of the 
presentation of the petition. See Emmersons case, L.R. i Ch. App. 
433. If, however, a contract is in the executory stage and incomplete 
on the date of the winding up, the Court has no jurisdiction to direct 
it to be performed. Thus in a contract for sale where the property 
has not passed, all that a purchaser can do is to prove for damages. 
See MeHey Steel Co. v. Naylor, L.R. 9 A.C. 434. 

These provisions however do not apply to the case of payments 
made by the company after the petition was presented, for, in such 
cases, creditors are deemed to have had notice of the petition and the 
payment of a perfectly bona fide debt of the company will not be validat¬ 
ed by the courts. See In re Civil Service etc. Stores, 57 L.J. Ch. 119. 

For further notes, see notes under section 227. 


169. The Court may, at any time after the presenta¬ 
tion of the petition for winding: up a company under this 
Court may grant in- Act, and before making an order for 

winding up the company, upon the 
application of the compan 3 ^ or of any creditor or contri¬ 
butor}^ of the company, restrain further proceedings in 
any suit or proceeding against the company, upon such 
terms as the Court thinks fit. 


Who can 
apply for 
an order. 


This section gives the Court the power to make interim orders 
after the presentation of the petition for the winding up of a company 
and bt'forc the making of an order for winding up, restraining further 

proceedings in any suit or proceeding which may then be pending 
against the compan3^ 

An application under this section can be made by the company or 
b}^ any creditor or contributor}". The Court, to which such an applica¬ 
tion is made has always a discretion in the matter, and may either 

make or refuse the order. See In re Great Ship Co., Parrv's case, 4 De 
G. J. and S. 63. 


As a geiu'ial lule, howe\er. unless there are special circumstances 

winch dis.iititlo the applicant to order, the Court usually stays the 

proccedinf;^. In making such orders, the Court acts on the principle 

that the mam ohjeit of a winding up is to see that the assets are 

collected and distrihuted p„ri /^assii amongst the creditors after payment 

of the preferential debts. See Smith, Fleming Co.'s case. L.R. I Ch. 
App. 538 at p. 545. 


INJUNCTION BY COURT 


45 ^ 

Jurisdiction to grant such an order is given by this section to the Sec. 169 
winding up Court (In re International Pulp and Paper Co., 3 Ch. D. 

reported in In re People’s has 

Lraraen CO., i Ch. D. 44 (where it was held that the application for j«i‘isdiction 
restraining proceedings in such an action should be made to the Court ^niunctfon 
before which the action is pending), have no application, having regard 
to the difference in the language of the corresponding section of the 
English Act (section 172). In Virbaip v. Wadia Mills Company, 

18 Bom. 65, the Court before which the proceeding was pending made 
an order for stay of all further proceedings at the instance of 
the defendant company, on being intimated that a winding-up petition 
was pending. The learned Judge said in his judgment:—“The appli¬ 
cation to stay proceedings is now made by the defendant and under 
section 134 of the Indian Companies Act I have discretion to make the 
order.” This decision does not appear to be correct, because under 

^ section 134 of the Act of 1882 which is in similar terms, jurisdiction was 
conferred upon the Court dealing with the winding up. 

Under the rules of the different High Courts the jurisdiction to 
hear company matters is generally given to particular Judges. See In 
re Steel Construction Co. Ltd., 39 C.W.N. 1259. "'here it was held that 
only the Judge to whom company business has been assigned has 
junsdiction to deal with applications under the Companies Act, and 
applications must be made to these Judges for the order. The other 
Judges would have no jurisdiction to make the order. 

Under this section the Court may restrain further proceedings not where oro- 
only in suits but in all sorts of proceedings, e.g., by way of distress ceedings 

execution, and garnishee order. See In re Lancashire Cotton and reTtraLed 
Spinning Co.. 35 Ch. D. 656 ; In re Exhall Coal Mining Co., 4 De G.J. 
and S. 377 ; In re Dry Docks Corporation of London. 39 Ch. D. 306 ; 

(cases relating to distress for rent). In re Dry Docks Corporation of 
London, 39 Ch. D. 306 ; (cases relating to distress for rates). Croshaw 
V. Lyndhurst Ship Co.. (1897) 2 Ch. 154 ; and In re Stanhole 
Silkstone Collieries Co., n Ch. D. 160 ; (cases of garnishee proceed¬ 
ings). Even the Crown can be prevented from proceeding against a 
company in liquidation under this section, as the Crown stands in no 
better position than an ordinary creditor. See Food Controller v Cork 
(1923) A.C. 647 ; In re Webb & Co.. (1922) 2 Ch. 369 ; and In re 
Northern Bengal Co. 41 C.W.N. p. 458. Similarly the Court has 
jurisdiction to restrain proceedings pending before Magistrates to recover 
penalties. See In re Briton Medical etc. Life Association, 32 Ch. D 

The following observations made by Jessel, M.R., in the case In re 
International Pulp & Paper Co.. 3 Ch. D. 594 at p. 599, on the 

question as to what is the extent of the power of the Court under this 

section are well worth reproduction. “The words are general_‘action 

suit, or other proceedings.’ Why should I limit them? Those who 
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Proceedings 
in Foreign 
Courts 
at the 
instance of 
a person 
residing 
within 
jurisdiction 
can f)c 
restrained. 


Execution 
proceedings 
can he 
restrained 
at any 
stage. 


When is 
execution 
saul to he 
“put in 
force" in 
English 
law. 


say that I am to impose a limit upon these general words must shew 
a reason for my so doing. There can be no reason that I can find 
for limiting them, except that the Court has no power to enforce its 
order. I agree, if any creditor in Turkey, Russia, or any other purely 
foreign country, were to bring an action, although it would be desirable 
in the interests of the person concerned in the litigation to make that 
creditor come in with the rest, yet the Court cannot restrain the action 
for want of power—not from want of will or want of provisions in the 
Act of Parliament, but simply that the Act of Parliament cannot give 
this Court jurisdiction over Turkey or over Russia." 

As regards the proceedings pending in a foreign country, the Judge 
thus observed in the same case:—“It has been decided in these cases 
that the Court not only can, but ought to grant an injunction to 
restrain a creditor within the jurisdiction from proceeding with an action 
out of the jurisdiction. The only authority to be found in the Act is 
given by the sections to which I have referred. It shows, therefore, 


that 'action, suit, or proceedings’ ought to be read generally, because 

otherwise there would be no other means of restraining an action abroad. 

That is the positive decision, and that is the meaning of the words.'* 
(Ibid, p. 599), 

Under this section, the Court would have power to restrain execu¬ 


tion, irrespective of the stage it has reached i.e, even if it has been put 

in force ; although in England it would not ordinarily do so. This is 

because of the difference in the position of the execution creditors in 

England as compared to that of an execution creditor in India. 

Under the English law, a person levying execution becomes 

a secured creditor in respect of the property against which the 

execution has been taken and put in force. See In re Stanhope Silk- 

stofu Colliery Co., ii Ch. D. i6o ; and In re National United etc, 
Corporatiou. (looi) i Ch. 950. 

An ex(‘( iition is treated as having been put in force where the pro- 
p^-ilv in ii-j ert of wiiicli execution is taken, is taken possession of 
by the SheriiT. In rr London and Devon Biscuit Co., L.R. 12 Eq. 190. 
In sncli a case, under the English law, the creditor would not, except 
under siiecial circumstances, be prevented from realising the benefit of 
l.:s execution, h, n- (ircat Ship Co.. 4 De G.J. and S. 63 I In re 
p/hcnr:,o nri.-c,o.ks. 16 Ch. D. 337; /„ re British Salicylates. 
(ly y,i I h. 1 ; and Cxp^ute Xcisou. 14 Ch. D. 41. Where, however 
a Comi .<.:k hy an oxuulioii dcditor would be prejudicial to the interest 
l.K (.onij)ai.\ .iiul its, ciciiitors, the Court would have jurisdiction to 
,,n luyni tion .adrainin- tlic sale but on condition that a first 

^ ^ in ta\our of the execution creditor on the 

CC/'/'/''’’. 'r ' ^ ^49; In re DubUn 

^ Cnclcr the English law where the 

ycuuuuy.Kul IHH iHon put ui force before the presentation of the 

. U'li, UC .oult, in order to prevent any particular creditor from 
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getting preference over the others and in order to enforce an equal Sec. 169 
distribution of the assets amongst all the creditors, would ordinarily stay 
proceedings. See In re London & Devon Biscuit Co., L.R. 12 
Eq. 190. The only case under which the Courts possibly would grant 
leave to the execution creditor to proceed with the execution, notwith¬ 
standing the presentation of a petition, would be where the creditor "'hen 
has been prevented from taking execution until after the presentation of 
the petition by reason of false pretence, misrepresentation, or by trickery allowed to 
on the part of the company. In re Imperial Steam Coal Co., 

16 W. R. 689 ; In re Richards & Co., ii Ch. D. 676 ; and Rudow v* 

Great Britain etc. Society, 17 Ch. D. 600. 

The same principle would apply where the company is being 
voluntarily wound up. Armorduct Manujacturine Co \ General 
Incandescent Co., (1911) 2 K.B. 143. S • . 

In India, a creditor levying execution by attachment and seizure Attachment 
has been consistently held to have obtained no charge. An attachment 

having regard to the wording of section 64 of the Code of Civil Procei create no 
dure, merely prevents a private alienation and confers no title and 
creates no lien in his favour. Motilal v. Karrab-ul-din. 24 I.A. 170 ; 

F. Peacock v. Madangopal, 29 Cal. 428 ; Raghunath Das v. Sundarda’s 
Khetri, 41 I.A. at p. 251 ; and Krishnasavsmy v. Official Assignee of 
Madras, 26 Mad. 673. In a recent decision of the Privy Council, G. 
Anantapadmanahhaswami v. Official Receiver of Secunderabad, L.R. 

60 I.A. 167 at p. 174, their Lordships seem to doubt the correctness of 
these decisions and appear to endorse the view expressed in Suraj Bunsi 
Koer V. Sheo Proshad Singh, 6 LA. at p. 109, that where property is 
attached and an order for sale is made that would create a charge in 
favour of the attaching creditor. This decision is apparently not 
consistent with the wording of section 64, and certainly offends against 
the provisions of section 53 of the Presidency Towns Insolvency Act. 

This decision of the Judicial Committee has since been considered in 
certain cases by the Calcutta High Court and has been construed as 
not specifically overruling the decision in Frederick Peacock v. Madan¬ 
gopal, 29, Cal. 428. Until and unless the decision in Peacock v. 

Madangopal and those following it, are expressly overruled, an attach¬ 
ing creditor cannot be taken to have obtained any charge by reason of 
the attachment even though it is followed up by an order for sale. 

The distinction between the respective positions has been very 
clearly pointed out by Lort-Williams, J., in the case of In re Rajbari 
Ice Factory Ltd., reported in 41 C.W.N. at p. 597. 

The application is generally made in Chambers and cat parte in the How a l’ 
first instance (Masbach v. Anderson, 26 W.R. 100) when an interim cation i?" 
order may be obtained ; but the application must be finally heard on 
notice to the party having the carriage of the proceedings which it is 
intended to stay. The application must be supported by an affidavit 
containing all the facts, and the Court will generally require the usual 
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XeriTis on 
which the 
order is 
made. 


Persons 
who may 
he lieard 
on the 
petitiofi. 


undertaking as to damages by some responsible officer of the company 
as a condition of granting an interim order. See Westminster Associa¬ 
tion V. Upward, 24 S. J. 690. 

As the section shows, the Court can impose any terms it thinks fit 
as a condition of granting relief under this section. When staying the 
proceeding, the Court generally does it on the terms that the plaintiff is 
to be at liberty to add the costs of the action to his debt. See In re 
London and Suburban Bank, 19 W. R. 950 ; In re Walker & Banagher 
Distillery Co., i Q.B.D. rag at p. 130 ; and Rose & Co. v. Gardden 
Lodge Coal etc. Co., 3 Q.B.D. 235. Where the plaintiff is obstructive, 
the Court may make him pay the costs. Freeman v. General 
Publishing Co. Ltd., (1894) 2 Q.B. 380. 

170. ( 7 ) On hearing the petition the Court ma}^ 

dismiss it with or without costs, or adjourn the hearing 
Powers of Court on Conditionally or unconditionally, or 
hearing petition. malcc any interim order or any other 

order that it deems just, but the Court shall not refuse to 
make a winding-up order on the ground only that the 
assets of the company have been mortgaged to an amount 
equal to or in excess of those assets, or that the company 
has no assets. 

( 2 ) Where the petition is presented on the ground of 
default in filing the statutory report or in holding the 
statutory meeting, the Court may order the costs to be 
paid by any persons who, in the opinion of the Court, are 
responsible for the default. 

( 5 ) Where the Court makes ati order for the winding 
up of a company it shall, except where a liquidator is 
appointed simultaneously, forthioith cause intimation 
thereof to he sent to the official receiver. 

Notes of changes. Suh-srction (3) has lieen added by section 90 of the 
Amending Act of 1936. 

The amendment “provides that notice of a court’s order for winding up 
shall lie sent to tlie official receiver.”— Nott's ofi Clauses. 


This section deals with the hearing of a winding-up petition and 
indirates the orders which the Court may pass. 

rile [arsons who are entitled to be heard on the petition are: — 
firsf, the persons served with the copy of the petition* namely, the 
company, and secondly, other creditors or contributories who, in res¬ 
ponse to the ;ul\’e! tisemeni, have given notice of their intention to 
appear and have entered appearance. The Court, however, has always 
the lif^ht to allow otiier jiersons to apjiear either in support or in oppo¬ 
sition. See hi re Uradiord yavioation Co., L.R. s Ch, Add. 600. 
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A secured creditor may appear on the petition either to support 

or oppose the application. It is not necessary for him to give up his 

security as a condition of being allowed to appear. Moor v. Anglo- 

Itahan Bank, 10 Ch. D. 68r. In re Car,narthenshne Anthracite Lai 
and Iron Co., (1875) W.N. 243. 

tion of cross-examina¬ 

tion of the other on their affidavits specially if there are conflicting 

questions of facts. La Trinidad v. Browne, 36 W.R 138 Libertv 
may a so be given by ,he Court to adduce la, evideS spec 'uy 
where for any reason the persons sought to be examined have refused 
o make any affidavit. The examination may be held before the Court 
or before the Registrar and sometimes before a special Examiner In 
re Sprtngall and Goldsack’s Contract, (1875) W.N. p. 225. A subpoena 
may be issued to enforce the attendance of the witness. In re West¬ 
moreland Green and Blue Slate Co., 66 L.T. 52. In default of attend¬ 
ance a writ of arrest may issue. At the hearing of the petition the 

considered by the Court may be briefly stated 

(1) Is there jurisdiction to wind up the company? 

(2) Is the petitioner entitled to present the petition, i.e., is he a 
creditor or a contributory? 

( 3 ) If the petitioner' is a creditor, is he in fact a creditor having 
aim in presentn. or is he a contingent or prospective one? 

for depute ?^'^ ^ disputed one ? If so, are there genuine grounds 

( 5 ) If he IS a contingent or a prospective creditor, has he given 

security for costs and established a prima facie case? ® 

(6) If he is a contributory, is he qualified having regard to the 

provisions of section 166? ® 

sectio^i^gr '''' mentioned in 

(8) Has ^ prima facie case been made out? If so, has the affidavit 
opposition displaced the prima facie case? 

on I? qTiLT ~-ribu,cries 

(10) If a voluntary winding-up is alleged as a bar, is the existence 
ot a voluntary windmg-up, properly brought about, established ? 

(11) If there is a voluntary winding up in progress and if the peti¬ 

tioner is a contributory, then has he shown that he is prejudiced by the 
voluntary winding-up ? ^ 

and'dribSCir " •>’' “‘-iaom 

(13) If the petitioner is a contributory and not a creditor, are there 
pounds which make it just and equitable for the company to be wound- 

(14) Is the application made bona fide'^ 


Sec. 170 


Procedure 
at the 
hearing. 


Questions 

to be con¬ 
sidered 
at the 
hearing. 
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Security 
for costs. 


Orders 
which the 
Court may 
pass. 


Security for costs may be applied for against the applicant in the 
following cases: — 

(а) Where the petitioner is a resident outside the jurisdiction of 
the Court. In re Home Assurance Association (No. 2), L.R. 12 Eq. 

112. 

(б) If the applicant is a limited company. 

(c) If the applicant has given an address where he cannot be found. 

In re Sturgis Motor Power Syndicate, 53 L.T. 7 ^ 5 * 

[d) If he is a future or contingent creditor. 

The Court may pass any of the following orders: 

(t) Dismiss it with or without costs in the following cases. 

(a) where the Court is of opinion that the grounds under section 

162 are not made out, or 

{b) where the petition is an abuse of the process of the Court, or 

(c) where it is not just and equitable that the company should be 
wound-up, or 

((/) where the majority of the creditors and contributories are 
against the winding-up. 

Previous to the Act of 1908. the Courts used to refuse winding up 
petition on the ground that the assets of the company were mortgaged 
up to an amount equal to or in excess of the assets or that the com¬ 
pany had no assets. See for instance, In re Chapel House Colliery 
Co., 24 Ch. D. 259 ; In re Greenwood & Co., (1900) 2 Q.B. 306. 
But since the Act of iqo8, tliis is no longer good law, and it is not 
comjK'tent for the Court now to refuse to make winding-up order only 
because the asM-ts might have been mortgaged to such an extent that 
theiH' will be no sui'idus or that there are no assets. 

(2) Adjourn the petition or direct if to stand over, conditionally or 
uncondiiionidlx, in ordia*— 

(<0 t‘* ge the company time to raise further funds. See In re 
lUight(oi Hotel eC.. I..K. (> lu]. 339; In re MVs/cr« of Canada Oil etc, 

( <>.. l..l\. 17 iu|. 1; fn re Langley Mill Steel etc. Co., L.R. I2 Eq. 26; 
In re Great ]\'estefn Coal C onsuniers Co., 21 Ch. D. 

St. Thos.' Doi k Co.. 2 Ch. D. iib. In such cases the company is, 
.»s a rule. re(]uiia<l {o slunv to the Court that there is a reasonable 
prospect of the di bt biing ]x\id. In re Gereral Rolling Stock Co., 
34 l>ea\. \\.], quoted with approval in Tulsidas v. Industrial Bank of 
Western India, 34 lh>m. 718 at p. 731. 

(/>) to allow a resolution iov the \oluntary winding-up to be passed 
or ef.nlinued. See /;; ;■(' Last Kent Colliery Co., 30 T.L.R. 659. 

(i) to enable tin- pelitauier to establish his debt— In re Catholic 
Puhiishing ete. Co.. 2 He C. j. \ S. iio ; In re Investors Association, 
2 Dr. 8: Sm. 353 ; see also /// re Imperial Guardiapt Life Assi$rance 
Society, L.R. q Icq. 447__.or the company to impeach a judgment, 
Doices y. Hope ete. (guarantee Society, ii H.L.C. 389. 
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The general inclination of the Courts is however against adjourn- Sec. 170 
ments and specially for long periods, and that, too, for good reasons. 

A winding-up order when made relates back to the date when the 
petition is presented, and consequently adjournments are always likely 
to create complications specially with regard to intermediate transac¬ 
tions. See the observ'ations of Cairns, L.J., in In re Metropolitan Rail¬ 
way Warehousing Co., 17 L.T. 108 at p. in. It very often has the 
effect of paralysing the business of the company as was pointed out by 
Cotton, L.J., in In re Chapel House Colliery Co., 24 Ch. D. 259-263. 

The Court may make any interim order or other order that seems Court 
just and proper. The interim order which is usually made is for the ap- make 
pointment of a provisional liquidator, but sometimes the Court requires o"derrif 
undertakings from the companj^ not to deal with its assets, except in hearing is 
the usual course of business, pending the hearing of the application. 

As has been observed by Buckley (nth Edition, page 372), “A Withdrawal 
creditor who has presented and advertised a petition is not a trustee 
for other persons, or bound to bring the petition to a hearing in order 
to give creditors or shareholders an opportunity to appear to support 
or oppose it.” He is entitled to arrange with the company from before 
that he will withdraw the petition on payment of his claim and costs. 

For a long time the view was entertained that the applicant was 
dominus-litis and that he was, consequently, competent to have the peti¬ 
tion dismissed or to withdraw it on his claim and costs being satisfied. 

Thus in the case of In re Home Assurance Association, L.R. 12 Eq. 59, 
it was held that a creditor who had presented a petition and had adver¬ 
tised it was entitled to have the petition dismissed at the hearing not¬ 
withstanding the objections on the part of another creditor, who appear¬ 
ed at the hearing, his costs being provided for in the order. The same 
principle was followed in In re Hereford and South Wales etc. En¬ 
gineering Company, L.R. 17 Eq. 423. In such a case, the view origin¬ 
ally held by the Courts was that the Court cannot look into the petition 
and can know nothing about it beyond the fact that the petition was Formed 
presented. See the observations of Jessel, M. R., in In re Patent Cocoa appUca^nt 
Fibre Co., i Ch. D. 617; adopted by Buckley, J., in In re British Elec- d^inus- 
tric Street Tramways, (1903) i Ch. 725 at p. 727. The only risk the ^itis and 

applicant ran was to pay the costs (one set to each) of the creditors and withdraw 
contributories who appeared or gave notice of their intention to appear subject to 
at the hearing. In re Marlborough Club Co., L.R. i Eq. 216; In re to 
Patent Cocoa Fibre Co., {supra) ; In re British Electric Tramways Co., '^°sts to 
{supra) ; In re Nacupai Gold Mining Co., 28 Ch. D. 65. This liability appT^ring 
cannot be evaded by giving notice to them that the petitioner intends 
to apply for the dismissal of the petition. See In re Hereford and South 
Wales etc. Engineering Co., L.R. 17 Eq. 423. Where, however notice 
is given the costs which they will be entitled to are such costs as they 
have incurred up to the time of the notice. In re Marlborough Club 
Co., L.R. I Eq. 216. The only cases where costs may not be allowed 
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Change 
in the law. 


are cases where the appearance is held by the Court to be unjustified. 
In re Walkham United Mines, (1882) W.N. 134. The Court has 
always a discretion to refuse costs in a proper case, if in the circum¬ 
stances of the case it thinks fair to do so. See In re Criterion Gold Co., 
41 Ch. D. 146: In re District Bank of London, 35 Ch. D. 576. 

The law is now changed, and no applicant can now withdraw the 
petition without the leave of the Court, and no leave is granted if there 
is any one who is willing to be substituted as petitioner. 


Procedun' 
in case of 
substitu¬ 
tion. 


W'hcn 
substitu¬ 
tion may 
not be 
allowed. 


Even in cases where the claim and costs of the petitioner are paid 
he is not entitled to ask for the petition being dismissed before the date 
fixed for the hearing thereof, even though he undertakes to pay 
the costs of any persons who may appear on the date fixed. In re 
Mid Wales Hotel Co. Ltd., 17 L.T. 597: In re An hmirance Co., 33 
L.T. 49. As was explained by the Vice-Chancellor in the last mentioned 
case (at p. 50). the reasons why the Courts insist upon the matter being 
dealt with on the date fixed for the hearing is that “When a winding-up 
petition is presented it was, in effect, a proceeding for the benefit of all 
the creditors, and the advertisement called upon the public at large 
and gave notice to them of the petitioner’s intention to apply for a 
winding-up order, and any person was entitled to appear to support 
or oppose it before the Court,” and that to allow a withdrawal before 
the date “would be setting a precedent which might be attended with 
mischievous results”. It is doubtful if the same view can be taken in 


cases where there is no advertisement and consequent!}^ there is no 
invitation to any credior or contributory^ to come in, and no creditor 
or contributory has in fact appeared. In such a case there is no reason 
wh}'. if the claim of the applicant and his costs are paid off or if there 
is otherw'.se a settlement between the applicant and the company, the 
Court cannot allow a withdrawal before the date fixed for the hearing. 


\\'here on the date fixed for the hearing it appears that there is 
either a creditor or a contributory willing to be substituted, there the 
Court is bound to refuse leave to the applicant to have the petition 
dismissed. It is usual for the Courts in such a case, to allow the petition 
to stand over, to give reasonable facilities to see if any of the other 
parties who are supporting the application are agreeable to be substi¬ 
tuted. Any person who in the ojnnion of the Court would have a right 
to present a ]ietition and who :s desirous of prosecuting the petition 
may be allowed to be substituted. Where however the original petition 
is not founded on a \alid subsisting debt, substitution cannot be allow- 
(d. In Cha}lcs, Ltd., 51 S.J. loi. The Court may however in an 
eineigent case, and where there is a person prepared to take up the 
piocced'.np at once, make an order for substitution immediately wth- 

out allowing the proceedings to stand over. In re Invicta Works Co., 
(1804) W.N. 39. 
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Where the original petitioning creditor accepts payment of his debt Sec 170 

and agrees to withdraw, he runs a risk if in the end at the instance of -^- 

the substituted applicant the winding-up of the company is directed. ^J'^hdrawal 
He may have to refund the moneys on the ground of preference, spe- deration 
cially if the company is insolvent. Thus where a creditor presented a Payment, 

petition and obtained from the company part of the debt but the com¬ 
pany having failed to keep the promise the creditor proceeded with his 
petition and an order was made for the winding-up, he was directed 

to refund whait had been paid to him. /n re Liverpool Civil Service 
Association, Exparte Greenwood. L.R. 9 Ch. App. 511. 

Where there is no settlement by the company and it tenders only when 
the debt but not the costs, the applicant is entitled to appear at the company 
hearing and ask for the costs, and he will be awarded the costs. In re JrthT 
Alliance Contract Co., (1867) W.N. 218 ; In re Flagstaff etc. Co. of applicant 

Utah. L.R. 20 Eq. 268; In re Masonic and General Life Assurance Co., but not™ 

32 Ch. D. 373. Where however, the company pays the claim and the the costs. 

costs of the applicant and indemnifies him against the costs of creditors 

and contributories who may appear at the hearing, he would not be 

entitled to the costs of the hearing. In re Adjustable Horse Shoe Syn¬ 
dicate. Ltd.. (1890) W.N. 157. 


Where the applicant dies before an order is made, his heirs, exe¬ 
cutors, administrators and assigns would be entitled to obtain leave to 

go on with the petition. In re Dynevor Dyffryn etc. Collieries Co. 
(1878) W.N. 199. 

Generally the Courts discourage the presentation of successive 
petitions. Thus where a petition is presented by a creditor with know¬ 
ledge that a previous petition is pending, he has been made to pay the 
costs. See In re Accidental and Marine Insurance Corporation. Ex¬ 
parte Rasch, 15 L.T. 173; In re Building Societies Trust, 44 Ch. D. 140; 
In re Brooke S- Co., (1888) W.N. 213. The only exceptions which the 
Courts make are the cases where the first petition is a collusive or a 
fraudulent one, or where there are other suspicious grounds present 
See In re Humber Iron Works Co.. L.R. 2 Eq. 15, (case of collusion) • 
In re Norton Iron Co., apj L.J. Ch. 9, (case of fraud); In re Commer¬ 
cial Discount Co. Ltd., 32 Beav. 198, (suspicious circumstances). See 
also In re Standard Portland Cement Co.. (1890) W.N. 91. Where 
however a petition previously presented has been stayed or has been 
allowed to stand over for any reason, it would be open to a creditor to 


Death of 
an appli¬ 
cant 
before 
order. 

Second 

petition. 


When can 
a second 
petition be 
presented. 


present a second petition. See Scott v. Jackson. {1893) W.N. 184. The 
Court has a discretion in such a case however, to direct the second 
petitioner to share his costs with the first petitioner {Ibid.). The proper 
course however for a person who wants to present a petition himself 
but who is prevented from doing so by reason of the fact that a pre¬ 
vious petition is pending, would be to write to the first petitioner enquir¬ 
ing whether the petition presented by him was going to be proceeded 
With bona fide. If no satisfactory assurance is given, he would be 


What 
course a 
petitioner 
should 
take before 
presenting 
a second 
petition. 
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Second 

petition 

presented 

without 

knowledge 

of the 

first one. 


Costs. 


Wlio are 
entitled 
to get costs 
when 
petition 
results in 
an order. 
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entitled to present a petition himself and bring it to a hearing in due 
course irrespective of the first petition j see the observations of Jessell, 
M. R., in In re Norton Iron Co., (supra). Where a person presents a 
petition without having any knowledge as to the pendency of a prior 
petition, it is his duty on becoming aware of the fact about the pend¬ 
ency of the first petition, to stay his hands, and if he does so, he will 
generally be allowed his costs up to the time when he first came to 
know of the previous petition. See In re General Fimncial Bank. 
20 Ch. D. 276; In re Building Societies Trust. 44 Ch. D. 140. If how¬ 
ever with knowledge of the previous petition he goes on, then he will 
not be entitled to get the subsequent costs. A second petition which is 
presented unnecessarily while the first petition is pending is liable to 
be dismissed with costs. In re Accidental and Marine Insurance Co., 

(supra). 

The general rule as to costs of an application for the winding-up 
of a company may be summarised thus: — 

(A) Where the applicant succeeds i« obtaining an order jor the 
winding-up of the company: — 

(f) The applicant is entitled, to the costs of the application. 


(ii) The compan}’ is entitled to be paid its costs. 

(Hi) As regards the creditors and contributories appearing on the 


application— 

One set of costs is allowed to the creditors and one set to the con¬ 
tributories who support the application. Expartc Baylis, L.R. 2 Eq. 
521: In re New Gas Co., 5 Ch. D. 703: In re Anglo-Egyptian Naviga¬ 
tion Co.. L.R. 8 Eq. bbo. 

No costs arc however payable to those who appeared to oppose 
the aiiplicalion. In re Imperial Mercantile Credit Assoctaft’on, (1866) 


W.N. 257. 

All these costs are payable out of the company’s assets. 
In re Humber Iron Works Co.. L.R. 2 Eq. 15; Exparte BayUs, 35 L.J. 
Ch. 690, And the petitioner’s costs are a first charge on the assets. 
In re Aiidley Hall Cotton Spinning Co,. 37 L.J. Ch. 904. Where how¬ 
ever all the assets are. charged with the payment of the debentures and 
are not sufficient to pay them then the petitioner cannot get anything 
out of the iissels. Brabourne v. Pnn/i«g Uniof* Co., 

(^‘^93) ^ Ch. 801. \\ 9 u're the same solicitor represents some creditors 
and contributories, though tlittereiit counsel may be engaged, one set of 

costs oni^' will be allowed. In re Brighton Marine Palace Co., (1897) 
W.N. p. 12. 


ail}' 


(.O’) Where specitic 
[xuticular member 


allegations are made in the petition as regards 
or director, he would be entitled to appear 


separately, and he would be entitled to got from the applicant his costs 
if the petition is disjnissed and (or) the charges made against him are 


POWERS OF COURT IN WINDING UP 


petition 

fails. 


461 

disproved. In re Anglo-Greek Steam Co., L.R. 2 Eq. i ; In re Humber Sec. 170 
Iron Works Co., {supra). - 

{B) Where the applicant fails in his application: _ 

(0 The applicant bears his own costs. He is also liable to pay '^^ho are 

the costs of the company where the company appears to defend the costs'll 
application. 

{li) He is liable to pay one set of costs each to the creditors and 
contributories who appear to oppose the application. In re Peckham 
etc. Tramways Co., 57 L.J. Ch. 462 ; Exparte, Nunneley, 39 L.J. Ch. 

297; In re General Exchange Bank, 14 L.T. 582. 

In the case of a petition by a shareholder, however, which is dis¬ 
missed because of the opposition of the majority of the shareholders, 
the Court may dispense with the order for payment of costs, if it is 
satisfied that there was a good bona fide ground for presenting the peti¬ 
tion. In re London and Suburban Bank, L.R. 15 Eq. 274 ; In re Great 
Northern Copper Mining Co., 14 W.R. 705. The Court however can¬ 
not even in such a case allow the petitioner any costs. See In re 
Tyneside Building Society, (1885) W.N. 148. 

The rules indicated above are applicable to cases of winding-up 
petitions presented either by a creditor or a contributory. In re New 
Gas Co., 5 Ch. D. 703: Exparte Fox, L.R. 6 Ch. App.- 176; In re 
Carnarvonshire Slate Co. Ltd., 40 L.T. 35 ; and In re European Life 
Assurance Society, L.R. 10 Eq. 403. 

These rules are however not inflexible. In re Albion Bank, Rules as 
(1866) W.N. 388 ; hi re Anglo-Egyptian Navigation Co., L.R. 8 Eq. costs 
660. And the Court always has a discretion in the matter. inflexible. 

Thus the Court has refused to allow costs when it appeared that ^ourt 
the parties have appeared merely to incur costs: In re Hull & Country 
Bank, 10 Ch. D. 130 ; In re Walkham United Mines, (1882) W.N. ^^^cretion. 
134 i or where their interests were not affected; In re Star & Garter 
Hotel Co., 42 L.J. Ch. 374 ; or where the Court considers separate 
appearances unnecessary: In re City Glass Co., (1874) W.N. 116 

at p. 134. 

A winding-up order being for the benefit of all creditors and con- Appeal, 
tributories, it is open to any creditor or contributory to file an appeal. 

There is, however, this restriction, viz., that a creditor or contributory 
who did not appear in .the lower Court cannot appeal without the 
leave of the Court. In re Securities Insurance Society, (1894) 2 Ch. 

410. 

Persons who are neither creditors nor contributories cannot appeal Who can 
even though they may be interested in the property of the company. 

In re Bradford Navigation Co., L.R. 5 Ch. App. 600. They may be 
heard as amicus curies. 

An appeal against a winding-up order can also be presented in Company 
the name of the company by its directors although a liquidator may appeal, 
have been appointed. See In re Diamond Fuel Co., 13 Ch. D. 400 ; 
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In re Photographic Artists’ etc. Assn., 23 Ch. D. 370. But in such 
a case if the company is the only appellant an application for security 
for costs will be allowed. 

A winding-up order is not a judgment in rem, and although it is 
binding upon the company, its members and all persons claiming under 
it, or taking a title under it. yet. unless properly made, it is not binding 
on outsiders. Lord Lindley, L. J.. in the case ofVw re Bowling & 
Welby’s Contract, (1895) i Ch. 663 at p. 671, thus obser\’ed: — 

“That raises another question. Is the order a binding order on 
every one as long as it lasts? If it is, that will enable the liquidator 
to go on. I cannot find a reason for saying so. There are some 
expressions of the present Master of the Rolls (then Lord Justice Brett) 
in the case of In re Padstow Total Loss and Collision Assurance Asso- 
ciation, 20 Ch. D. 137, 145. which I will read: — 

“In this case an order has been made to wind up an association 
or company as such. That order was the order of a superior Court, 
which superior Court has jurisdiction in a certain given state of facts 
to make a winding-up order, and if there has been a mistake made, 
it is a mistake as to the facts of the particular case and not the assump¬ 
tion of a jur-isdiction whicli the Court had not. I am inclined, there¬ 
fore, to say that this order could never, so long as it existed, be treated 
either by the Court that made it or by any other Court as a nullity, 
and that the way of getting rid of it was by appeal.” 

“1 ha\’e read that passage, because I think that it is the strongest 
expression of opinion that can be found in the books to the effect that 
a winding-up order can only be disputed on appeal. Now, the Court in 
deciding that case was dealing with an appeal from a winding-up order, 
and it was an appeal by a contributor)\ It was a case of one of those 
illegal companies which being illegal there was no jurisdiction to wind 
up : and the winding-up order having been made, what I think the 
present Master of the Rolls must have meant was that until the order 
was set aside on aj^peal the company could not be prejudiced, nor 
could any person pa\'ing under it. I do not think he could have 
intended to go the lengtii of saying that any person who was no party 
to the litigation at all, and was not claiming through the company at 
all, was to be bound b}’ a winding-up order being made which there 
was no jurisdiction to make.” 

A winding-uj) order cannot be challenged by an application in 
the proceedings itself and the only mode b}’ which it can be done is 
either by way of appeal or by an independent proceeding. Per 
Younger, L. J., in /// re E}nt>irc Builders Ltd., 88 L.J. Ch. 459. 

Sub-section (3) has been introduced by the Amending Act of 
1936 and it is intended to prevent an interregnum. It provides that 
all 01 dels made for the winding-up of the company sliall, except in 
cases where liquidatons are appointed simultaneously, be forthwith 
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communicated to the official receiver who under sec. 171A automati- Sec 
cally becomes the official liquidator. 

The obvious intention of this clause is to see that the properties 
of the company which is directed to be wound up are taken charge of 
by the official receiver, if no separate liquidator is appointed. 

A. winding up order has been made ot' 

provisional liquidator has been appointed, no suit or 

inf “up proceeding shall be pro- 

,, ceeded with or commenced against 

the company exce^ by leave of the Court, and subject to 
such terms as the Court may impose. 

of italics have been inserted by section 91 

of the Amending Act of 1936. ^ 

that np order has been made 

F^I-^W ! ® ^ company are stayed. The amendment follows the 

op.‘i2 i 


170 


The winding up of a company by the Court involves the realiza¬ 
tion and protection of assets and an administration of its affairs by 
the Court. Consequently once the Court has taken the assets of a 
company into iffi control or has passed an order for the winding- up 
of the company it would be improper to allow proceedings to be initiated 
or continued against the company and thus allow its assets to be wasted 
the Legislature has therefore enacted this section with the intention 
of safeguarding the company’s assets against wasteful or expensive 
litigation m regard to matters which are capable of determination more 
expeditiously and more cheaply in the winding up. Per Pearson T 
in S. N. Mukherji v. Krishna Dassi, 37 C.W.N. 932 at p. 933. 'xhis 
section prevents the commencement of new proceedings or the con¬ 
tinuation of pending proceedings against the company after the 
appointment of a provisional liquidator or after the making of a wind 
mg up order, without the leave of the winding up Court. 

The language of the section would seem to support the view that 
e restriction imposed by this section would apply to all actions and 
proceedings including proceedings in execution. In re Artistic Colour 

Krishna Dassi, (supra), the Calcutta High Court held that it did not 
apply to proceedings under section 145 of the Code of Criminal Pro 
cedure initiated by a Magistrate. This case, though at first sight would 
appear to be inconsistent with the principles enunciated by the section 
IS really no exception to the general rule on the ground that a pro¬ 
ceeding under section 145 of the Code of Civil Procedure is not a pro 
ceedmg against the company, it is a proceeding against the liquidator 
as an individual. This was pointed out by Pearson, J., in his Judg 
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ment at the bottom of p. 933. Where a proceeding is taken against 
the official liquidator in his capacity as such, the trend of the Courts 
is to regard it as a proceeding against the company and thereby it 
attracts the restriction provided for in this section. See observations 
of Huddleston, B., in Graham y. Edge. 20 Q.B.D. at pp. 539 - 540 - See 

also R. V. Lord Mayor etc. of London, (1893) 2 Q.B. 146. 

As regards actions, even actions by the Crown would come under 

the prohibition of this section. Bank of Behar v. Secretary of State 

etc.. 134 I.C. 429. 

The question as to what is the effect of a suit or a proceeding 
initiated after a winding up order has been made, but without the 
leave of the winding up Court, has been differently answered by 

different Courts. 

In a very early case. Gr«y v. Raper. i C.P. 694, the learned Judges 
seem to have expressed the A'iew that where an action is commenced 
without the leave of the Court, it is not a nullity—the defendants 
remedy is to apply for stay of the proceedings. The judgment was 
partly influenced by the fact that prior to the Judicature Act, the Courts 
exercised different jurisdictions. Observations to the same . effect 
can be found in Graham v. Edge, {supra) ; and on the whole it can 
be said that so far as the English Courts are concerned they have 
taken the view that the suit is not a nullity but is liable to be stayed. 
Hall v. Old Talargoch Land Mining Co.. 3 Ch. D. 749 ; In re Warner 

Ltd., (1891) I Ch. 305. 

But in In re Steel Construction Co. Lid.. In Liq,. 40 C.W.N. 
312. the Calcutta High Court held that a suit which is instituted with¬ 
out the leave of the Court against a limited company after an order 
for its compulsory winding up has been made is a nullit^% because the 
obtaining of tlie leave is in view of the wording of the section a con¬ 
dition precedent and consecjuently the Court has no jurisdiction to 
grant the plaintiff leave later on to proceed with it. See al^ In re 
Dwarkadas Teibhandas, 40 Bom. 235 ’» Peoples Bank of N, India 
(Lahore) y. Fateh Chand Co.. A.I.R. (i 93 ^) Lahore 4^^ '» ^o^****“ 

sami V. Kaliaperumal. A.I.R. (IQ29) Mad. 480. This view of the 
law however has not been accepted by the Allahabad High Court. See 
People* $ Industrial 7 >(/aA' Ramchandra. 52 All. 43 ^ > 
the Boinha\" High t'onvt in the cases of Bhimji v. C/iM«ihiL 34 Bom. 
L.R. 6S3 '.'Mahammcd v. Abdul. 41 Bom. 312. The wording of the 
section certainly supports the view that the leave mentioned in the 
section should be obtained before the commencement of the action 
and proceeding, and although the section no doubt says that the Court 
can grant leave on any terms it thinks fit, it does not in express terms 
say that such a leave can bo granted after institution. 

The inatier has been well discussed in a recent judgment ol.tb® 
Punjab High Court, Peoples Bank of Northern India, {Lahor^ 
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Chand, A.I.R. (1936) Lahore 401 at p 
observed as follows:_ 


402, where Addison, J., Sec. 171 


Mr. Ralli on behalf of the petitioner contended that he could 
legally institute or commence the proceedings without the leave of the 
Court but that after he had done so, his petition could not be pro¬ 
ceeded with until he has obtamed such permission.” 

"Further, Mr. Ralli’s argument comes to this ; that the words 
‘or commenced’ in section 171 have no meaning. If his argument is 
correct, it would have been sufficient for the section to run as follows- 
When a winding up order has been made, no suit or other legal pro- 
ceedmgs shall be proceeded with against the company except by leave 
of the Court, and subject to such terms as the Court may impose.” 

It is impossible for us to hold that the words ‘or commenced’ 
are otiose. They were put in to show that no suit could be instituted 
or other legal proceedings commenced without the leave in question 
after the company had gone into liquidation. The words immediately 
Receding them, namely, ‘shall be proceeded with’ were put in merely 
m order to meet the case of those suits or legal proceedings which 
were pending at the time the liquidation started. As regards them the 
section enacts that they cannot be proceeded with until the leave of 
the Court is granted and they remain pending for sometime till such 
leave is granted or refused. With respect to new suits or other new 
legal proceedings it was enacted that they shall not be commenced 
until the leave of the Court is granted, if liquidation has started before 
they are brought into Court. The word ‘commenced’ has been used 
because a proceeding is usually said to be commenced just as a suit 
IS usually said to be instituted, but the meaning of the two words is 
the same. We consider that the section means that after liquidation 
has started, a suit cannot be instituted and other legal proceedings can¬ 
not be commenced until the leave of the Court is given.” 

Acdng on this principle the Courts have held that a decree obtained 
m a suit, instituted after the winding up order was made but without 
obtaining any leave from the winding up Court, is a nullity. In the 
matter of Allahabad Trading and Banking Corporation Ltd., 50 All. 419 
On the whole we are inclined to think that the view taken in the 
Calcutta case referred to above is the better view. 


The question of absence of leave can only be taken by the company Who 
and not by any co-defendant. See Wells v. Estates Investment Co.. can°take 
15 W. R. 762. The objection must be taken at the earliest moment" 
and if the objection is not taken in the Court of the first instance it absence 
cannot be allowed to be raised in appeal. See Pahna Dhanahhandar 
V. Jajneswar. 37 C.W.N. 909. Objection 

As regards matters which were commenced before the winding 
up and which at the time of the winding up are pending, they cannot 
be proceeded with without the leave of the Court. Peoples Bank v. moment 
Fateh Chand, A.I.R. (1936) Lahore 401. 
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The prohibition imposed under this section has been held not 
to apply to cases where the proceedings are initiated by the company 
itself. Per Lord Davey in Hiunbcr & Co. v. John Griffiths Cycle Co., 
85 L.T. 141. And a set-off claimed by a defendant in such an action 
would not be hit b}’ the restrictions imposed by this section. 
Mersey Steel & Iron Co. v. Naylor, 9 Q. B. D. 648. Similarly an 
appeal or an application by way of review against an order made 
in such a suit at the instance of the defendant would not be hit by 
this section. Humber & Co. v. John Ciriffiths Cycle Co., (supreC) 
Kishan Singh v. Industrial Bank of India, 62 Punjab Rec. (F.B.) 


1918. 

The bar provided under this section is one imposed by the statute 
and cannot be waived by the liquidator, see in In re Allahabad Trading 
and Banking Corporation Ltd., 50 All. 419. Even secured creditors 
are bound to take leave to proceed. 

The general principles on which leave is granted in an action may 

be shortly summarised as follows: — 

% 

The leave of the Court cannot be obtained merely for the asking. 

It is not to be granted automatically or as a matter of course. The 
Court has got to e.xamine the facts of each case separately and exercise 
its discretion. Such discretion must be exercised reasonably and not 
arbitrarily or capriciously. In the exercise of its discretion the Court 
may refuse leave even in the case of an application by a secured 
creditor. Hansraj \. Official Liquidators etc., 51 All. p. 695. The 
Court ma\' in the exercise of its discretion grant leave unconditionally 
or may impose terms as a condition of granting leave. Subject to these 
general observations, the principles on which the Courts act and have 
acted are: 

I. Cases in icdiich the company is the sole defendant. As a 
general rule unless the question at issue in the action or proceeding is 
one which cannot be properly determined in the winding up, leave \vill 
be refused. In re Poole Firebrick Co., L.R. 17 Eq. 268 ; In re Keyn~ 
sham- Co., 33 Beav, 123. \\’here however, the question at issue is such 
that it cannot be conveniently gone into in the winding up, leave will 
generally be given. Wilson v. Natal Investment Co., 36 L.J. Ch, 312. 
Ihis does not however apply to actions at the instance of mortgagees or 
other secured creditors. So far as they are concerned they stand on a 
different fooling. The position of secured creditors and their right-to 
bring an action was thus slated by Jessel, M. R., im Lloyd v. David 
Lloyd C- Co., b Ch. D. 330 at pp. 343/44:—“Now, as a nile, a mort¬ 
gagee has a right to n'ali/.e his security, and of course, as incidental to 
that, a right to bring an action lor foreclosure. Those who say that he 
should be restrainotl irom bringing or proceeding with such an action 
must either shew some special grounds for restraining him, or must say. 

We can offer the mortgagee all he is entitled to, foreclosure or sale, as 
the case may be. at <mce, without any proceeding in the action/ That, 
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of course, would be a reason for refusing leave to proceed with an 
ac .on If commenced, or for not giving leave to commence a threatened 

to me that the Court ought not 

”•'* "sh .3 o,: 

Acting on this principle in the case of S.V Hukumchand v Radha- 

ntitled choose their own course for the realization of their security 

The question of the right of the secured creditor to obtain leave 
has also been carefully examined by the Allahabad High Court in the 
case of Hansraj v. Official Liquidators {supra), and the result has been 

aptly summan^ed by Boys, J., at 734 as .™o„S state 

the following propositions:_ 

H “I- be forced to, prove his 

H follqwing exception, such a creditor can 

and wholly outside the winding up proceedings if he so elects and 
rely upon his security or his decree if he has obtained one 

abJuttly!"** •» tafase leave 

( 4 ) That the winding up Judge has no jurisdiction, under colour 

sac:,ri,y‘”? ire.“ 

( 5 ) That while there may be some exceptional case in which the 
winding up Judge may refuse leave absolutely, he should ordinarily 
refuse eav. only ,„r snch time as may be necLary ,0 enabktm t 

the r ^ ®ach case to determine whether he will direct 

tect the 7 8'™ '» P'«eed, or whether he „m 

the decme trill' ' '■> “> 8« 

rhn ^bese decisions is that a secured creditor may 

hoose his own course as regards the realization of his security and .7 

^1 thTh^”-^^^ "" TH’ liquidator is prepared to give him 

all that he is entitled to have in his action, he will be entitled to ryhte.' 

Cr\‘cif "" Longdendale Cotton SpinniTg 
Co., 8 Ch. D. 150 ; Moor v. Anglo-Italian Bank, 10 Ch D 681 ^ 

(x8qr?r ^ 

to . company is able to prove that it can sell the pronertv 

Lsire^^T ral ^ ^hen, if the mortgagee 

his action and the only reme-dy of the company is, if it Into rf 

redeem it. See In re Longdendale Cotton Spinning. Co ^ 
{supra) ; Wyley v. Exhall Coal etc. Co., 33 Beav. 538. ^ ^ ^ ' 


Sec. 171 


Secured 
creditor 
will be 
granted 
leave unless 
liquidator 
is prepared 
to give 
him all 
that he 
can get in 
his suit. 



468 


THE COMPANIES ACT, IQI 3 




Sec. 171 


Leave 
should 
not Ije 
granted 
ex parte. 


Appeals 

against 

orders 

granting or 

refusing 

leave. 


Revocation 
of leave. 


Same 

principles 

apply to 

tlie cases of 
companies 
wound up 
under 
supervision 
of Court. 


Instances of other cases where leave has been given are. (action 
for trespass), Marshall v. Glaynorgan Iron & Coal Co,, L.R. 7 Eq. 129 ; 
(action for specific performance), In re Strand Hotel Co., (1868) W.N. 

2 : (action for ejectment), Maneklal Manstikhbai v. The Saraspur Manu¬ 
facturing Co. Ltd., 29 Bom. L.R. 253 at p. 260 : (action for recovery of. 
specific propert}^), Hall v. Old Talargoch etc, Co., 3 Ch. D. 749 * 
(action by a shareholder for rescission and rectification of register). 

2. Cases where the company is a necessary party to the action hut 
there are other defendants as well. In these cases the Courts generally 
grant leave. See Hi re Marine Investment Co,, irj L.T. 535 * T^be 
Court usually insists however upon an undertaking by the plaintiff that 
he will not enforce against the company any judgment which he may 
obtain without the leave of the Court. See McEwen v. London, Bom¬ 
bay, etc. Bank, 15 L.T. 495 ; Hagel v. Currie, (1867) W.N. 75. 

The application for the granting of the leave should generally be 
made on notice to the liquidator. Leave should not be generally given 
ex parte. Western & Brazilian Telegraph Co, v. Bibby, 42 L.T. 821. 
See also In re Steel Construction Co. Lid., 39 C.W.N. 1259. There are 
some instances howe\’er, where the Court has in a case of emergency 
made the orders ex parte giving liberty to .the liquidator to have it dis¬ 
charged if he thought fit. lTi7/ia»i5 v. Bristol Marine Insurance Co,, 
39 L.J. Ch. 504. 

Where leave is granted by the first Court it is as a rule not inter¬ 
fered with unless the Court has acted arbitrarily in the exercise of its dis¬ 
cretion. See Thames Plate Glass Co. v. Land & Sea Telegraph Con¬ 
struction Co., L.R. 6 Ch. App. 643. See also Peoples Industrial Bank 
V. Ramchandra, 52 All. 430 at p, 433. But where leave is refused by 
the Court in the first instance the Court of Appeal has often interfered 
and granted leave in proper cases. See Lloyd v. David Lloyd & Co„ 
6 Ch. D. 339 ; McEiven v. London etc. Bank, 15 W.R. 245. 

In a proper case, the Court may revoke a leave already granted. 
Per Buckland, J., in Sir Hukumchand v. Radhakissen, 29 C.W.N. 7^5 
at p. 722. 

The principle applicable to the case of companies which are being 
wound up coinj)ulsorily also applies to the case of companies which are 
being wound up under the supervision of the Court. See In re AUahahad 
Trading C- Banking Corporation, 50 All. 419. The provisions of this 
section, howe\er, do not apply to proceedings under the Criminal Proce¬ 
dure Code as for instance proceedings under section 145. See S. N* 
Miiklicrji V, Krishna Dassi, 37 C.W.N. 962. 


171 A. (r) For ilic purposes of this Act, so far as it 
relates to the zc’iudnig up of companies by the Court, the 

Vacancy in the office te)'}}! ‘official receiveF means the 
ot liquidator. official reeeiver attached to the Court, 

or, if there is uo such official receiver, then such person as 
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the Local Government may, by notification in the local Sec. 171A 
official Gazette, appoint for the purpose. 

(2) On the making of a winding up order, the official 
receiver shall become the official liquidator of the com¬ 
pany and shall continue to act as such until his further 
continuance is terminated by an order of the Court. 

(3) The official receiver shall as such official liqui¬ 
dator forthwith take into his custody and control all the 
books, documents and the assets of the company. 

(4) The official receiver shall be entitled to such 
remuneration as the Court shall fix. 

Notes of changes. This is a new section inserted by section 92 of the 
Amending Act of 1936. 

"Inconvenience has been experienced through the office of official liquidator 
remaining vacant after a winding up order has been made. This clause is 
designed to secure that a public official shall automatically become the liquidator - 
until some other person is appointed by the Court and can undertake the 
work ."—Notes on Clauses, 


This section has been mtroduced by the Amending Act of 1936. Object 

The object of this section is to prevent the inconvenience which had been section 
experienced in the practical working of the Act through the office of the 
official liquidator remaining vacant even after the winding up order has 
been made. It is designed to secure that a permanent public official 
shall automatically become the liquidator until some other person is 
appointed by the Court and he can undertake the work. Under this 
section the official receiver becomes automatically the official liquidator. 

In his case it is not necessary to appoint him formally. The words 
‘official receiver' mean the permanent official (if any) attached to the 
Court and known by the name of the official receiver, and where there 
is no official receiver it means such- person as the Local Government 
by notification in the local official Gazette appoints for the purpose. 

The official receiver or such other public official as has ■ been Position 
appointed by such notification and who in the absence of the <^lhcial 
appointment of any other person as official liquidator acts as official 
liquidator, is by virtue of sub-section (2) to continue as the official 
liquidator, until his further continuance is terminated by an order of 
the Court. As long as his appointment is not terminated the official 
receiver will have all the powers, and be subject to all the liabilities, 
of an official liquidator. He also automatically steps in to fill up any 
vacancy which may occur in the office of an official liquidator by 
reason of death, resignation or otherwise, [Vide sec. 176 (2).] 

Sub-section (3) makes it incumbent upon the official receiver or other 
public official who becomes the official liquidator to take forthwith into 
his custody and control all books, documents and assets of the company. 
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Sec. 171 A This sub-section appears to be redundant having regard to the pro- 

visions of section 178 (i) under which it is the duty of every official liqui¬ 
dator to take into his custody and control all the properties of the 
company. 

As regards the remuneration of the official who becomes the official 
liquidator, it has to be fixed by the Court. 


172 . (7) On the making of a winding up order it 

shall be the duty of the petitioner in the winding up pro- 

copy of winding up ceedifigs and of the company to file 
order to be filed with witli tile registrar a copy of the order 
registrar. within a nioiith from the date of the 

making of the order. 

{2) On the filing of a copy of a winding up order, the 
registrar shall make a minute thereof in his books relating 
to the company, and shall notify in the local official 
Gazette that such an order has been made. 

(j) Such order shall be deemed to be notice of dis¬ 
charge to the servants of the company, except when the 
business of the company is continued. 


Notes of changes. Suli-.sectioii (1) ha.s been substituted for the following 
sub-section by .section cjj of the Amending Act of 1936: — 

[(/) On the making of a winding up order, it siiall be the dut>' of the 
comiiany forthwith to file with the registrar a copy of the order, and the 
petitioner in the winding up proceedings may so file a copy.] 

'•Under section 172, as it stands, the duty of filing with the registrar a 

copy of the wiiuling up order is laid on the company. It is now laid on the 

petitioner. Notes oil (. Iniises. But this was changed in the Select Committee. 

"We think the duty of filing with the registrar a copy of the winding up order 

should be on both the company and the [letitioner.”—f?e/>or/ of the Select 
C onnnittt'c. 
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Sub-scction (i) lias been redrafted and amended by the Amending 
Act of 1936, and as amended it imposes both on the petitioner and on the 
company tiie dnt}’ ot tiling \vith the registrar a copy of the order for 
winding up within a month from the date of the making of the order. 

Under sub-scction (2) upon the order being filed with the registrar 
it is his duly to notify it in the local official Gazette. When so adver¬ 
tised It IS notice to all the world of the winding up. Per Lord Romilly, 
M. R., in Chapmans case L.R, i Eq. 3^6 at p. 349, 

Sub-section (3) adopts the rule of law enunciated by Lord Romilly. 
M. R., m t hapmans case, i E(j. 346. and provides that on the making 
com})u SOI} ordei foi the winding-up of a company, the order will 
1 eiatt as a notice of discharge to the servants of the company. The 
xccption piovkkd in this section, viz,, that in cases where the business 
10 compau} is continued, the winding up order does not operate as 
o cisciaige to the sonants of the company, incorporates the 
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exception which was first drawn by Sir W. Page Wood, V. C., in In re Sec. 172 
English Joint Stock Bank, L.R. 3 Eq. 203 at pp. 342/43, where he held ~ 
that in a case where the liquidator continues the business of the company 
even after the making of the winding up order, the staff employed by 
him must be deemed to go on under the old contract. 


This does not mean however, that if later on the liquidator wants Where husi 
to discharge them, he has to give notice in accordance with the provi- 
sions of the law as between a master and a servant. See the observa- personr^' 


tions of Chitty, J., in McDowall’s case, 32 Ch. D. 366, at p. 372. 
Where for the beneficial winding up of the company the liquidator 
elects to retain some of the staff, it is doubtful if the other members of the 


employed 
entitled to 
salary but 
no notice. 


staff may contend that their services are not automatically terminated. 
The reasonable construction of the exception would be to hold that the 


general rule applies except as to the persons whose services are continued 

by the liquidator. See the observations of Chitty. J., in McDowalVs 
case {supra), pp. 369-70. 


In cases where a servant of the company is under a contract of Servants 

service for a term which had not expired on the date of the tvinding contract of 

up, the order would operate as a breach of the contract of service, service. 

Measures Bros. Ld. v. Measures, (1910) i Ch. 336, affirmed in (1910) 

2 Ch. 248. If there is a restrictive covenant like one preventing the 

servant from carrying on a competitive business, the termination by 

operation of law would operate to release the servant from such a 
covenant {Ibid). 


A person whose services are terminated as the result of the making Proof for 
of the order would be entitled to prove for his loss ; but in examining c°“'of 


the proof deduction will alwajrs be made for the chances of his obtaining servants 
a fresh employment. Where however, by the contract the employee is contract 
agreed to be paid a fixed sum, in the event of dismissal, he is entitled 


to prove for the entire sum. Ex paHe—Logan, L.R. 9 Eq. 149 ; /« re 
English Joint Stock Bank, L.R. 4 Eq. 350 ; In re R. S. Neioman Ltd.— 
Raphael's claim, (1916), 2 Ch. 309, at p. 315. 


In the first of these cases Page Wood, V. C., indicated that the 
proper thing would be to ascertain the present value of an annuity for 
the amount of the salary payable for the period outstanding of the 
contract of service, on the date of the winding up, with a deduction 
for the chances of obtaining employment. It is difficult however, to say 
what the deduction should be, and it is presumed it will have to be 


actuarily ascertained. Where however, the servant obtains an 
appointment previous to the expiry of the outstanding period, his claim 
would be limited for salary upto that period. In re R. S. Newman Ltd., 

{supra). Where besides the salary there is a provision for payment of 
commission, no proof can be submitted for loss of commission 

: Ex paHe—Maclure, L.R. 5 Ch. App. 737 at p. 739 ; In re R. S. Newman no^prove”" 
Ltd., {supra), at p. 315 et. seq. able 
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Resolution 

for 

voluntary 
winding 
up also 
operates 
as a 

discharge. 


A 

winding 
up order 
once made 
properly 
cannot be 
vacated. 


Principle 
on which 
orders are 
made. 


In the case of a voluntary winding up however, the question as to 
whether the resolution operates as a discharge was differently inter¬ 
preted by the Courts. Thus while in Shii'eff s case, L.R. 14 Eq. 417 
418, Lord Romilly answered the question in the affirmative, (and this 
view was followed in Reid v. Explosive Co., 19 Q.B.D. 264), Warring¬ 
ton, J., answered it in the negative in Midlatids Counties District Bank 
V. Attwood, (1905), I Ch. 357. The reasoning given by Warrington, J.. 
is however, not quite intelligible and was disapproved by the Judges 
of the Court of Appeal in Reigate v. Union Manufacturing Co. etc., 
(1918I I K.B. 592, and that decision is no longer good law. See also 
the observations of Greer, L. J., in Fowler v. Commercial Timber Co., 
(1930) 2 K.B. T at p. 6. 


173. The Court may at any time after an order for 
winding up, on the application of any creditor or contri- 

Power of Court to butory, and on proof to the satisfac- 

stay winding up. tion of the Court that all proceedings 

in relation to the winding up ought to be stayed, make an 
order staying the proceedings, either altogether or for a 
limited time, on such terms and conditions as the Court 
thinks fit. 


This section gives the Court power at any time after the order for 
winding up has been made on the application of a creditor or a contri¬ 
butory, to stay further proceedings in the winding up, if it thinks fit 
on good cause shown to do so. This section is very often resorted to 
when a company in course of being wound up enters into a compromise 
with its creditors and otherwise wants to have the winding up vacated. 
Once an order for the winding up of a company is made, it is doubtful 
if the Court has any jurisdiction to rescind the order. In re Lyric Syndi- 
cate, 17 T.L.R. 162 ; In re Aston Hall Coal Co,, 45 L.T. 676. 
The proper course seems to be, to liave the proceedings stayed under this 
section. 

The jurisdiction exercised by the Court is analogous to that exer¬ 
cised by bankruptcy Court when it is asked to annul an adjudication. 
As was pointed out by Buckley, J., in In re Tclescriptor Syndicate Ltd,, 
(1903I 2 Ch. 174 at pji. 180-81. it is desirable that so far as possible 
the Court should, in oxerc:>ing jurisdiction under this section, act on the 
same principle as in the case of a bankruptcy of an individual. 

It is the duty of the Court to see on an application under this 
section as to whether it has been proved to its satisfaction that all 
proceedings in relation to the winding up are to be staj^ed. The mere 
iact that all the creditors assent to it is not conclusive. It is merely an 
clement in the case. As was observed by Fry, L. J., in the case. In 
re f[ester, 22 O.ICD, 032 at p. 041. “It is an idle notion that the Court 

. e consent of the creditors. The Court has far larger and 
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more important duties to perform than merely to consider whether the Sec. 173 

creditors have consented to the rescinding of the order. We are bound - 

in the exercise of our discretion in such a matter, and I think I might 

almost say in all matters under this Act, to take a wider view. We are 

not only bound to regard the interests of the creditors themselves, who 

are sometimes careless of their best interests, but we have a duty with 

regard to the commercial morality of the country.” See also In re 

Flatau, (1893) 2 Q.B. 2ig. The Court is bound to enquire as to 

whether the trading operations of the company have been fair and above 

board. Per Buskley, J., in In re Telescriptor Syndicate Ltd., (iqoH 
2 Ch. 174 at p. 182. 

An order under this section may be made either as a stay for all Order may 
t:me to come or for a limited time. The Court has the power to impose 
conditions at the time of making such an order for stay, and if the 

conditions are not carried out, the Court has an inherent jurisdiction to 
vacate the order for stay. 


A voluntary winding up may be stayed under tbe combined opera¬ 
tion of this section read with section 215. See In re Eastern Investment 
Co.. (1905) I Ch. 353. 


Voluntary 
winding 
may also 
be stayed. 


174. The Court may, as to all matters relating to 

Court may have re- winding up, have regard to the wishes 

fo\for"cottUbutorieT‘‘" Creditors or contributories as 

proved to it by any sufficient evidence.' 


This section is one of general application in all matters in the 
winding up of. a company. It provides that in all matters relating to a 
winding up the Court may have regard to the wishes of the creditors or 
contributories. As was pointed out by Page, C. J.. in Robson v. 
Dawson's Bank Ltd,, lo Rangoon 143 at p. 148, the reason for enact¬ 
ment of this section is plain. ''A company is a business concern, and 
it is fair and reasonable that the Court in considering whether it should 
order that the company be wound up or not should have regard to the 
views and wishes of the creditors of the company.'" 


In considering the wishes of the creditors and contributories, the Factors 
Court must take into consideration the circumstances, such as the '^hich the 
number, value, and also the reasons (if any) given for the views which mu^t^take 
they express. Per Fry, J., in In re Great Western (Forest of 
Coal Consumer's Company, 21 Ch. D. 769 at p. 773. See also 
Clandown Colliery Co., (1915) i Ch. 369. 


Dean) 
In re 


into con¬ 
sideration. 


As between creditors and contributories in cases where the company 
is an insolvent company, naturally the shareholders have veiy^ little 
interest in the affairs of the company, and the wishes of the creditors 
therefore carry more weight with the Court than those of the contribu¬ 
tories. Per Farwell, J., in re E. Bishop & Sons, Ltd., (1900) 2 Ch. 

60 


In the 
case of an 
insolvent 
company, 
wishes of 
creditors 
carry more 
weight. 
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other wav. 
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not boiincl 
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to the 
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creditors 
and con¬ 
tributories. 


Court 
must be 
satisfied 
as to 
tlic views 
—and if 
necessary 

can direct 
meetings. 


The 

views of 
c reditors 
and con- 
trifiutories 
ar<‘ entitled 
to serious 
considera¬ 
tion. 


254 at p. 258. Where however, the company is a solvent company the 
wishes of the contributories are entitled to greater weight. See Ripon 
Press and Sugar Mill Co. v. Gopal Chetti, 36 C.W.N. p. 54. Similarly 
as between a fully paid up shareholder and a partly paid up one, the 
fully paid up shareholder is one of comparative unimportance. Bag- 
digi Kujama Collieries Ltd. v. Jogmohon Das Nagar, 58 Cal. 62 at 
p. 65. 

Jt is not incumbent upon the Court to act according to the wishes 
of the creditors or contributories. It has a discretion in the matter. In 
re Land Development Association, (1892) W.N. 23. Before the Court 
can take cognisance of what is alleged to be the wishes of the creditors 
or contributories, it must be satisfied from satisfactory evidence that 
what is represented to be the view of the creditors and contributories is 
really their view. The usual mode of ascertaining the view of the 
creditors or contributories is by directing meetings to be held, but it is 
not compulsory on the part of the Court to have recourse to meetings, 
if it is otherwise satisfied in the matter ; for instance where the majority 
of the creditors or contributories appear in the proceedings and express 
their views. See In re West Hartlepool Iron TTorfcs Co., L.R. 10 Ch. 
App. 618. Where however the Court is not satisfied as to whether a 


particular view represents the wishes of the creditors or contributories, 
it generally directs a meeting to be held. Per Farwell, In re E. Bishop 
& Sons, Ltd., (1900) 2 Ch. 254 at p, 260. Sec also Per Mellish, L. J.. 
West Hartlepool Iron ITor^s Co., L.R. 10 Ch. App. 618 at 620. 

Ihe words "by any sufficient evidence," as was explained by 

Lopez, L. J., in In re English, Sco//i5/; & Ca. Bank, (1893) 3 Ch. 385 

at p. 417, were put in for the purpose of enlarging the powers of the 

Judge who has to adjudicate in these winding up matters. It clearly 

abrogates tlu* necessity of his act:ng upon strict legal evidence. It 

allows him to act on secondary’ evidence if he thinks fit, and emix)wers 

the Judge in matters of winding up when he wants to ascertain the 

wishes of the creditors or contributories, to act upon, any evidence which 

he thinks sufficient for the purpose of arriving at the truth with regard 
to their wishes. 


Although the Court is not bound to act according to the \\ishes of 
the creditors or conlributones yet their views are entitled to serious 
consideration aiid ^•ery often the Courts regard themselves as being 
ound by the views expressed by them. See for instance the observa¬ 
tions ol Wilhanis. )., ill /„ re Varieties Ltd,, (1893) 2 Ch. 235 at 
I>. 241. 

As I^^l.^u'cs of cases where the Courts have given effect to the 
wishes of the creditors and contributories the following may be cited: — 

]\ ishes of Creditors, 

(rt) A cieditor s petition for the winding up of a company has been 
(lisinissod at tlu- instana' of (lie majority. In rc Uruguay etc. Rail Co.. 
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II Ch. D. 372, 383 ; In re Chapel House Colliery, 24 Ch. D. 259 ; In re Sec. 174 
Langliy Mill etc., Co., L.R. 12 Eq. 26. 

(b) Creditor’s petition directed to stand over at the instance of 
majority of creditors. In re Western of Canada & Ca. Co., L.R. 17 
Eq. T. ) In re Great Western etc. Coal Consumers’ Co., 21 Ch. D. 769. 

(c) Supervision order made at the instance of the majority of the 
creditors. In re New York Exchange Co., 39 Ch. D. 415 ; In re 

Langham Skating Rink Co., 5 Ch. D. 66g ; In re Electrical Engineering 
Co., 64 L.T. 658. 

{d) Compulsory order made while a voluntary winding up was in 
progress and without showing prejudice. In re E. Bishop & Sons (iqoo) 

2 Ch. 254. 

Wishes of Shareholders. 

(а) A shareholder’s petition for the winding up of a company has 
been dismissed at the instance of the majority of the shareholders. In 
re Middlesborough Assembly Rooms Co., 14 Ch. D. 104 ; In re German 
Date Coffee Co., 20 Ch. D. 169 ; In re Haven Gold Mining Co., 20 Ch. 

D- 151. 

(б) Adjournment of petition in order to enable arrangements to be 
made. In re Brighton Hotel Co., L.R. 6 Eq. 339. 

Official Liquidators. 

175. (t) For the purpose of conducting the pro¬ 

ceedings in winding up a company and performing such 

Appointment of offtciai dutics iu reference thereto as the 
liquidator. Court may impose, the Court may 

appoint a person or persons other than the official receiver, 
to be called an official liquidator or official liquidators. 

( 2 ) The Court may make such an appointment pro¬ 
visionally at any time after the presentation of a petition 
and before the making of an order for winding up, but 
shall before making any such appointment give notice to 
the company, unless for reasons to be recorded it thinks 
fit to dispense with notice. 

(j) If more persons than one are appointed to the 
office of official liquidator, the Court shall declare whether 
any act by this Act required or authorised to be done 
by the official liquidator is to be done by all or any one 
or more of such persons. 

{ 4 ) The Court may determine whether any, and 
what, security is to be given by any official liquidator on 
his appointment. 

( 5 ) The acts of an official liquidator shall be valid 
notwithstanding any defect that may afterw'ards be dis¬ 
covered in his appointment: Provided that nothing in 
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this sub-section shall be deemed to give validity to acts 
done by an official liquidator after his appointment has 
been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the 
hands of an official liquidator. 


Notes of changes. The words in italics in sub-section (i) have been inserted 
and the wor<is in italics in sul>-section (2) have been added by section 94 of 
the Amending Act of 1936. The first amendment is consequential upon the 
amendment of section 17J. 

"We have added a provision requiring notice to be normally given to the 
company before tlie court appoints a liquidator ."—Report of the Select 
Committee. 

This section deals with the question of appointment of liquidators 
to conduct the proceedings in the winding up of the company and to 
perform the duties in reference thereto. Liquidators when appointed 
are called “Official Liquidators,” indicating that they are officials of 
the Court. Prima facie, the time for appointing a liquidator would be 
after the order for the winding up of the company is made. Until then 
the directors of the company are entitled to function and cany on the 
business of the company. . cf. Foxder v. Broad*s Nest Light Co., {1893) 

I Ch. 724. In order to enable the Court to preserve the assets, the law 
authorises it at any time after prescription of the petition to appoint 
a liquidator provisionally. The appointment is not only provisional 
but also contingent, in the sense that it is only an interim order limited 
in its operation until the final disposal of the application. 

Dnder sub-sect'on (T) the Court has power to appoint any person 
or persons other than the official receiver to act as official liquidator or 
li(luTdators. In the case of the official receiver no formal appointment 

r section 171A he becomes automatically the ofScial 
liquidator of the company. It is only when persons other than the 
official receiver are appointed as liquidators that they have got to be 
specifically apiiointed as such. 

An “Official Liquidator” differs from the “Official Assignee*’ in the 
sense that the [iroperty of the company does not vest in the official 
liquidator, hi re Anglo-Moravian etc. Ry. Co., i Ch. D, 130 at p. 134; 
Ban/i of Scotlatui v. ^fac}cod. (1914) A.C. 315 at p. 321 ; New Zealand 
Loan etc. Lo. v. Morrison. (180S) A.C. 349 at p. 356; ilwriteiai V. 
Anukul Chandra. 43 Cal. 585. In the case of an official assignee the 
l>ropeilv vests in liiiv.. ^See section 17 of the Presidency Towns Insol- 
\ency Act). As this sub-section shows, he is the person who is in charge 
of the conduct of tlie j^rooeediiigs in the winding up of a company and 
perfoims the duties laid down in the Act, in reference thereto, as the 
Couit may inijiose. W liere more than one person is appointed, unless 
otherwise directed ever>- one of them must act JoinUy. No delation 
ptrmissible. It is liowe\er w:thin the competence of the Court to 
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uirect tnem to act jointly or severally. The Court has to give this Sec. 

direction by its order. The Court may direct any particular matter in 

connection with the winding up to be given to the charge of one out of 

all the liquidators appointed. In re Midland Land etc. Corporation. 

(1887) W.N. 58 ; In re London & Mediterranean Bank L R q Ch 
App. 651 at p. 654. 

It is difficult to state with precision the exact position of a liquidator. Position 
As was observed by Lord Davey in Kent v. La Communaute etc., oltxlT 

(1903) A.C. 220 at p. 226, “The office of the liquidator has in fact a Uquida- 
double aspect. On the one hand he wields the powers of the company, t"'"- 
and on the other hand he is the representative for some purposes of the 
creditors and contributories.” Although in a number of cases he has 
been loosely described as a trustee, he is not a trustee in the strict 
sense of the term. See for example the observations of Lord Selborne 
m Black s Co.’s case. L.R. 8 Ch. App. 254 at p. 262, where talking 
aoout calls realized by a liquidator the learned Lord Justice says as 

follows:—“The hand which receives the calls necessarily receives them "n^dcontri- 
as a statutory trustee for the equal and rateable payment of all the 
creditors.” Similarly James, L. J., in the case of In re Oriental Inland p°urpo™l 
iMeam Co.. L.R. 9 Ch. App. 557 at p. 559, described the assets in the 
hands of the liquidators as being “fixed by an Act of Parliament with a 
trust for equal distribution amongst the creditors/' 

The position of a liquidator from the point of view, as to whether Not a 
he IS a trustee or not, has thus been described by Romer, J., in Knowles Trustee 

V Scott, (1891) I Ch. 717 at pp. 721-22, where the learned Judge strict^ 
observed as follows: 

“In my judgment the liquidator is not a trustee in the strict sense, 
with such a liability affecting his position as has been contended for 
by the plaintiff. The consequences would be very serious if such a 
doctrine were to be upheld. If a liquidator were held to be a trustee 
for each creditor or contributory of the company, his liability would 
indeed be onerous, and would render the position of a liquidator one 
which few persons would care to occupy.” 

Though not exactly a trustee, there is no doubt that he occupies a 
fiduciary position. Silkstone and Haigh Moor Coal Co. v. Edey, (1900) 

1 Ch. 167. As regards the assets which come into his hands he is for 
the purpose of acquiring and retaining possession thereof in the same 
position as a receiver in respect of the properties. See Gooch’s case. 

L.R^ 7 Ch. App. 207 ; Campbell v. Compagnie Generali de Bellegarde. Same posi- 

2 Ch. D. 181. Assets in his custody are deemed to be in ciistodia leM^ ^ 

See section 178 sub-section (2). ^ Receiver. 

Any interference with his possession is therefore punishable as a t t 
ramtempt of Court. Amis v. Birkenhead Dock. 20 Beav 332 ' //"^e is 
Helmore v. Smith (2), 35 Ch. D. 449. As in the case of a receiver’ 
remedy for a person affected by an order appointing a liquidator is ‘^°"tempt 

^ of Court. 
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to apply to the Court. Russell v. East Anglican Railway, 3 Mac. & G. 
104 ; In re Henry Pound, Son & Hutchins, 42 Ch. D. 402. 

He is an agent for the company employed for the purpose of dis¬ 
charging the duties specified in the Statute for a remuneration. 
Pulsford V. Devenish, (1903) 2 Ch. 625. As such agent he is bound to 
discharge the duties of his office with ordinary skill. Per Cotton, L. J., 
In re Silver Valley Mines, 21 Ch. D. 381, 392. He is not however, in 
his capacity as an agent liable to third parties even though they are 
creditors or contributories for anything apart from negligence, misfeas¬ 
ance or personal misconduct. See Knowles v. Scott, (1891) i C. 7 ^ 7 * 
723. He is an officer appointed by the Court to do a certain class of 
things and to discharge the duties imposed upon him by the Statute. 
In re Hills Waterfall Estate and Gold Mining Co., (1896) l Ch. 947, 
954 ; Flack’s case, (1894) i Ch. 369 ; In re Anglo Oriental Carpet Mfg. 
Co., (1903) I Ch. 914. He is said generally to represent the company, 
the creditors, and the general body of contributories. Per Cairns, L. J., 
in In re Sichells case, L.R. 3 Ch. App. 119 at p. 122 ; In re Marine 
Mansions Co., L.R. 4 Eq. 601 at p. 610. As such he must not show any 
bias towards any of them. He must be strictly impartial. In this con¬ 
nection the following observations of James, L.R., in Gooch’s case, L.R. 
7 Ch. App. 207 at p. 211 are very apposite: — 

"It is of the utmost importance that the liquidator should, as the 


officer of the Court, maintain an even and impartial hand between 
all the individuals whose interests are involved in the winding-up. He 
should have no leaning for or against any individual whatever. It is 
his duty to the whole body of shareholders, and to the whole body of 
creditors, and to the Court, to make himself thoroughl}^ acquainted 
with the affairs of the company ; and to suppress nothing, and to con¬ 
ceal nothing, which has come to his knowledge in the course of his inves¬ 
tigation. which is material to ascertain the exact truth in every case 
before the Court. And it is for the Judge to see that he does his duty 
in this respect * * See also the observations of Cotton, L.J., in 
In re Adam Eyton C- Co. Ltd., 36 Ch. D. 299 at p. 304. He is not to 
be over-litigious and must not compel litigations to be resorted to unless 
there is a substantial dispute which he cannot reasonably dispose of. 
General Share tS* Trust Co. V. Wetlcy etc. Co., 20 Ch. D. 260, 267. 
He must afford reasonable assistance and facilities to persons seeking 
information to cnfince their rights. In re Sir John Moore Gold Mining 
Co., 12 Cli. 1 >. 323, 328. As an officer of the Court he must act honestly 


anil fairly. Thus where moneys have been paid to him under a mistake 
of law he iviay be ordered to repay the same. See In re Opera, Ltd., 
(1891) 3 Ch. 2bo. 

In entering into contracts the liquidator acts as an agent of the 
compaiiy. He must make that clear by adding the word “as 
as ]Kirt of the signature. J\iiee v. ]]\ilker, L.R. 3 Ex. 173. It is his 
dill)' to take the assets into his custody and to dispose of the same to 
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the best advantage and to employ the proceeds first in paying the Sec. 175 

creditors and then in distributing the surplus, if any, to the share- - 

holders. In re Anglo-Moravian Railway Co., {supra). For the a* 
purpose of the administration of the affairs of a company it is his duty collect the 

iL r T company as to who are di:tribu?e 

the cred tor:,. Puhjord v. Devemsh, (1903) 2 Ch. 625. surplus 

After ascertaining the creditors, it is his duty to get the list ofmeS^f' 
creditors settled by the Court after giving a reasonable opportunity to 
the general public to formulate their claims, if any, against the company. 

It IS his duty next to pay the creditors pari passu, and where the assets 
exceed the debts to distribute the surplus amongst the shareholders 
If the liquidator fails to discharge this duty which is imposed upon him 
by the Statute, and he does not pay a creditor of whose existence he 

S dir' breach it is bis 

y, if the company has been dissolved without the creditors beinff to 

paid m terms of the Statute. Pulsford v. Devenish. (1903) 2 Ch. 625 

at p 633. If, however, the company has not been dissolved and the creditors, 
winding up proceedings are still going on, the remedy of an unpaid 
creditor is to apply to the Court. ^ 

^bere is a committee of inspection, he should ordinarily 
take his directions- from the committee. If however he feels anv qk 

doubt he ought to obtain the views of the creditors and contributories ^ke 
In re Consolidated Diesel Engine Mis. Ltd., (lors) i Ch tqc» mo ‘^^^ctions 

He runs a risk in being made personally liable if he acts on’ a dire Jon ^itt°eTof 
given by the committee which is unreasonable or nonsensical. Ex Parte 
-^rown. 17 Q.B.D. 488—492. He should ordinarily act according to 
the directions given by the creditors and the contributories, in matters 
relating to the admmistration of and the distribution of the assets but 
If there is any matter in which he does not agree he should obfain the 
directions of the Court, and the Court on such an application may 
override the directions given. Ex parte—Cocks. 21 Ch. D. 397. 

The liquidator is bound to keep proper accounts of his dealings with Must 
e assets and must comply with the provisions in the statute relatinp 

he h hab^t ^“o^nts. In the event of any misappropriation Helots. 

ne IS liable to be proceeded against under the misfeasance section 

Although under sub-section (4) there is nothing to prevent the Court Ordinarily 

e exercise of its discretion from excusing a liquidator from furnish- T’"®* 

mg security, ordinarily every official liquidator other than the official security 

receiver has got to furnish security to the satisfaction of the Court for 

the due discharge of. his duties and for the due rendition of accounts 

I he question of the amount of the security depends on the value of the 

assets which are likely to come into the hands of the liquidator The 

amount of the security can be increased or diminished from time to 

ime according as the assets coming into his hands exceed or fall below 
the amount originally estimated. 
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appointed 
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emergency. 
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appointed 
after 
winding 
up order. 


Wlu> can 
apply. 


()rders 
ought 
not lie 
made 
e.\ parte, 
ordinal il\’. 
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After an order for the winding up of the company is made the 
directors are junctus off,do, and the management of the affairs of the 
company is entrusted to the liquidators, /n re Farro,, s Bank Ltd 
(1021) 2 Ch. 164 at pp. 173 - 74 - As an officer .appointed by the Court, 
the liquidator must have the sanction of the Court before he can exer¬ 
cise any of the powers of management, although the Court may grant 
a general sanction. The general tendency of the Court is to grant the 
official liquidator all such powers as are necessar>' to enable him to 
administer the affairs of the company and to wind up the same. 

For further notes, see notes under sections 179, 180 and 181. 

Sub-section (2) deals with the case of provisional liquidators. 
Provisional liquidators may be appointed by the Court at any time 
after the presentation of the petition and before the making of an order 
for winding up. Ordinarily provisional liquidators are not appointed 
after the presentation of the winding up petition, unless there is a case of 
emergent necessity. In re North Wales G„n-Powder Co., (1892) 2 Q B. 
220 at p 224. Under the English law it is doubtful if any person other 
than the official receiver is entitled to be appointed as provisional 
liquidator, In re North Wales Gun-Powder Co., (sufra). The official 
receiver there automatically becomes the provisional liquidator, until 
another person is appointed as official liquidator. An appointment of 
a provisional liquidator cannot be made after the order for the winding 
up is made. John Reid & Sons Ltd., (1900), 2 Q.B. 634. 

Provisional liquidators are generally appointed for the protection 
of the assets of the company pending an order for winding up ; although 
under the section the power of the Court to appoint a provisional 
liquidator is not limited to that contingency alone. Provisional liquidators 
ha\e not all the powers of the official liquidator ; usually the powers 
to be exercised by them are limited by the orders appointing them. 
Aiiplicatious for aiipointment of provisional liquidators can be made 
by the comiian\- or by any creditor or contributoryq and the usual 
practice is for the apid cations to be made on notice to the company ; 
although the Courts would have jurisdiction under special circumstances 
to do so without notice to the company. In re London & Manchester 
etc. Assoi.. 1 Ch. 1 C 


An ordor may also be made ex parte where the company applies for 
such an nrtUr. 'l'\\e onUr is made almost as a matter of course where 
the applicalion is ukuIc by the company or with the consent of the 
compaiu’ or :s miopiH.M'd hv the company. Ernwer'sows case L.R. 2 
Va\, 231 : 1 )! fv Ctliorih'ii lit fu' fit Building Society L.R. 3 -^PP' 

462. An ortU r will als.o be made notwithstanding the opposition of the 
compain', il it 1 ' pro\ed to the satisfaction of the Court that the assets 
are in danger and in ed 'mnu diate protection. In re HafUftH'rsffiith 
Tok'h Hall Co., 0 Ch. P. It2. In re Raihcay Finance Co., 14 W.R. 
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Notice of 
application 
must 
be given. 

Applica¬ 
tion how 
made. 


Validity of 
acts of 
persons 
acting as 
liquida¬ 
tors. 


The last portion of this sub-section has been amended by the Sec. 175 
Amending Act of 1936, and it gives effect to the decision in In re London 
6- Manchester Industrial Association, i Ch. D. 466. and imposes a duty 
upon the applicant to give notice to the company, unless the Court, for 
reasons to be recorded in writing directs notice to be dispensed with. 

The application is generally made in Chambers on Master’s 

summons supported by an affidavit which must make out grounds as 
to why an appointment is needed. 

For forms of application for fhe appointment of provisional liquida- 
tors and the order, see vol. II. 

Sub-secfion (5) has the effect of validating all acts bona fide done 
by official liquidators in their capacity as official liquidators, not¬ 
withstanding that any defect may later on be found in their appoint¬ 
ment. The object of this section as in section 86 is to protect third parties 
who deal with persons acting as official liquidators, without any know¬ 
ledge of the fact that there is a defect in their appointment. In such 
cases, even if any defect is discovered afterwards in the appointment of 
the official liquidator, it shall not invalidate any act done by the person 
as official liquidator. The proviso shows that the protection given under 
this section applies only to such acts as are done by the official liquida¬ 
tor in ignorance of the fact that his appointment is invalid. 

Sub-section (6) contains a provision peculiar to the Indian law. 

It provides that no receiver shall be appointed of assefs in the hands 
of the official liquidator. The object of this sub-section is to avoid 
any question of competition between the receiver and the official liquida¬ 
tor. It prohibits the replacement of the official liquidator who has 
been already appointed and is in possession of the assets of the com¬ 
pany by a receiver, subsequently, even though the receiver may have 

been appointed at the instance of a secured creditor. In re Kharkharee 
Colhenes Ltd., 58 Cal. 946. 


No 

receiver 
can be 
appointed 
of property 
in the 
possession 
of a liqui¬ 
dator. 


(■^) Any official liquidator may resign or be 
aIs^l^n^up^a^ari:s amoved by the Court on due cause 

and compensation. ShoWU. 

( 2 ) Any vacancy in the office of an official liquidator 
appointed by the Court shall be filled up by the Court 
and until the vacancy is so filled up the official receiver 
snail be and act as the official liquidator. 

(s) There shall be paid to the official liquidator such 
salary or remuneration, by way of percentage or other¬ 
wise, as the Court may direct; and, if more liquidators 
man one are appointed, such remuneration shall be dis- 

ffireSs proportions as the Court 

61 
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Notes of changes. The words in italics in sub-section (2) have been added 
bv section 95 of the Amen.ling Act of 1936. The amendment is consequential 

Upon the amendment of section 171. 

This section deals with the question of resignation and renioval of 
liquidators. As to resignation, a liquidator may tender his resi^ation 
at any time he likes, but he does not cease to be a liquidator until such 
resignation is accepted. Even where his resignation is accepted he has 
to render accounts in respect of his dealings with the properties of the 
company in his custody. See Dignasse v. Chajju Ram, 61 P.R. 1919* 

On his resignation being accepted by the Court the liquidator must deliver 
all books kept by him and all other books, accounts, etc., in his posses¬ 
sion relating to the office of the liquidator, into Court or to the custody 
of such other person as the Court directs. 

The Court has the power to remove a liquidator on due 

cause shown. At one stage the view was entertained that in 

order to remove a liquidator some unfitness in hun must 

be shown. See In Sir John Moore Gold Minifig Co,, 12 Ch. D. 

325. As to what exactly unfitness means, Jessel, M. R., in that case 

points out this—that unfitness may arise from personal character or from 

his connection with other parties or from circumstances in which he is 

involved. The word “unfitness” must be taken in a wide sense. See 

In re Charterland Goldfield Ltd., 26 T.L.R. 132 at p. 133. This view is 

no longer prevalent, and it is now well settled that the grounds for 

removal are not limited to cases of a personal unfitness in the liquidator. 

Whenever the Court is satisfied that it is for the general advantage of 

those interested in the assets of the company that a liquidator should be 

removed, it has power to remove him and to appoint a new one. In re 

Adam Eyton & Co., 36 Ch. D. 299 ; Kaikhushru Niissen(;anji v. Tata 

Industrial Rank Ltd., 48 Bom. 471. It was observed by Bowen, L. J.. 

in the first mentioned case (at p. 30b), thus:—“In many cases, no 

doubt, and very likeh’, for anything I know in most cases, unfitness of 

the liquidator will be the general form which the cause will take up 

on which the Court in tliis class of case acts, but that is not the definition 

of due cause shewn. In order to define *due cause shewn* you must 

look wider afield, and sec what is the purpose for which the liquidator 

is appointed. To m\* mind the Lord Justice has correctly intimated 

that the due cause is to be measured bv reference to the real, substantial, 

% 

honest interests of the liquidation.’* 

Instances of cases wlicre liquidators have been removed, acting on 
the abo\’e principles will be found in In rc Oxford Building etc. Society, 
40 L.T. 405, (wlune all tlio creditors desired the removal of a liquidator 
appointed by the shaivholders'l ; In rc Sir John Moore Gold Mining Co„ 
12 Ch, D. 323, (where the litpndator refused to take action against the 
directors) ; In rc Taidstock Iron Works, 19 W.R. 672, (where the liqui¬ 
dator persisted in continuing an action contrary' to the wish of the 
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creditors) ; In re Scotch Granite Co. Ltd., 17 L.T. 533, (where the liqui- Sec. 176 

dator went abroad appointing another person to act for him under a - 

power of attorney) ; In re North Molton Mining Co., 34 W.R. 527, 

(where the liquidator became insane). 

The application for the removal of the liquidator must be made on 

summons. Notice must be given to the liquidator, and adequate Application 

opportunities must be given to him to answer the case made against him. howTadT' 

Ihe question of removal is a matter of judicial discretion, and as is well 

known, the court of appeal will not interfere unless the discretion has 

been arbitrarily exercised. See the observation of Jessel, M, R., in In re 

Sir John Moore Co., (supra), at p. 330 ; and In re Urmston Grange 

SUamship Co., 17 T.L.R. 533, 553. See also Ex parte Sheard, 16 Ch. 

D. 107. Where an order is made against him by the Court in the first 

instance the liquidator is entitled to prefer an appeal, and the court of 

appeal is entitled to be satisfied that due cause has been shown. In re 
Sir John Moore Co., (supra). 

official liquidator shall be described by 
the style of the official liquidator of the particular com¬ 
pany in respect of which he is 
appointed, and not by his individual 

name. 


Official liquidator. 


This section prohibits the official liquidator from being described by 
his individual name, and prescribes that he should be described by his 
official name, viz., as the official liquidator. Muhammad Yusuf v. 
Himalayan Bank Ltd., r8 All. (F.B.) 198 at 201. 

177A. ( 7 ) Where the Court has made a winding up 

order or appointed an official liquidator provisionally. 

Statement of affairs to there sholl, unless the Court thinks 
be^made to the liquida- fit to Order otherwise and so orders, 

„ . . . he made out and submitted to the 

official liquidator a statement as to the affairs of the com¬ 
pany verified by an affidavit and containing the following 
particulars, namely : — ^ 

(a) the assets of the company, stating separately 

the cash balance in hand and at the bank if 
any; ' ' 

(b) the debts and liabilities; 

(c) the narnes, residences and occupations of the 

creditors stating separately the amount of 

secured debts and unsecured debts, and in 

the case of secured debts particulars of the 

securities, their value and the dates when 
they were given; 


4 


Sec. 177A 


the companies act, 1913 

(d) the debts due to the company and the names, 
residences and occupations of the persons 
from whom they are due and the amount 
likely to he realised therefrom. 

( 2 ) The statement shall he submitted and verified hy 

one or more of the persons who are at the 
the directors and by the person who is at that date the 
secretary. manay,er or other chief officer of the company, 
or hy such of the persons hereinafter in this sub-section 
mentioned as the official liquidator, subject to the direc¬ 
tion of the Court, may require to submit and verify the 

statement, that is to say, persons 

[a) who are or have been directors or officers of 

the company; 

{h) who have taken part in the formation of the 

company at any time within one year before 

the relevant date; 

(c) who are in the employment of the company, 

or have been in the employment of the 
company within the said year, and are in 
the opinion of the official liquidator capable 
of giving the information required; 

{d) ivho are or have been within the said year 

officers of or in the employment of a com¬ 
pany, which is, or within the said year was, 
an officer of the company to which the state¬ 
ment relates. 

[ f] The statement shall be submitted mthin twenty- 
one days from the relevant date, or xenthin such extended 
time as the official liquidator or the Court may for special 
reasons appoint. 

[q) person making or concurring in making the 
statement and '^fTidax'it required by this section shall be 
alhnoed. and sJodl he paid by the official liquidator or 
prox'-sional liquidaior, as the case may be, out of the 
assets of the cn>i;pany. such costs and expenses incurred 
in a)id about the preparation and making of the state¬ 
ment and aifidarit as the official liquidator may consider 
reasonedde. subject to an appeal to the Court. 

( 5 ) If any person, without reasonable exetise, 

knoxc’uigty ,);/,/ xoilfully )nakes default in complying with 
the requiremej'ils of this seetion, he shall be liable to a fine 
not exeeedine one hundred rupees for every day during 
idiielt the deiauif eo>itini(es. 
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(6) Any person stating himself in writing to he a Sec, 177A 
creditor or contributory of the company shall be entitled 

by himself or by his agent at all reasonable times, on 
payment of the prescribed fee, to inspect the statement 
submitted in pursuance of this section, and to a copy 
thereof or extract therefrom. 

( 7 ) Any person untruthfidly so stating himself to be 
a creditor or contributory shall be guilty of an offence 
under section 182 of the Indian Pen(d Code and shall, on 
the application of the liquidator or of the official receiver, 
be punishable accordingly. 

{8) In this section the expression ""the relevant date' 
means, in a case where a provisional liquidator is 
appointed, the date of his appointment, and, hi a case 
where no such appointment is made, the date of the 
winding up order. 


The section was introduced by the Amending Act of 1936, and it What 
provides that when an order for the winding up of a company by and state- 
under the direction of the court has been made, a statement of affairs should 
of the company verified by an affidavit of a director or the secretary, 
manager or other chief officer of the company giving the particulars 
referred to in sub-section (i) as to the assets, the debts, the liabilities, 
the names of the creditors and the debtors, must be made out and sub¬ 
mitted to the official liquidator (whether he is a private individual or the 
official receiver), within 21 days from .the date of the appointment of 
the provisional liquidator, in case where a provisional liquidator is 
appointed, and in all other cases within 21 days from the date of the 
winding up order. 

Even a de facto director can be called upon to furnish a statement. Even 
In re New Par Consols, (1898) i Q.B. 573. The object of this section facto 
is to apprise the liquidator without delay of all relevant facts in connec- 
tion with the ciffairs of the company. 

Power is given to the official liquidator or to the court to extend 
the time. Any person who, without reasonable excuse knowingly and 
wilfully makes default in complying with the requirements of this section 
is liable to a fine not exceeding one hundred rupees for every day during 
which the default continues. 

Apart from the remedy by way of fines, the official liquidator has Conse- 
the right to call upon a director under sub-section (2) to submit a state- Q^ences 
ment, and in default of compliance, to apply for committal for contempt. ^ 

In order to obtain an order it must be shown to the satisfaction of the 
court that the person in default has the materials from which a statement 
can be prepared. In re Columbian Gold Mines, 42 W.R. 624. 

Sub-section (4) provides for the payment of reasonable costs and Expenses, 
expenses to the person required to submit the statement. The official 


called 

upon. 
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Sec. 177A 


Inspection 
of state¬ 
ment. 


liquidator fixes them in the first instance, but there is a right of appeal 
to the court against his decision. 

The statement so filed maj' be inspected by any creditor or contri¬ 
butory by himself or by his agent. The admission of a debt in the state¬ 
ment of affairs under this section shall not be an evidence of the^debt 
nor amount to an acknowledgment so as to extend the period of limita¬ 
tion. In re Tollemache, 14 Q.B.D. 415 ; Everett v. Robinson, 28 L.J. 
Q.B. 23. 


dator. 


177B. ( 7 ) In a case where a winding up order is 

made, the official liquidator shall, as soon as practicable 
Statement by liqui* after recetpt of the statement to be 

submitted under section 177A, and 
not later than four, or with the leave of the Court, six 
months from the date of the order, or in a case where the 
Court orders that no statement shall be submitted, as soon 
as practicable after the date of the order, submit a preli¬ 
minary report to the Court — 

(a) as to the amount of capital issued, subscribed, 
and paid up, and the estimated amount of 
assets and liabilities, giving separately under 
the heading of assets particulars of — 

(i) cash and negotiable securities; 

(ii) debts due from contributories; 

(Hi) debts due to and securities, if any, available 
to the company; 

{iv) moveable and immoveable properties belong¬ 
ing to the company; 

(y) unpaid calls; and 


(b) if the company has failed, as to the causes of 
the failure; and 

(r) whether in his opinion further inquiry is 

desirable as to any matter relating to the 

promotion, formation, or failure of the 

company, or the conduct of the business 
thereof. 

(^) Jhc official liquidator may also, if he thinks fit, 

make a further report, or further reports, stating the 

uiauncr lohich the company icas formed and whether 

in his opinion any fraud has been committed by any 

piison in its promotion or formation, or by any director 

0 ) other officer of the company in relation to the company 

■'iince the formation thereof, and any other matters which 

in Ins opinion it is desirable to bring to the notice of the 
C ourt. ' 
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Notes of changes. These new sections (177A and 177B) have been inserted Sec 177 R 

by section g6 of the Amending Act of 1936. The amendment "inserts sections - 

181 and 182 of the English Act." —Notes on Clauses. 


We have restored in sub-section (i) some necessary words found in the 
English Act, which appear to have been omitted inadvertently. We have 
shghUy extended the time given for submission of the statement referred to 
in sub-section {3). Similarly we have reduced the time given to the liquidator 
under sub-section (i) of section 177B for submission of his preliminary report " 
—Report of the Select Committee. 


The section was incorporated by the Amending Act and it imposes 

a duty on the official liquidator to file a statement, or what is known in 

England as the preliminary report on the winding up. The report of the 

official liquidator is to deal with the matters the particulars whereof are 
given in sub-section (i). 

The report is generally given in the form of a narrative. The object 
of this section is thus described by Lord Halsbury, L. C., in Ex parte 
Barnes, (1896) A.C. 146 at p. 149:_ 

“The legislature, for very obvious reasons—obvious I mean when object 
one looks at what the course of legislation has been with reference to the 
formation of companies and the conduct and management of them— 
thought that there might be cases in which it would be very desirable to 
have persons who might be supposed to have some personal interest in 
the conduct and management of companies brought to the test of a 
public examination ; and accordingly the legislature, where the court has 
made an order for winding up a company, imposed upon the official 
receiver a duty as soon as practicable after the receipt of a statement of 
the company’s affairs to submit a preliminary report to the court.” 

According to the English practice it is open to the official liquidator 

to get the court to fix a date for the consideration of the report and ask 

for directions. The same thing would be open to a liquidator under this 
section. 

The provisions of sub-section (2) as to a further report are quite in- Liquidator 
dependent and separate. The words “if he thinks fit” have been cons- bound 
trued as meaning “if the liquidator arrives at a judicial conclusion in his 
own mind that such facts are before him and in proof that it becomes report, 
his duty.” It is not obligatory for him to do so ; it is left for him to 
do so if he thinks fit, and only in such cases as in his judgment demands 
such a course to be pursued. Ex parte Barnes, {supra), p. 150. 

178. (j) The official liquidator whether appointed 

provisionally or not shall take into his custody, or under 

Custody of company’s his control, all the property, effects 
property. and actionable claims to which the 

company is or appears to be entitled. 

( 2 ) All the property and effects of the company shall 
he deemed to he in the custody of the Court as from the 
date of the order for the winding up of the company. 
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See. 178 


Notes of changes. The words in italics in sub-section (i) have been inserted 
and the above sub-section {2) has been substituted for the following, by section 97 
of the Amending Act of 1936: — 

[ (^) If no official liquidator is appointed, or during any vacancy in such 
appointment, all the property of the company shall be deemed to be in the 
custody of the Court.] 

The amendments are consequential upon the amendment of section 171. 


This section enunciates the duty of the official liquidator, whether 
% 

appointed provisionally or not, to take into his custody and under his 
control all properties effects and actionable claims to which the company 
is, or appears to be, entitled. 

Sub-section (2), which has been incorporated by the Amending Act 
of 1936, merely enunciates the principles laid down by the Judicial Com¬ 
mittee in Ripon Press & Sugar Mill Co. v. Gopal Chetty, 55 Mad. 180, 
to the effect that the company's assets are to be treated, as from the date 
of the passing of the order, to be in the custody of the Court. 

178A. ( 7 ) The official liquidator shall within a 

month from the date of the order for the ivinding up of a 
Committee of insp.c compauy convcnc a meeting of the 

tion in compulsory wind- creditors of the compuny {as ascer- 

tained from the books and documents 
of the company) for the purpose of determining whether 
or not a committee of inspection shall be appointed to act 
loith the liquidator, and loho are to be members of the 
committee, if appointed. 

( 2 ) The official liquidator shall xoithin a week from 
the date of the creditors’ meeting convene a meeting of 
the contributories to consider the decision of the creditors 
and to accept the same loith or xvithout modifications. 

(?) If the contributories do not accept the decision of 

the creditors in its entirety, it shall be the duty of the 

official liquidator to apply to the Court for directions as to 

xvhether there shall be a committee of inspection and. if 

so. what shall be the composition of the committee, and 

xoho shall he members thereof. 

% 

if) .1 committee of inspection appointed under this 
section shall consist of not more than twelve members 
being creditors and contributories of the company or 
persons holding general or special poxocrs of attorney from 
creditors or contributories in such proportions as may be 
agreed on by the meetings of creditors and contributories, 
or as. in case of difference, may be determined by the 
Court. 
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( 5 ) The committee of inspection shall have the right Sec. 178A 
to inspect the accounts of the official liquidator at all 
reasonable times. 

(6) The committee shall meet at such times as they 
may from time to time appoint, and, failing such appoint¬ 
ment, at least once a month, and the liquidator or any 
member of the committee may also call a meeting of the 
committee as and when he thinks necessary. 

( 7 ) The committee may act by a majority of their 
members present at a meeting, but shall not act unless 
a majority of the committee are present. 

(8) A member of the committee may resign by notice 
in writing signed by him and delivered to the liquidator. 

( 9 ) If a member of the committee becomes bankrupt, 
or compounds or arranges with his creditors, or is absent 
from five consecutive meetings of the committee without 
the leave of those members who together with himself 
represent the creditors or contributories, as the case may 
be, his office shall thereupon become vacant. 

( 10 ) A member of the committee may be removed by 
an ordinary resolution at a meeting of creditors if he 
represents creditors, or of contributories if he represents 
contributories, of which seven days’ notice has been given, 
stating the object of'the meeting. 

(it) On a vacancy occurring in the committee the 
liquidator shall forthwith summon a meeting of creditors 
or of contributories, as the case may require, to fill the 
vacancy, and the meeting may, by resolution, re-appoint 
the same or appoint another creditor or contributory to 
fill the vacancy. 

( 12 ) The continuing members of the committee, if 
not less than two, may act notivithstanding any vacancy 
in the committee. 

Notes of changes. This is a new section inserted by section 98 of the 
Amending Act of 1936. 

This is "based on Section 199 of the English Act ."—Notes on Clauses." 


This section has been incorporated by the Amending Act of 1936 Liquidator 
and it imposes a duty on the official liquidator to convene a meeting of ^“ertain 
the creditors within one month from the date of the order for the purpose if creditors 


of obtaining their opinion as to whether or not a committee of inspection co^mfttee 
shall be appointed, and if so, as to who are to be the members of the of ins- 
committee. After the creditors have given their views the official liqui- 


dator is to convene a meeting of the contributories to consider the deci¬ 
sion of the creditors and to accept the same with or without modification. 
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How 

committee 
is to be 
appointed. 


Functions 
of the 
Committee. 


Removal of 
Committee. 


Renuinera- 

tioii. 


If the contributories do not accept the decision of the creditors in its 
entirety the official liquidator has got to apply to court for directions, and 
the court shall be entitled to give such direction as it thinks fit after 
hearing the liquidator and the creditors and contributories. In re Blox~ 
wick Iron etc. Co., (1894) W.N, in. On such an application the court 
may direct fresh meetings to be held. In re Reynolds & Co., (1895) 
W.N. 31. If however, the contributories agree with the decision of the 
creditors then the official liquidator is to appoint a committee of inspec¬ 
tion according to their unanimous decision. 

The committee of inspection is to consist of creditors and contri¬ 
butories of the company or persons holding general or special powers 
from them. As regards the proportion in which they are to be appointed 
from creditors or contributories, that is to be mutually agreed upon, 
and in case of difference, it is to be determined by the Court. 

Sub-sections 9 and 10 provide for the mode of their removal and 
set out the contingencies on which they may be removed. 

Sub-section ii deals with the case of filling up vacancies. 

It is not quite clear as to what the function of the committee of ins¬ 
pection will be. 

Sub-section (5) only mentions that the committee of inspection shall 
have the right to inspect the accounts of the official liquidator at all 
reasonable times, while sub-section (6) provides for meetings. There is 
nothing said, however, as to what is to be done at the meetings to be 
held of the committee. In England these are dealt with by specific rules. 
In the absence of any such specific provisions it is doubtful whether they 
will have any function beyond having to act in an advisory capacity. 
They can however, giye directions to the liquidator regarding the adminis¬ 
tration of assets and the distribution thereof. (Vide sec. 183). 

The Court has no statutory power to remove a committee of inspec¬ 
tion, but where the Court desires to remove a committee it has to resort 
to an indirect method, viz., to re-summon a meeting of the creditors and 
contributoreis and to limit the purpose of the meeting to the selection of 
the persons to be nominated as members of the committee of inspection 
and deal with the matter thereafter. In re Radford & Bright Ltd., (1901) 

I Ch. 272, 735. In re Rubber and Produce Investment Trust, (1915) 
I Ch. 382 at p. 389. 

Ihc office of a member of a committee of inspection is intended to 

be prima facie an honorary one and in the absence of any express rules 

authorizing the payment of any remuneration it would seem'they would 

not be entitled to any remuneration, however exacting their duties 
might be. 



179. Jhe official liquidator shall have power, with 
Powers of official tlic sauctioii of the Court, to do the 

following things: — 

(d) to institute or defend any suit or prosecution, 
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or other legal proceeding, civil or criminal, 179 
in the name and on behalf of the company; 

(6) to carry on the business of the company so far 

as may be necessary for the beneficial 
winding up of the same; 

(c) to sell the immoveable and moveable property 

of the company by public auction or private 
contract, with power to transfer the whole 
thereof to any person or company, or to sell 
the same in parcels; 

(d) to do all acts and to execute, in the name and 

on behalf of the company, all deeds, receipts, 
and other documents, and for that purpose 
to use, when necessary, the company's seal; 

(e) to prove, rank and claim in the insolvency of 

any contributory, for any balance against 
his estate, and to receive dividends in the 
insolvency, in respect of that balance, as a 
separate debt due from the insolvent, and 
rateably with the other separate creditors; 

(/) to draw, accept, make and indorse any bill of 

exchange, hundi or promissory note in the 
name and on behalf of the company, with 
the same effect with respect to the liability 
of the company as if the bill, hundi or note 
had been drawn, accepted, made or indorsed 
by or on behalf of the company in the 
course of its business; 

(g) to raise on the security of the assets of the com¬ 

pany any money requisite; 

(h) to take out, in his official name, letters of 

administration to any deceased contribu¬ 
tory, and to do in his official name any other 
act necessary for obtaining payment of any 
money due from a contributory or his estate 
which cannot be conveniently done in the 
name of the company; and in all such cases 
the money due shall, for the purpose of 
enabling the liquidator to take out the letters 
of administration or recover the money, be 
deemed to be due to the liquidator himself: 

Provided that nothing herein empowered 
shall be deemed to affect the rights, duties- 
and privileges of any Administratoj- 
General; 
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(t) to do all such other things as may be necessary 
for winding up the affairs of the company 
and distributing its assets. 


This section deals with the powers of an official liquidator. As an 
official appointed by the court to administer the affairs of the company, 
he would not be entitled to do anything without the orders of the court, 
beyond taking the property and assets into his control, and possibly 
preparing the list of contributories. 

This section enumerates the powers which the official liquidator, 
with the consent of the court can exercise. The jurisdiction is extensive 
and as Walsh, J., said in Bank of Upper India Ltd. v. Fanny Skinner 
& Ors., 50 All. 173, the Court has jurisdiction under this section to 
sanction any reasonable step which the liquidator may desire to take in 
the interests of the winding up. The sanction of the Court is generally 
obtained on summons supported by an affidavit stating the facts. As to 
the principle on which the Courts should be guided in granting or with¬ 
holding sanction in any particular matter, the following observations 
made by Turner, L. J., in Smith, Fleming & Co.'s case, L.R. i Ch. 

4 

^PP- 538 at p. 544, may be quoted:—"But then comes the question, 
which appears to me to be the real question on which this case must 
depend, by what principles the Court is to be guided in granting or 
withholding this sanction. It cannot, of course, be supposed to have 
been intended that the Court should exercise a mere arbitrary discre¬ 
tion in this respect, that is should grant or withhold its sanction at its 
mere will and pleasure. But yet the Act is silent as to the circumstances 
under which the sanction is to be granted or withheld. There is nothing 
which I can find which can determine this question, except the context 
of the Act : and I think, therefore, that it is to the context of the Act' 
we must look for determining it." 

'T-ooking, then, to the context of the Act. it is to be observed, in the 


first place, that almost all, if not all, the other cases specified in this 
section, in which the sanction of the court is required to the proceedings 
of the oiticial litpiidator, are cases in which his proceedings might involve 
the estate in expenses or litigation. And it is, therefore, reasonable to 
suppose tlial in tiiis particular case of endorsing bills, the Court was 
intended to he guided by the same consideration—in effect, that this 
section was intended to operate as a check upon any proceedings of the 
liquidator which might operate to the prejudice of the estate. I may 
add, that tue Legislatuia* would, of course, trust the Court not to sanction 
an\ thing which would be improper, or contrary to the ordinary course of 
tiade. llenn therefore, is one principle by which, as I think, the Court 
ought to ho guided in the exercise of this discretion ; and another prin¬ 
ciple is. I think, to be deduced from the general purposes of the Act, 
I he main purpose of the Act, as I understand it, is the collection and 
distiihution of the assets of companies for the general benefit of their 
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^reditors, and amongst the creditors pari passu ; and this discretion of the Sec, 179 
Court ought, therefore, as I think, to be exercised not for the benefit of ” 
any particular creditor or creditors, but for the benefit of the general 
body of creditors interested under the Act/' 

Under section i8o the Court is authorized to provide that any of the 
powers mentioned in this section may be exercised by the liquidator 
without the sanction or intervention of the Court. 

Clause {a) enables the liquidator to institute or defend any suit or Actions 
other legal proceedings or prosecution, civil or criminal, on behalf of the 
company. The issue of a bankruptcy notice and the making of 
bankruptcy petitions. In re Winierbottom, i8 Q.B.D. 446. In re Macoun, 

(1904) 2 K.B. 700, In re Bassett. 58 L.T. 237, are also included within 
the category of proceedings. As the language of the section shows, suits 
and proceedings instituted by the liquidator must be taken in the name, 
and on behalf of the company. The proper way to describe the company 
would be X. Y. Co. Limited (In Liquidation) by the official liquidator, 
see in this connection the observations in Md. Yusuf v. Himalaya Bank 
Ltd.. 18 All. 198, F.B., and the observations of Sulanian, C. J., in 
Shxamlal v. Official Liquidators. {1933) A.I.R. All. (F.B.) 788, 795. As 
a matter of fact as Lord Davey pointed out in Kent v. La Communauie 
& Ca de la Providence, {1903) A.C. 220 at p. 226, “whenever the object 
of the action is to recover a debt, or to recover or protect property the 
title to which is in the company, the action should be brought in the name 
of the company." This applies to a bankruptcy notice and a bankruptcy 
petition at the instance of the liquidator. In re Winterhottom. 18 Q.B.D. 

446 ; In re Bassett. 58 L.T. 237 : In re Macoun. (1904) 2 K.B. 700. In 
asking for sanction of the Court under this head, it is usual for the 
liquidator to apply to Court on an affidavit annexing an opinion of his 
legal adviser. 

Ordinarily except in cases of urgency, sanction of the Court must be Sanction 
obtained before any proceedings are initiated. In re London Metallur- should be 
gical Co., (1897) 2 Ch. 262, 270. The Court has jurisdiction to grant be^re^^ 
sanction even after commencement of the proceedings, but this is rarely 
done unless it is a case of urgency. {Ibid). 

The phrase '^institute or defend any legal proceedings** is not neces¬ 
sarily limited to the issue of a writ or whatever else may be the first step. 

It includes any proceedings such as examination of contributories, or the 

issue of execution. In the matter of defence, the usual procedure is for 

the courts to grant sanction to defend, leaving the question of the details 

of the defence to the liquidator. The Court granting leave has no juris- about 

diction to decide what defence may or may not be taken up, Parlby*s leave 

case. 19 W.R. 382. ' 

The fact that the leave of the Court has been obtained does not obtained 
require to be pleaded or mentioned in the pleadings, Turquand v. Kirby, be^ 

L.R. 4 Eq. 123. pleaded. 
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In proceedings which the liquidator takes not in his own name but 
in the name and on behalf of the company the Court has no jurisdiction 
to order the liquidator to pay costs personally. Fraser vs. Province of 
Brescia Steam Tramways, 56 L.T. 771. This is the reason why for a 
defendant in order to safeguard his costs it is always desirable that he 
should apply for security for costs under the provisions of sec. 280 of 
the Act. Where the liquidator takes proceedings in his own name he 
runs the risk of having to pay, in case he is unsuccessful,, the costs of 
the proceedings without prejudice to his rights in a proper case to 
recover the same out of the estate, Sichells Case, L.R. 3 Ch. Ap. 119 
at 129 ; Campbells Case, 4 C. D. 470 at 475. See also In re Powell 
& Sons, {1896) I Ch. 681. The Court however has the right in cases 
where it is satisfied that the proceedings were properly initiated by 
the liquidator in the discharge of his duty, to refuse to make an 
order for costs against him personally, and to direct the costs to be 
paid out of the assets in priority to other charges. In re Kingston 
Cotton Mill Co,, (1896) i Ch. 6, 331. Where however the liquidator is 
merely a respondent the costs of the successful party will always be 
directed to be paid out of the estate. See Salisbury, Jones & Dale's 
Case, (1895) I Ch. 333 ; Smallpage & Brandons Cases, 30 Ch. D. 598 
at 604-5. It is only on the ground of gross mistake, negligence or want 
of reasonable care and skill that a liquidator may be disentitled, as an 
exception to the ordinary^ rule, from obtaining his costs of the pro¬ 
ceedings out of the compan3^’s assets. See In re Silver Valley Mines 
Co., 21 Ch. D, 381 : In re Raynes Park Golf Club, (1899) i Q.B. 961. 

As between the liquidator and his solictor however, the solictor is 

not entitled to claim an^dhing against the liquidator personally. The 

courts presume that in such cases the solicitor gives credit to the assets 

and if the}^ are not sufficient to pay his costs, he takes the risk and 

may lose his costs. See In re Anglo-Moravian etc. Ry. Co., i Ch. D. 130. 

Wliere howe\ cT the costs are directed to be paid b)^ the liquidator or out 

of the assets or against the company in liquidation, then, if the assets are 

insufficient to pa\" the costs after payment of the costs of the winding 

up, these costs are to be paid in priority. In re Home Investment 

Society, 14 Ch. D, jby ; In re Dominion of Canada Plumbago Co., 
27 Ch. D. 33. 


A liquidator who desires to prefer an appeal against any order 
should appl}' for the leave of the Court before he appeals. Ordinarily 
it is the practice of the Court, in a proper case, to grant leave as a 
matter of course, but in cases where the Court has doubts as to whether 


tile leave should be granted or not, it sometimes grants leave reserving 
the question as to whether the costs of the appeal should be borne by 
the estate. If an appeal is preferred without leave, it does not mean 
that the ajipeal is incompetent, but the liquidator alwaj^ runs the risk 
of having to pay the costs if the appeal is not successful. See the 
obsenations of Jessel, R., in //; re City and County Investment Co., 



POWERS OF OFFICIAL LIQUIDATOR 


495 


13 Ch. D. 475 : Silver Valley Mines Co., 21 Ch. D. 381 at 389 ; Sec. 179 
Kayastha Trading & Banking Corporation Ltd., v. Satnarain Sing, - 

43 -^11- 433 » Billimoria v. Mrs. DeSotiza, 8 Lahore 549. See also 
Dublin City Distillery Co., v. Doherty, (1914) A.C. 823. 

The sanction of the Court is necessary for the protection of the Third 
official liquidator himself and although as between him and the Court, parties 
the Court might refuse an indemnity to the liquidator for anything done 
in the discharge of his duties, if previous sanction of the Court was not " ant of 
taken, yet it is not open to third parties to object on the ground that 
the sanction of the Court has not been obtained. Dublin City Distillery 
V. Doherty, (1914) A.C. 823, The obtaining of a sanction is purely a 
matter between the Court and its officer—the liquidator, in which neither 
any third party nor the Court in which the proceedings are pending has 
any concern. Per Shadilal, C. J., in Rup Ram v. Fazal-din, i Lahore 

237 at p. 239. 

Prima facie it is the duty of the liquidator to wind up the business Liquidator 
of the company, and except in cases where for the beneficial winding 
up of the company it is necessary to carry on the business, he has no ness on\y 
power to carry on the same. See Exparte Manuel, 17 Ch. D. 35 at 39 ; 

Anand Mohanti v. Gonesh Maheswar, 40 Cal. 678 at 683. willing 

Clause (6) authorises the liquidator with the sanction of the Court 
to carry on the business of the company so far as may be necessary 
for the beneficial winding up thereof and not with a view to its con¬ 
tinuance. See In re Wreck Recovery & Salvage Co., 15 Ch. D. 353, 

As to whether it is necessary or not to carry on the business of the 
company for the beneficial winding up, is a matter which must be 
determined by the Court having regard to all the circumstances of the 
case. It does not of course mean that no other course would be possi¬ 
ble. In other words as Lord Thesiger observed in the same case that the 
word "necessary*' cannot be construed to import an absolutely compell¬ 
ing force but what may be called a mere mercantile necessity ; something 
which would be highly expedient under all the circumstances of the Court 
case for the beneficial winding up of the company. Acting on these 
principles the Court refused to make an order for carrying on the busi- car^ng^ 
ness of the company in order that there might be a reconstruction. 9 ^ 

{Ibid). The Court has however the authority in case where the business 

of the company is to be sold as a going concern to direct the liquidator business 

to cany on the business until such time as the property is sold, see to^be^soH^ 

Tulsidas Jasraj v. Industrial Bank of Western Indiq, cS* ors., 54 Bom. ^ soing 

yxS at 733, where the following passage from Palmer Vol. 2, p. 376 

was quoted with approval:—"But it often happens that the business of 

the company is its most valuable asset, and in such a case it may be 

very proper to carry on the business, and sell it as a going concern ; 

to stop it would impair, if not destroy, its value ; so also it may be 

proper to carry it on when there are pending contracts which can be 

carried out without much difficulty, and if not carried out would involve 
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forfeiture or heavy claims against the company for damages. And so 
also where the company has partly manufactured materials, it may 
be proper to carry on the business so far as may be necessary to com¬ 
plete the "manufacture", if by so doing a loss will be avoided or a sale 

effected." 

Clause (c) deals with sale of property by the official liquidator. 
Although for the purposes of the winding up the liquidator has to 
dispose of the assets, yet he cannot sell the properties of the company 
without the sanction of the Court. Where a liquidator sells a property 
without the leave of the Court, the sale is liable to be set aside at the ins¬ 
tance of any creditor or contributory. The application must be made 
speedily, otherwise the Court may refuse to set it aside on the ground 
of delay. In In re Hafod Hotel Co., 18 L.T. 144. the sale which 
was made by the liquidator without the leave of the Court was treated 
not as a nullity but as an error of judgment. Once an order is made 
it cannot be set aside on the ground that a higher price is subsequently 
available. In re Oriental Bank Corporation, (1887) W.N. p. 109. A 
sale directed under this section is treated as a transfer by operation of 
law. Thus where one of the assets was a leasehold property held under 
a lease in which there was a covenant against assignment, a transfer 
made under this section was held not to offend against the covenant. 
hi re West Hopetown Tea Co. Ltd., 12 All. 192. 

It is usual for liquidators when applying for leave under this 
clause to give full particulars of the property and a valuation by a 
surveyor or valuer in order to enable the Court to find out for itself 
if the terms arc adequate, for no Court should sanction a sale on terms 
which are not fair and under which the price obtained is not adequate. 
All sorts of property can be sold. Thus a claim for misfeasance being 
a chose in action can be sold under this section. In re Park Gate Wagon 
Works Co., 17 Ch. D. 234. The liquidator has the right with the 
sanction of the Court obtained under this section, to sell the assets en- 
bloc. In re Oriental Bank Corporation, 56 L.T. 868. Where a sale 
is sanctioned by the Court under this clause the discretion used by the 
Judge is hardly e\'er interfered with by the Court of Appeal. See In re 
Orienlal Bank Corporation, 36 L.T. 868. An order granting liberty 
to sell would however be interfered with if it is proved to the satisfac¬ 
tion of the ('curt of ApjH'al, that the sale sanctioned is to the prejudice 
of the company and its creditors as being for an inadequate price. See 
Gordon Das v. L. 5. K. Pillai, 97 Indian cases 295. Sanctions asked 
for under this section are only to be granted after hearing all the parties 
interested as otherwise a great prejudice might arise. 

Under clause (/) the liquidator is authorized to draw, accept, make 
and endorse any bill of exchange, hundi or promissory note in the 
name and on behalf of the company. The courts in considering the 
question as to whether it should sanction or refuse leave have to take 


DISCRETION OF OFFICIAL LIQUIDATOR 


497 


into consideration the fact as to (a) whether the estate would be pre- Sec. 179 
judiced, and (6) whether it would tend to facilitate collection and 
distribution of the assets for the benefit of the general body of creditors. 

See Smith. Fleming & Co.’s case. L.R. i Ch. App. 539. 

Clause (g) authorises the Court to give permission to the liquidator Raising 
to raise moneys on the security of the assets of the company in general. moneys 
An advance to the liquidator would be always subject to the existing 
encumbrances, unless the encumbrancers agree to postpone their 
security. In re Regent’s Canal Ironworks. 3 Ch. D. 411. 

Clause {h) enables the liquidator to take out in his official name 
letters of administration to any deceased contributory’s estate, and to 
do in his official name any other act necessary for obtaining payment of 
any money due from a contributory or his estate which cannot be con¬ 
veniently done in the name of the company, and that in all such cases, 
such money shall be deemed to be due to the liquidator himself. 

Clause (»■) is the remnant clause and covers all cases which are not 
specifically dealt with in the previous clauses. The acts which would 
be covered under this clause must be acts necessary for winding up of the 
affairs of the company and distributing its assets. 

^ V* Court may provide by any order that the 

otticial liquidator may exercise any of the above powers 

Di^retion of official without the sanctioTi or intervention 
qui ator. ^ Court, and, where an official 

liquidator is provisionally appointed, may limit and 
restrict his powers by the order appointing him. 

This section authorises the Court to confer by an order 
general authority on the liquidator to exercise all the powers 
mentioned in sec. 179 without the previous sanction of the Court. 

See In re Rochdale Property Co., 12 Ch. D. 775. The usual 
form of the order made in these cases was set out in the last mentioned 
.case and has since been adopted with certain modifications. 

As was observed by Chitty, J., in the case in In re Watson & Son 

(1891) 2 Ch. 55 at p. 60, the jurisdiction conferred upon the 

Court by this section is conferred usefully, since it enables the Court 

to adopt its order to the exigencies of the particular case that may be 
before it. 

As Selwyn, L.J., observed in In re South Eastern Portugal Rail- There 

Co., 21 L.T. 220, in order that an order by a Court allowing the 
liquidator to exercise the powers without its sanction may be sustained, justifying 
there must be a justifying cause for the exercise of a judicial e^Scise 
^liscretion on the part of the Judge ; and while the Court of Appeal would of an order 
be unwilling to interfere ordinarily, the order will be vacated if it is 
satisfied on the evidence that this was not done. 

For the form of an order under this section, see Volume II. 

63 
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181. The official liquidator may, with the sanction 
of the Court, appoint an advocate, attorney or pleader 
_ .. , . . entitled to appear before the Court 
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This section authorises an official liquidator with the sanction of 
the Court to appoint an advocate, attorney or pleader to assist him 
in the performance of his duties. Where an order is made under this 
section, the Court ought to appoint the pleader or solicitor by name 
and not to leave the choice of the solicitor to the liquidator. See In re 
Anglo-Moravian Co., i Ch. D. 130, see also the observations of 
Vaughan Williams, J., In re London Metallurgical Co., (1897) 2 Ch. 
262, 269. It is also usual sometimes to place a limit upon the costs 
to be incurred under the order. The order should not be obtained ex 
parte, and where an ex parte order is obtained the Courts readily give 
liberty to any party interested in the winding up, to re-open the question, 
if there is anything objectionable. See In re Jumnadas Nmsey 
Ginning and Pressing Co. Ltd., A.l.R. (1935) Bom, 337. Where there 
are more than one liquidators they must all agree in the choice of the 
solicitor, see In re London & Manchester Railway Co. Ltd., i De 
G. dc S. 722. 

Sanction under this section should be obtained by the liquidator 
for his own safety and in order to enable him to pay the fees from 
out of the assets. As between the liquidator and his pleader or soli- 
citor, wh(‘re the li(piidator appoints a pleader or a solicitor without 
obtaining sanction of the Court, his liability to pay the pleader or the 
solicitor does not go. The liquidator would be personally liable for 
the fees. The absence of leave will not invalidate the acts of the 
pleader. See Kathiawar c-^ AJniwdabad Banking Corporation v, 
Gurdas Raw, 5 Lahore 414 at 415. 

The ]>ro\ iso enumerates the principle of the decision In re Univer¬ 
sal Private Telegraph Co., it) W. R. 207, namely, that where a solicitor 
is appointed as a liquidator, he cannot appoint his partner as a solicitor 
unless he is willing to act without remuneration. 


182. (j) The official liquidator of a company which 

is being wound up by the Court shall keep, in manner 
offici.ii books to bo prescribed, proper books in which he 

cause to be made entri^ or 
rninutes of proceedings at meetings*, 
and of such other matters as may be prescribed, and any 
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creditor or contributory may, subject to the control of the Sec. 182 
Court, personally or by his agent inspect any such books. 

(3) Every official liquidator shall, at such times as 
may be prescribed but not less than twice in each year 
during his tenure of office, present to the Court an account 
of his receipts and payments as such liquidator. 

( 3 ) The account shall be in the prescribed form, shall 
be made in duplicate, and shall be verified by a declara¬ 
tion in the prescribed form. 

{ 4 .) The Court shall cause the account to be audited 
in such manner as it thinks fit and for the purpose of the 
audit the liquidator shall furnish the Court with such 
vouchers and information as the Court may require, and 
the Court may at any time require the production of and 
inspect any books or accounts kept by the liquidator. 

( 5 ) When the account has been audited, one copy 
thereof shall be filed and kept by the Court, and the other 
copy shall be delivered to the registrar for filing and each 
copy shall be open to the inspection of any creditor, or of 
any person interested. 

Notes of changes. Section 182 has been re-numbered as sub-section (jc) of 
that section and to the section so re-numbered the sub-sections (2) to {5) have 
been added by section 99 of the Amending Act of 1936. 

“The sub-sections added to section 182 reproduce section 195 of the English 
^ct ."—Notes on Clauses. 


This section enumerates the duties of the liquidator in the matter 
of the keeping of proper minute books in which the minutes of pro- 
ceedihgs at meetings of the creditors and contributories are to be Liquidator 
recorded. It also provides that the liquidator will have to file in must keep 
Court his accounts every six months showing the receipts and dis- mhm^te 
bursements made by him as such liquidator. The accounts so sub- books 
mitted by him are to be audited at the instance of the Court, and after acmunts 
the audit one copy is to be kept along with the Court records, while 
another copy is to be sent to the Registrar of Joint Stock Companies 
to be kept with his records.* 

This section however does not deal with the question of the 
custody of the books and documents of the company. Prima facie 

the official liquidator as the person haying the charge of the company and Liquidator 
as an officer of the Court, is entitled to have the custody of the books is entitled 
and documents of the company, and he cannot be deprived of the custody of 
custody of the books. The reasons given are that under the statute books, 
certain duties are imposed upon the liquidator which he is bound to 
perform, and they include the duties of preparing a list of contribu¬ 
tories and a list of creditors. For the purpose of these duties he must 
have the books of the company. He is moreover required to call 
ineetings of the creditors and contributories and to submit statements. 
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Sec. 182 and it may be that he has with the sanction of the Court, to examine 

witnesses and for the purpose of instructing counsel he must have 
extracts from the books. He may have to produce the books, if neces¬ 
sary, All these matters point to the liquidator being allowed to have 
the books of the company, and particularly such books as the minute 
books of the directors, share register and other books which relate to 
the management of the company and indicate how the business is 
carried on from day to day. Where, therefore, a receiver and manager 
has been appointed in exercise of a debenture-holder’s action and 
the company subsequently goes into liquidation, the Court, acting on 
this principle, will direct these books to be made over to the liquidator 
on his undertaking to produce at all times any book or document 
required by the receiver or by the plaintiff debenture-holders for the 
purpose of their litigation. See Engel v. South Metropolitan etc. 
Brewing Co,, (1892) i Ch. 442. Similarly where a solicitor claims 
a lien on the books and documents of a company, such a lien has been 
held not to apply to the share register and minute-books. In re Capital 
Fire Insurance Association, 24 Ch. D. 408. 


183. (/) Subject to the provisions of this Act the 
official liquidator of a company which is being wound 

Exercise and control Up b 37 ffic CoUrt, Shall, ffi the a dminiS - 

iqui ator s powers. tcation of the assets of the company 

and m the distribution thereof among its creditors, have 
regard to any directions that may be given by resolution 
of the creditors or contributories at any general meeting. 
or by the committee of inspection, and any directions 

by the creditors or contributories at any general 
meetino shall in case of conflict be deemed to override any 
directions given by the committee of inspection. 

may summon general 
mgs of the creditors or contributories for the purpose 
of ascertaining their wishes, and it shall be his du^o 
s mmon meetings at such times as the creditors or con- 

renniQ^?' may direct, or whenever 

c.tdito s or contnbutones. as the case may be. 

(3) f he official liquidator mav apolv to the Court in 

thereof among the Ledi^^^"'' distribution 

of the ^offida^ ifonidatn^ ^Sgneved by any act or decision 

oincial liquidator, that person may apply to the 
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Court, and the Court may confirm, reverse or modify the Sec. 183 
act or decision complained of, and make such order as it 

thinks just in the circumstances. 

Notes of changes. The words in italics at the end of sub-section (i) have 
been added by section loo of the Amending Act of 1936. 

Sub-section (i) provides that the official liquidator should, in Liquidator 
matters of administration of the assets and in the distribution thereof have^"^ 
amongst its creditors, have regard to the directions that may be given regard 

by the committee of inspection or by the resolution of creditors and wishet of 
contributories passed at meetings held by them. creditors 

The liquidator is to have regard to the directions of the committee trlbutories. 
of inspection only in the matter of the administration of the assets of 
the company and in the distribution thereof, among the creditors and 
in no other matters. Per Horridge, J., in In re Salmon, (1916) 2 K.B. 

510 at 516. 

Even in the two matters in which the liquidator is to have regard In 
to their views, as between the committee of inspection and the creditors 
and contributories, in case of difference of opinion the directions given of vietvs ^ 
by the committee of inspection will be overridden by the direction given 
by the creditors and contributories. It is the duty of the liquidator, 1101^^1? 
where he feels any doubts as to any direction given b^^ the committee 
of inspection, to refer to the creditors and contributories and to obtain 
their views and the view so obtained will be given effect to. 

The last words of this sub-section have been introduced by the 
Amending Act of 1936, and they incorporate the principles of section 79 
of the Bankruptcy Act of 1914, and the decision in In re Salmon, (1916) 

2 K.B. 510, 517. 

Sub-section (2) gives the official liquidator the right to summon 
general meetings of creditors and contributories for the purpose of 
ascertaining their wishes whenever it is necessary for him to do so. 

In all matters of importance where the liquidator is of opinion that 
the wishes of. the creditors and contributories should be ascertained, it 
is his duty to call meetings. Similarly where the liquidator thinks any 
direction given by the committee of inspection to be unwise it is his of 

j . , . r 1 -1 • creditors 

uuty to call meetings of creditors and contnbutones to ascertain their and contri- 

wishes. In re Consolidated Diesel Engine etc. Co. Ltd., (1915) 

1 Ch. 193. 

This section gives creditors and contributories representing in value 
one-tenth of the total share to give requisition for the calling of meeting, 
and imposes upon the liquidator the duty of calling a meeting when¬ 
ever such a requisition is ^ven. 

Sub-section (3) gives the liquidator the right to apply to Court for 
directions in any matter in which he thinks that he ought to have the 
opinion of the Court. 

Sub-section {4) provides that subject to the provisions in sub-section 
(i) and the other provisions in the Act, the liquidator is given the right 


See. 183 


Persons 
aggrieved 
})y acts of 
liquidator 
may 

appeal to 
court. 
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to act according to his discretion in matters relating to the administra¬ 
tion of the assets of the company and the distribution thereof amongst 
the creditors. The duty of the liquidator is, however, to act with com¬ 
plete impartiality in these matters. 

Sub-section (5) gives a right of appeal to the Court, to any 
person aggrieved by any act or decision of the official liquidator. 
The meaning of the words “person aggrieved" has been indicated by 
James, L.J., in the case of Ex parte Sidebotham, 14 Ch. D. 458 at 465, 
where he stated thus:—“A ‘person aggrieved' must be a man who has 
suffered a legal grievance, a man against whom a decision has been 
pronounced which has wrongfully deprived him of something, or wrong¬ 
fully refused him something, or wrongly affected his title to something." 
See also the observations of Esher. M. R., /n Ex parte Official Receiver, 
19 Q.B.D. 174 at 177. 

Ordinary Powers of Court 

184. (7) As soon as may be after making a winding 

up order, the Court shall settle a list of contributories, with 

Settlement of list of power to rectify the register of 
contributories and appli- members in all cases where rectifica- 

cation of assets. a* • • -i • • 

non IS required m pursuance of this 
Act, and shall cause the assets of the company to be 
collected and applied in discharge of its liabilities. 

{2) In settling the list of contributories, the Court 
shall distinguish between persons who are contributories 
in their own right and persons who are contributories 
as being representatives of or liable for the debts of others. 

This section deals with the list of contributories. It is the duty 

of the liejuidator after he is appointed to prepare a list of the contri¬ 
butories from the share register and other documents in his custody. 
As to wlio are liable to be placed on the list of contributories, see notes 
unde! section 156. This section provides that after the list is prepared 
by the liquidator it is to be settled by the Court. The list is to show, 
(rt) the names of the contributories, (b) their addresses, (c) the number 
of shares held by each, and (d) the amount which each is liable to 
contribute, 1 he words “as soon as possible" used in this section show 
that the list should be prepared and settled speedily. The necessity 
and the importance of taking this step speedily was pointed out by 
J.. in In re English Bank of the River Plate, (1892) I Ch. 391 
PP* 394 ' 395 Ike following words:—“The importance of settling 
the li>,t of contributories is well known, because no.call can be made 
till aftei it is settled ; and there is a tendency for the assets of a company 
which remain to be called up from the contributories to disappear 
wliere tliere is delay in settling the list and making the calls." It is 

only on the list of contributories being setUed that the amounts realisable 
from them can be ascertained. 
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The list is divided into two parts. A and B. according as the person Sec. 184 

is a present member or a past member. There is a further division -- 

according as the person is liable in his own capacity or in a represen¬ 
tative capacity. 


The list when prepared by the liquidator is generally filed in Court 
first and a date is obtained for settlement. The settlement of the list 
of contributories is usually made after notice is given to the persons 
sought to be made liable as contributories. A reasonable time is usually 
given to persons for objecting to their names being placed on the 
list of contributories. Notices may be directed to be issued on foreign 
contributories also. In re Nathan, Newman & Co., 35 Ch. D. i. As to 

grounds on which the liability can be challenged and other allied matters, 
see notes on section 156, etc. 

On the date fixed the Court has to go into the objections and to 
decide the question as to whether the name of the person objecting 
is to remain on the list, or is to be taken out therefrom. In settling the 
list of contributories it is the duty of the Court to go into all questions 
of law and facts which may be raised in order to ascertain the question 
of liability. See Ward's case, L.R. 2 Eq. 226. See also Ganesha Singh 
& Ors. v. Shankar Lai, 28 I.C. 142. 

The effect of the settlement of the list of contributories and the 
placing of the name of a person in the said list is unless the order 
is set aside on appeal to render the question of liability, final and 
conclusive. See section 190 (i). See also Waryam Sing v. Official 
Liquidator, A.I.R. (1926) Lahore 414. 


Procedure 
for settle¬ 
ment of 
list of con¬ 
tributories 


Court has 
to go into 
objections 


Effect of 
settlement 

of list. 


In settling the list of contributories the Court is not bound by the 
register of shareholders, and has authority to rectify the register, and 
go into all questions of law and fact in order to determine the 
question as to who is the real owner of the shares. Ward's case, {supra). 
For the purpose of ascertaining the powers of the Court to rectify 
the register, the provisions of section 38 must be deemed to be incor¬ 
porated in this section, and the Court would have jurisdiction under 
this section to rectify the register of members in all cases where such 
rectification is allowable in pursuance of section 38. In re Sussex 
Brick Company, (1904) i Ch. 598 at pp. 606-608 ; In re Indian Specie 

Bank Ltd., 40 Bom. 134 at 138, 

_ « 

The exercise of the jurisdiction, given by this section, is. however, 
discretionary. SichelVs case, L.R. 3 Ch. App. 119. The Court must 
be set in motion by the party who wants to contest the liability, or by 
the liquidator, as the case may be. and it :s not for the Court to act 
suo motu. In re Peninsular Life Assurance Co. Ltd., (1936) A.I.R. 
Bom. 24 at 26 ; Sichell's case {supra), at p. 122. 

The power to rectify the register is not limited to the time when 
the Court is settling the list of contributories. The Court may resettle 
the list of contributories at any time before the dissolution of the 


Rectifica¬ 

tion. 
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See. 184 


Power 
to rectify 
may be 
exercised 
at any 
time prior 
to disso¬ 
lution. 


Alteration 
or resettle¬ 
ment of list 
of contri¬ 
butories. 


company, and, if necessary for that purpose, rectify the register. In yc 

Onward Building Society, (1891) 2 Q.B. 463. 

The Court may make an order rectifying the register of members, 
either with or without costs, if it is satisfied as to the justice of the case 
on a consideration of all the circumstances of the case. See Ward & 
Garfit's case, L.R. 4 Eq. 189 : SichelVs case, {supra) ; Trevor v. Whit¬ 
worth, 12 A.C. 409 at p. 440. 

Where however the contract to sell the shares has been made after 
the winding up commenced but before the winding up order was made, 
the Courts generally refuse to rectify the share register by registering 
the transfer. Onward Building Society, (1891) 2 Q.B. 463. 

Sub-section {2) imposes upon the Court the obligation when settling 
the list of contributories to distinguish persons who are contributories 
in their own rights from persons who are contributories as being 
representatives or being liable for the debt of others. 

There is nothing in the Act which prevents the Court even after 
the list of contributories is settled to resettle it. The Court is competent 
to alter the list at any time whenever it finds it just that it should 

4 

be so altered. Per Lord Esher, M. R., in In re Onward BuUding 
Society, {supra). 

This section also provides that the Court shall cause the assets of 
the company to be collected by the liquidator and applied by him in 
discharge of the liabilities. Although the words *'existing at the date 
of the said order” have been omitted from the present section yet it is 
clear that the word "liabilities” must mean liabilities existing at the 
time of the making of the order. See In re General Rolling Stock Co,, 
L.R. 7 Ch. App. 646 and Devi Ditta Mai v. Official Liquidator, 
I Lahore 368 at p. 375. 


185. The Court may, at any time after making a 
winding up order, require any contributory for the time 

Power to require deli- being settled on the list of contribu- 

very c.f property. toiios and any trustee, receiver, 

banker, agent, or officer of the company to pay, deliver, 
surrender or transfer forthwith, or within such time as the 
Coiu t directs, to the official liquidator any money, pro¬ 
perty or documents in his hands to which the cewnpany 
is pri)!ia jade entitled. 


()ne of tiu‘ 
of thy ctunjiauy. 
arc rrlaincd ;uul 


I^ritnary duties of the liquidator is to collect the assets 
It very often happens that properties of the company 
detaiiK'tl by persons to whom they were entrusted, as 


Irustrcs or agt'nl.s, (‘tc. 


I his seiiion authorises the Court by a summary' procedure, at any 
time after the making of a winding up order, to require a contributory 
tor the time being settled on the list of contributories or anv trustee. 
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receiver, banker or agent of the company to pay, deli\'er, surrender or Sec 185 
transfer forthwith, or within such time as the Court may allow in that -: 

behalf to the liquidator, any money, property or documents which provides‘for 
me company is prima jade entitled. exercise ol 

■ whole object of this section is to prevent expensive litigation pr!^^du7e 

in the shape of action brought against the persons named and to ’'ea'isa- 

substitute a summary procedure. The Court has therefore a discretion pmpertic.s 

to proceed summarily in the matter, and this the Court will usually do 

unless there is a case of manifesf injustice. Narbans Prosad v. National named' 
Sugar Mills, 14 Lahore 68. 

It is only in cases where the matter cannot be brought in within 
the four corners of this section, that the Court directs the official Whe.. 
liquidator to file suifs. See In re Imperial Land Co. of Marseilles, ^n^niary 

L.R. 10 Eq. 298. See also fhe observations of the Master of fhe Rolls wiirnot‘bT 
in Cardiff Preserved Coal and Coke Co. v. Norton, L.R. 2 Eq. 558 at 

P- 583. where he seems to indicate that under ordinary circumstances 
an application is the proper procedure. 

An order under this section can be asked for only against the 
persons named in the list, namely, contributories, trustees, receivers. Order can 
bankers, agents, or other officers of the company and ought not to 
be extended to other persons. Per Pagewood. L. J., in In re United alainst""*^ 
English & Scottish Assurance Co., L.R. ^ Ch. App 787 700 • 

Tarachand v. Official Liquidator, 29 I.C. 265. Thus orders sought for 
against an accountant to whom books were handed over for the purpose 
of preparation of a balance sheet or against a garnishee who had mone}^ 
of the company, in his hands, were refused on the ground that they 
do not fall within the category. In re United English & Scottish 
Assurance Co., L.R. 3 Ch. App. 787. See Findlay v. Waddell, (1910) 

S.C. 670. A solicitor does not fall within this list. In re Great Wheat 
Polgooth Co., 53 L.J. Ch. 42. See also Carter's case, 31 Ch. D. p. 46. 

In re Eastern Tavoy Minerals Corporation Ld., 41 C.W.N. p. 976. 

The word trustee means an express trustee and does not include Trustee 
the case of a constructive trustee. See In re United English & Scottish 
Assurance Co., (supra). A creditor who obtains the property of the trustee and 

company by fraudulent preference has been held to be outside the pale st^uctiVe'" 
of this section. 

The Courts have always liberally construed the powers given under 
this section, and have attempted to assist the liquidator by trying to 
bring within its compass any question properly cognisable by the Court. 

Thus an order was made upon a director who has contracted to sell 
to the company a colliery to deliver up possession of the said colliery. 

In re Oakwell Collieries Co., (1879) W.N. 65. See also the observations 
in Stringer's case, L.R. 4 Ch. App. 475. 

These principles do not appear to have been observed by the 
Calcutta High Court in a recent decision in In re Eastern Tavoy 
Minerals Corporation Ltd. (In Liquidation) Re: Lloyds Bank Limited 
64 


trustee. 
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Sec. 185 41 C.W.N. 975, where an application was made under this section 

for an order directing Lloyds Bank Limited, to pay to the liquidator 
the sum of Rs. 6,910-1-0 which the liquidator stated was with the 
said Bank together with interest. The defence of the Bank was that 
the money had been paid out and were not in their hands. Lort- 
Williams, J. in deciding the matter said as follows: — 

“A number of affidavits have been filed, and it appears clear from 
these documents that the bank, some years ago, parted with this money. 
The question whether they had any right to part with it does not arise 
upon this application, because I am satisfied that the section only 
applies where it can be shown that the money is, at the time of the 
application, actually in the hands of the bank. If any confirmation 
of this opinion is required it is to be found in the rules made under 
the Act and specially in the rules made under the English Act rule 77 
of the Companies Winding up Rules 1929 and the forms contained in 
Palmers’ Company Precedents, 14th Edition (Form Nos. 282 and 285) 
all of which show that the money or property covered by the order 
must be in the hands of the party ordered to deliver them up at the 
time when the order is made." 


The reasons given in the judgment for the refusal* of the order 

* 

if correct would allow dishonest persons to get rid of the funds in 
their hands in order to evade an application under this section. 

The conditions which in our opinion must be fulfilled in order to 
obtain relief under this section seem to be: — 

that the persons against whom the application is made must 
be one of the \’arious classes mentioned in the section ; 

(6) that moneys or properties prima facie belonging to the com¬ 
pany must he traced to the hands of the person against whom relief 
is sought. 


The (|uestion as to whether he has the moneys or properties actually 
in his hands at tlie time of the application or whether he has succeeded 
in getting rid of the same before the application, is a matter which 
appears to us to be hardly relevant to an application under this section. 
It would be indeed dangerous to let in considerations of this nature, 
and it would oj^en out a way for dishonest persons to evade applications 
under the pro\’isi{)ns of this section by speedily making a^^'ay with the 
money in their hands. The learned Judge seems to have been influenced 


in his jiulgment by the words "now being in your hands’* appearing in 

horms 282 and 283. Palmers Company Precedents Vol. II, 14th Edition. 

But the said words cannot possibly be taken to mean that it is necessary 

to show that at the time ot the application the money is actually in 

the hands of tlu' persons against whom relief is sought. It would 

be sufficient in (uir view if it can be shown that according to the 

e\'idence a\ailable the pn^-n'i'ty or money belonging to the company 
i^ tracealde to them. 
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The money or property intended to be recovered must belong to Sec. 185 
the compan3^ In re Imperial Land Lo. of Marseilles, lo Eq. 298 at ——■ 
pp. 310-11. 


These words mean that this section is not to be utilised for the "Prima 
purpose of enabling disputed claims to be adjudicated in a summary 
manner. Where the rights of the company to the property in question 
is disputed the Court’s aid cannot be invoked under this section. See 


per Buckley, L. J., In re Palace Restaurants, (1914) i Ch. 492 at 
p. 500. Where however a person who disputes the claim but submits 
to the jurisdiction without demur, the Court may make an order. (Ibid). 

This section would be inapplicable to the case of a secured creditor 
who claims security upon the property of the company, and it cannot 
possibly be used to deprive him of the possession of the security. 
Harbansprosad v. National Sugar Mills, 14 Lahore 68. Similarly where 
a person is in possession of the property belonging to a company under 
an agreement by which he obtained a lien on the property, the Court 
cannot deprive him of the possession of his security under this section. 
(Ibid). Nor can such lien or security be disturbed without his consent. 
In re Capital Fire Insurance Association, 24 Ch. D. 408, (Solicitors’ 
lien) ; In re Rapid Road Transit Co., (1909) i Ch. 96 (Solicitors’ lien) ; 
In re Meter Cabs Ltd., (1911) 2 Ch. 557 ; In re Born, (igco) 2 Ch. 433 ; 
Chidambaram v. Tinnevelly etc. Sugar Mills Co. Ltd., 31 Mad. 123 


Section in¬ 
applicable 
to secured 
creditors. 


at p. 124. 

It is not every lien which is to be recognised and left undisturbed. 

On an application made under this section a lien claimed on the register 

of members or register of mortgages or other books or documents 

required to be kept under the articles of association, will not be 

recognised. See Anglo-Maltese Hydraulic Dock Co., 54 L.J. Ch. 730. 

See also the observations of Chitty, J., in /w re Capital Fire Insurance 

♦ 

Association, (supra). The action of the Court in Harbansprosad v. 

National Sugar Mills, in 14 Lahore 68, where Tekchand, J., without 
deciding the question of the claim of the person against whom an order 
under this sectoin was sought, directed the property to be kept in 
custody till the decision of the dispute, does not seem to be warranted 
in law having regard to the ratio decidendi of the decisions above cited. 

The usual procedure is for the application to be made on notice Application 
to the person against whom the order is sought. The Court will not niade. 

generally make an order ex parte for the delivery of property. See 
Commercial Union Wine Co., 35 Beav. 35. 


186. (j) The Court may, at any time after making 

a winding up order, make an order on any contributory 

for the time being settled on the list 

Power to order pay* .. . 

ttient of debts by con- of COritributOnCS tO p 3 .V, lH m 3 .IlIlGr 

tributory. directed by the order, an 3 ^ money due 

from him or from the estate of the person whom he repre- 
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sents to the company' exclusive of any money payable by 
him or the estate by virtue of any call in pursuance of this 
Act. 

(2) The Court in making such an order may, in the 
case of an unlimited company, allow to the contributory 
by way of set-off any money due to him or to the estate 
which he represents from the company on any indepen¬ 
dent dealing or contract with the company, but not any 
money due to him as a member of the company in respect 
of any dividend or profit; and may, in the case of a limited 
company, make to any director whose liability is unlimited 
or to his estate the like allowance: 

Provided that, in the case of any company, whether 
limited or unlimited, when all the creditors are paid in full, 
any money due on an}^ account whatever to a contribu¬ 
tory from the company may be allowed to him by way 
of set-off against any subsequent call. 


This section provides a summar}' procedure for the recovery of 
moneys due from a contributor)' other than moneys payable in respect 
of calls made by the liquidator. 

It however does not oust the jurisdiction of the liquidator to recover 
a debt due by a contributor)’ to the company by an action instituted in 
a Court of competent jurisdiction. 

1 he object of this section is as has been e.xplained in Stringer's 
case, L.K. 4 Ch. App. 475 at p. 484, to avoid proceedings in different 
C.ourts, and to permit a single proceeding in the winding up Court. 
Pei- Lord Ku.ssel, in Pfaiisraj Gupta Official Liquidator, 37 C.W.N. 
379 at p. 389. 


Unless there is any special difficulty a liquidator will be allowed to 

lesoit to this summai)- procedure. It is however within the competence 

of the C ourt to refuse to allow the summary procedure and to relegate 

the li(|uidat()i to a suit. This will generally bo done, if it is satisfied 

that the allowing of a proceeding under this section will debar the other 

party from his defence or answer. Hansraj Gupta v. Official Liquidator, 

{supra) at p. 381) ; Kaiiita Pershad v. Industrial Bank of India, Ltd., 
31 I C. 54. 

This s(Tli(ui does not create any new liabilities or confer any 

ntu lights. It inerel)- luescribes a summar)' procedure for the reali- 

zation of debts due horn contributories, moneys due from them either 

me i\ k uall) 01 finm the estate which they represent. The remedy 

provided under this s.-etion can be exercised at anv time during the 
winding up. 

Ihe summai) procedure allowed under this section can be 
exercised b)- the Court onl)’ in the case of debt due and owing by 
con rnutoiies. It cannot be used for realising the dues of any debtor 
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who is not a contributoiy. So far as they are concerned the moneys Sec. 186 
due from them can only be ^eco^'ercd by an action. Hansraj Gupta ‘ 

V. Official Liquidator, (supra). 

This section, however, will not entitle the liquidator to recover in what 
from a contributory by summary^ proceedings any money which at the cases can 
date of the application could not be recovered by a suit instituted at be^adlT 
the instance of the company. To a claim by a liquidator under this 
section, it will be open to the party from whom the debt is sought to 
be recovered, to raise all defences and every objection which he could 
have taken, if an action was being brought. Stringer s case, L.R. 4 
Ch. App. 475 ; Hansraj Gupta v. Official Liquidator, 37 C.W.N. 379 
at p. 389. Thus where the claim was barred by limitation at the time 
when the application was made it was held that this plea could be 
raised. Sri Narain v. Liquidator, Union Bank of India, 4 Lahore 
109. Similarly it has been held that this section applies only to 
cases in which there is an actually ascertained sum due, and that 
it cannot apply to cases where persons are sought to be made liable 
for mismanagement or misconduct. See Feltom’s Executors’ case, 

L.R. I Eq. 219 at p. 222. 

Where a debt was due not from the contributory alone but from 
a firm of which the contributory is a partner, it was held that 
an application under this section was not permissible. Gobinda Singh 
V. Union Bank, 71 I.C. 724. The Court proceeded on the basis that 
the provisions of section 43 of the Contract Act are not applicable to 
such a case. It is submitted however, that this decision militates against 
the principles of the decisions in Hemendra Coomar v. Rajendra Lai, 

3 Cal. 353 ; Muhammad Askari v. Radhe Ram, 22 AIL 307 ; Raghunath 
V. Baleswar, 7 Pat. 353 ; Chand Mai v. Ban Behari, 50 Cal. 718. 

An application under this section will only be made at the instance Who can 
of the liquidator, and the summary procedure provided for under this 
section cannot be taken advantage of by any third party (as for instance, 
a purchaser of the book-debts of the company). Doaba Bank, Ltd. v. 

Kunddn Lai, 59 I.C. 588. See Salig Ram v. Official Liquidator, 

Indian Exchange Bank, Ltd,, 60 I.C. 506. The contrary view taken 
in Pardumam Singh v. Pioneer Jewellery Co., A.I.R. (1921) Lahore 
P- 78, in which the Court held that an order obtained under this section 
could be enforced at the instance of the assignee even after the com¬ 
pany has been dissolved does not appear to be good law. 

An order for payment made under this section is enforceable as a 
decree of Court. (Vide sec. 199). 

The question as to whether in an application under this section 
the contributory can claim a set-off in respect of amounts due to him 
from the company depends upon the question as to whether there 
have been mutual dealings between them, for under sec. 229 the rules 
applicable in bankruptcy apply to the case of winding up of insolvent 

companies. 
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Moaning 
of mutual 
(loalings. 


Set-ofT 
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It is difficult to define exac% what mutual dealings mean_but 
broadly speaking the following conditions must be fulfilled before deal¬ 
ings between two parties can be stated to be mutual dealings, viz.: — 
(i) there must be pecuniary liabilities on either side ; 

(iV) the debts to be set off must be due from each other, in other 
words, the debts must be between the same parties ; 

(in) the debts must be due in the same rights. Provided these 
conditions are fulfilled, a set-off may be allowed at the instance of a 
contributory, in an application under this section against a debt due 
otherwise than for calls. See Yotmg v. Bank of Bengal, i M.I.A. 87 
at p. 142 ; Chapman v. Derby, 2 Vern. 117. 

As to whether a set-off can be claimed by a contributory of a sum 
due to him by the company as against calls made by the liquidator, 
the answer is in the negative. See notes to section 187. 

In the case of an unlimited company, under sub-section (2) a 
contributory against whom an order is made under sub-section (i), is 
entitled to claim a set-off of any moneys due to him or to the estate 
which he represents from the company, in respect of (a) either an 
independent dealing, or (6) a contract with the company, but no set¬ 
off will be allowed to him in respect of any money due to him as 
a shareTiolder by way of any dividend or profit. 

In the case of a limited company, so far as this section is con¬ 
cerned, a set-off against moneys due for calls would be allowed only 
in respect of calls made subsequent to the time when all dues of the 
creditors have been paid. 


What 
amount 
may he 
talh‘«l up 


make calls. 


1 . 87 . (t) The Court ma3', at time after making 

a winding np order, and either before or after it has as- 
Power of Court to cei taioed the sufficiency^ of the assets 

of the company, make calls on and 
order payment thereof b\' all or any' of the contributories 
for the time being settled on the list of the contributories 
to the extent of their liability', for pay'ment of any money' 
which the Court considers necessary to satisfy' the debts 
and liabilities of the company', and the costs, charges and 
expenses of winding up, and for the adjustment of the 
rights of the contributories among themselves. 

(2) lu making the call the Court may take into con¬ 
sideration the probability that some of the contributories 
may partly or wholly' fail to pay' the call. 

Ihis section deals with the power of making calls in the winding up. 

As iiuheated pre\ionsly, in winding up a company it is the-duty 
of the liquidator to lealise the assets for the purpose of making pay¬ 
ments to the creditors, W’here amounts remain unpaid on the shares 
the liquidator has got to realize the same. This is done by the liqui¬ 
dator hy making calls on the contributories. Having regard to the fact 
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that the liability of a contributory is to contribute (except where there are Sec. 187 
necessary adjustments interse) such amounts only as are sufficient to 
make up the deficiency, in general practice no call is made until 
the liquidator has realized the exact position, namely, has ascertained 
the total amount of debts and liabilities including costs and expenses 
and the total amount of available assets excluding the unpaid calls on 
the shares. He is only then in a position to decide as to the amount 
necessary to be called up from the contributories. The amount to 
be called up would have to be fixed having regard to the possible 
deficiency. The liquidator is however not bound to put off making 
calls until the claims are established. He can make an estimate and 

proceed to make a call on this basis. In re Contract Corporation, L.R. 

2 Ch. App. 95 : In re Earned's Banking Co., 36 L.J. Ch. 215. 

In the matter of making calls the Court would generally rely upon 
the liquidator's opinion as to whether there is likely to be any 
deficiency or not, and the amount, if any, which should be called 
up. Helbert v. Bannor, L.R. 5 H.L. 28. 

Sub“Section (2) indicates that the Court in fixing the amount of ^'acts 
call to be made may take into consideration the probability that some consklered 

of the contributories may partly or wholly fail to pay the call. It is fixing 

usual in general practice to make calls for such amounts as may leave of^caU.^ 
a surplus after everything was paid up. Unless a very strong case 
is made out the Court of Appeal will not, as a rule, interfere with 
the lower Court’s discretion as to the quantum of the call. In re 
‘Contract Corporation, L.R. 2 Ch. App. 95 ; In re Barned's Banking 
Co., 36 L.J. Ch. 215. 

No call can however be made until the list of contributories has when 
been settled, because it is only after the list is settled that the liability 
of' Wery person whose name is borne on the list as a contributory 
is ascertained and fixed. 

In making calls the liquidators are not fettered by the provisions 
in the Articles of Association with regard to calls, and while before 
the company goes into liquidation the directors are, in the matter of 
calls, bound to comply with the provisions in the articles, the liquida¬ 
tors after the winding-up are not bound by the same. See In re Pyle 
Works, 44 Ch. D. 583. 

The liquidators are also entitled to ignore any arrangement made 
by the shareholders. Thus where under the prospectus payments for 
shares had to be made by instalments, the arrangement may be ignored 
by the liquidator when he makes calls on the contributories and he 
can make a call for the entire amount irrespective of the provisions 
in the prospectus. See In re Cordova Union Cold Co., (1891) 2 Ch. 5^t). 

Before calls can be made the leave of the Court has to be obtained. 

In order to obtain leave the liquidator has to place before the Court are to be 
a statement of the liabilities and the assets in order to give the Court an 
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enforcing 
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winding 
up. 


Section 
does not 
del)ar the 
filing of 
suit. 


Balance 

order. 


Action 

cannot 

he Based 

upon 

halance 

order. 


Set olT 
against a 
« all made 
in the 
wimling np. 


idea as to the deficiency and as to the amount which should be called 
up. Notice of the intention to make a call has to be given to the 
contributories and reasonable opportunities afforded to them to make 
their submissions to the Court. Notices have to be given as directed 
by the Court either by post, individually to all the creditors, or by 
advertisement. 

For forms of notices and order, see Vol. II. 

After lea\'e to make a call is obtained the liquidator has to serve 
every contributory with a copy of the order of the Court and the 
amount due from him and a date within which it is to be paid. If 
the contributory so served does not pay the calls within the time 
fixed by the notice the liquidator has to apply for an order for enforce¬ 
ment of the calls. The application must be made on notice to the 
contributory. 

The liquidator has usually to file an affidavit showing that he 
has served the contributories with a notice and a copy of the order 
giving the liquidator liberty to make calls, and a notice calling upon 
them to pay the call in terms thereof within the time fixed therefor. 

The procedure authorised by this section is a summarv procedure. 
Ex partv Whinney. 13 Q.B.D. 476 at p. 478. But that does not deprive 
liquidator ot filing a suit (if he thinks fit to do so) for the realization 
of the amount. Westmoreland Green and Blue Slate Co. v. Feilden, 
(1891) 3 Ch, 15. 


Idle order for enforcement of calls is technically known as a 
balance order.- The order is enforceable as a decree {Vide sec. 199). 

It can be enforced in any place in British India by the Court which 
wouKl ha\'e jurisdiction, had the registered office of the company been , 
situate there. (Vide sec. 200). 

availed of as against a foreign company. . 
i’.ven after the balance order is obtained, an action may be brought 
by the liquidator for the debt. 

A balance order only enables the liquidator to realise the money 
in tile particular way pro\ided by the Statute. It does not enable 
the liquidator to base an action upon the same. In re Shirley, 58 
L.T. 237 : C liaJk. If ebb & Co. v. Tennent, 36 W.R. 263. 

An order for the enforcement of a call is not however a judgment 

on which a baukru]>tcy petition can be maintained. Ex parte Grimivade, 
In re Tenncnl, 17 O.B.D. 337. 

Wheie an action for calls is pending against a shareholder at the 
date of the winding up the liquidator cannot obtain a balance ordCT 
without abandoning the action for calls. See In re Colorado Mines 
Development Co., 73 L.T. 1^13. 

Imu- form of order for enforcement of calls, see Vol. II. 

In a winding up the ouW amount which can be called up from 
c onti ilmloi it's aic anuMinl.s which are unjxud in respect of shares, but 
.1^ lia^ bten intimated before these amounts are not calls or debts 
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due by the shareholders to the company but are contributions to the Sec, 187 
assets of the company to make up any deficiency. ~ 

In connection with the question of enforcement of a call it is 


necessary also to examine the question as to whether a set-off can 

be claimed by a contributory against amounts called up by the 
liquidator. 

The earliest case where this question was discussed and decided Unpaid 
was GrisselVs case, L.R. i Ch. A. 528, where it was held that even if call cannot 
moneys are due to a contributory from the company he cannot set-off again^t""^ 
the amount as against the amounts due and payable by him in respect ^ 
of amounts called up out of the contributions realizable from him, 


and that he cannot set-off the dividend which he expects to get against 
such calls. Lord Chelmsford, L. C., in dealing with the question 
observed (at pp. 535-36) as follows;—*Tt appears to me to be quite 
clear that the amount of the call not paid cannot be set-off against 
the debt. The Act creates a scheme for the payment of the debts of a 
company in lieu of the old course of issuing execution against individual 
members. It removes the rights and liabilities of parties out of the 
sphere of the ordinary relation of debtor and creditor to which the 
law of set-off applies. Taking the Act as a whole, the call is to 
come into the assets of the company, to be applied with the other 
assets in payment of debts. To allow a set-off against the call would 
be contrary to the whole scope of the Act. In support of this view 
it will be sufficient to refer again to the 133rd section as to the 
satisfaction of the liabilities of the company pari passu/' 


The matter again came up for consideration in the case of In re 
Black & Co., L.R. 8 Ch. App. 254, and in the case of In re White Hou^e 
^ Co., 9 Ch. D. 595, and the decision in GrisselVs case was affirmed. 
In the case of White Hoicse & Co., {supra), the principle was extended, 
and it was held that no right of set-off would be allowed whether the 
call is made before or in the winding up. Sir George Jessel in a 
classical judgment where he reviewed the whole of the law on the 
subject proceeded to affirm the view of GrisselVs case, mainly on the 
ground that the contribution payable by a contributory is not a debt 
due to the company. The principle is the same whether the liquidation 
is compulsory or voluntary. In In re Pyle Works, 44 Ch. D. 534 at 
P- 537 » and 583 at p. 585, these decisions were re-affirmed although some 
of the reasonings given by Jessel, M. R., were not accepted. The raiio 
decidendi of all these decisions, as was explained by Wright, J., in 
re Auriferous Properties, Ltd., (1898) i Ch. 691 at p. 696, is ‘Hhat 
all contributions from shareholders enforceable in the liquidation are 
by the Companies Acts made applicable for the payment of the com¬ 
pany's creditors pari passu, and that a person who is a creditor and 
also a contributory cannot be allowed to do what might amount to 
paying his own claim in full out of a fund which ought to be distributed 
lateably.'' 

65 
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What 
objections 
can 1)0 
urged. 


Costs of 

making 

call. 


The only exception is where subsequent to the winding up a 
contributory becomes bankrupt- Ifi yc Duckwotih, L.R. 2 Ch. A. 57® » 
Ex parte Morton, 38 L.J. Ch. 390 ; Ex parte Strong, L.R. 5 Ch. 

App. 492. 

Again where the company becomes indebted to the contributory 
in the winding up, the contributoiy^ can claim a set-off. See Ex parte 
Clarke, L.R. 7 Eq. 550. See also In re We^t of England Banking, 

Ex parte Branwhite, 40 L.T. 652. 

A person whose name is in the list of contributories cannot, on 
an application for leave to make a call, or in any other proceeding 
in the winding up, question the validity of the winding up order. In 
re London Marine Insurance Association, L.R. 8 Eq. 176 ; In re 
Arthur Average Association, etc., 3 Ch. D. 522 and L.R. 10 Ch. App. 
542 : In re Empire Builders, Ltd., fiqiq) W.N. 178. The principle 
underlying all these decisions being that in all proceedings in the wind¬ 
ing up, the order must be taken to be valid until it is set aside, 
the defence that the name of a contributor}^ is wrongly in the list 
is not permissible. The remedy of the person complaining is to apply 
for removal of the name from the list and an order for suspension 
of the operation of calls as against him. In re Barned*s Banking Co. 
36 L.J. Ch. 215. A plea that the amount called up was called up 
by the company prior to the winding up and that the right to recover 
the same is barred bv the law of limitation is not available, on the 
ground that the calls made in the winding up are for enforcement of 
a different right—a right which comes into existence on the winding 
up. See In the matter of Panna Lai, 50 All. 476 ; Vaidiswara v. Siv, 
31 Mad. 66 ; Jagannath v. U. P. Flour & Oil Mills, 38 All. 347. See 
also notes under secs. 156-159. 

On the principle that the order is for the benefit of the shareholders, 
the costs are to be paid out of the assets as part of the costs of the 
winding up. /;; re Agriculturist Cattle Insurance Co,, L.R. lO Ch. 
A. I. 


ment into bnnk. 


188 . The Court may order any contributory. 

purchaser or other person from whom money is due to 

Powers to order pay. thc compauy to pay the same into the 

account of the official liquidator in 

any ‘'scheduled hivik as defined in clause (e) of section 2 

f)/ ///(’ Resei'i'e Bank of India Act, 1Q34, instead of to the 

official liquidator, and any such order may be enforced 

in the same manner as if it had directed payment to the 
official liquidator. 

Notes of cli.mges. I'ho words "tlio B.tnk of Bengal, the Bank of Madras. 
01 the B.-ink of Bomh.iv. as the ease may be, or any branch thereof. respecti\’ely, 
(o .iflei (lie words pay the same into", have been omittetl. and the words 
ill il.dics b.ue Iieen inserted li\- section lot of the Amending Act of 1936, 
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This section allows the Court to make an order on a contributory, Sec. 188 
a purchaser or other person, from whom moneys are due to pay their 
dues to the account of the official liquidator in any Scheduled Bank (as 
defined in clause (e) of section 2 of the Reserve Bank of India Act) 
instead of paying it to the liquidator. 


It is not quite clear as to what is the meaning of the word 
‘'purchaser." This word does not find a place in section 185 but occurs 
only in this section. In a recent Allahabad case it was urged that this 
word meant purchaser of goods or other similar commodities from the 
official liquidator. This contention was however negatived, and the 
Court held that this word meant "purchaser of the interest of a contri¬ 
butory." See John Bros. v. Official Liquidator, Agra Spinning & 
Weaving Mills Ltd., A.I.R. (1936) All. 808 at p. 810. It is not quite 
clear how the learned Judges came to that conclusion. In the first 
place so far as the liquidator or the Court is concerned, no notice is 
taken of any transfer of shares unless such transfer is allowed by the 
Court [Vide sec. 207(b)]. Where a transfer of shares is allowed after 
the commencement of the winding up, the transferee becomes the con¬ 
tributory and is placed in the list "A", and the transferor becomes the 
contributory in his capacity of a past member and is liable to be put 
in list "B", and the register of members is to be rectified and if necessary 
the list of contributories should be resettled. The transferee in such 
a case becomes liable not as a purchaser but because he becomes a 
contributory. Where however the Court refuses him leave, the transfer 
is not registered, the transferee is not recognized by the Courts and the 
transferor continues to be treated as the contributory. It is therefore 
doubtful if the interpretation put upon the word "purchaser" by the 
Allahabad High Court is what the section was intended to mean. 

The words "other persons" have been interpreted in the case of 
John Bros. v. Official Liquidator, Agra Spinning & Weaving Mills Co., 
(supra) as referring to the persons from whom money is due under 
section 185. 

Acting upon the principle enunciated in that case, the Punjab 
Chief Court (as it then was) held in a Punjab case, Tarachand v. Official 
Liquidator of Peoples Bank of India, Ltd., 29 I. C. 265, that there 
is no procedure in the Companies Act which enables the winding up 
Court to recover moneys due from persons other than those mentioned 
in section 185, by a summary procedure instead of by a suit. 


Purchaser. 


"Other 

persons". 


189. All moneys, bills, hundis, notes and other 
securities paid and delivered into the Bank where the 

Regulation of account Uquidutor of the Company may have 
with Court. account, in the event of a company 

being wound up by the Court, shall be subject in all 
respects to the orders of the Court. 
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Creditors 
must 
send in 
proofs in 
support of 
claim. 


Notes of changes. The words in italics have been substituted for the words 
“the Bank of Bengal, the Bank of Madras or the Bank of Bombay, or any 
branch thereof, respectively", by section 102 of the Amending Act of 1936, 


The effect of this section is to restrict the liquidator from dealing 
with moneys, bills, hundis, etc. paid and delivered to the Scheduled 
Bank where he has his accounts, without the leave of the Court, 


conclusive evidence. 


190. ( 7 ) An order made by the Court on a contri¬ 

butory shall (subject to any right of appeal) be conclusive 
Order on contributory evidence that thc moncy, if any, 

thereby appearing to be due or 
ordered to be paid is due. 

( 2 ) All other pertinent matters stated in the order 
shall be taken to be truly stated as against all persons, and 
in all proceedings whatsoever. 


Under sub-section (i) an order made on a contributory is 
conclusive evidence (subject to a right of appeal) as against the 
contributory, of the fact that the moneys appearing to be due or ordered 
to be paid under the order are due. In other words, once an order 
IS made and no appeal is preferred therefrom it is not open to the 
contributory to challenge his liability. See Brighton Arcade Co. 
V. Dowling, L. R. 3 C. P. 175 at p. 186. 

Sub-section {2) makes the contents of the order admissible in 
evidence and takes them as correct in all proceedings. 


may fix a time or times within 
which creditors are to prove their debts or claims or to 

Power to exclude ere- excludcd from thc benefit of any 

ditors not proving in distHbutiou made before those debts 

are proved. 


riie whole idea of a winding up is that assets should be quickly 
realised and distributed pari passu amongst the creditors. It therefore 
stands to reason that the creditors who want to participate in the dis- 
tiibution of the assets should send in their proofs as early as possible. 
Although it IS thc duty of the liquidators to prepare a list of the creditors 
from the papers and documents at their disposal, yet. for and by \my 
of safety, the Courts usually direct advertisements to be inserted calling 
or claims boni persons who claim to be creditors of the company, 
:iefore the list is settled by the Court. In order that a full and com- 
pre ensue list of the creditors may be prepared, a reasonable time is 

a owed to those wlio may claim to be creditors, within which the proofs 
are to be submitted in support of their claims. 

As all creditors arc prinia fade entitled to participate in. dividends. 

1 Is not po.ssible to keep the declaration of dividends postponed 
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indefinitely, this section enables the Court to fix a time within which 
creditors must file proof in support of their debts or claims and provides 
that in default of doing so they will be excluded from any distribution 
which may be made before their debts are proved. The fixing of a date 
does not mean that the creditors who do not prove within the time are 
shut out altogether. The penalty for not pro^■ing within the time fixed 
IS that they are prevented from participating in any dividend which 
may be declared in the meantime. The creditor may still prove, but he 
will not be allowed to disturb dividends which may be declared before 
the date. He has got to obtain the leave of the Court and may be made 
to pay the costs. In re Joint Stock Discount Co.'s claim, L.R. 7 Ch. 
App. 646 ; In re Kit Hill Tunnel. 16 Ch. D. 590 ; hack J. PiUai v. 
Remasamy, 27 Mad. 496. See also Harrison v. Kirk. (1904) A.C. i • 
In re McMurdo. {ic)02) 2 Ch. 684; though these are decisions in 
administration actions, they formulate principles which are applicable to 
cases of winding up also. See also A. B. Miller v. Ferguson 60 Cal 

512. 


Sec. 191 


tor hxing 
time within 
which to 
file proofs 


of debts 
or claims. 


The right to prove exists so long as there are any assets still to be Right 
distributed. If however the assets are all distributed then the creditor 
loses his right to prove. Ex parte Forest, 2 Giff. 42. f^*g^s° 

As to how proofs should be lodged, & etc., see notes under sec. 229. undTstriLt 
There is no corresponding section in the voluntary winding-up. ed assets. 
The fixing of the date is made bj^ the liquidator. 


192. The Court shall adjust the rights of the con- 

Adjustment of rights tributories amoug themselves, and dis- 
of contributories. tribute any surplus among the persons 

entitled thereto. 


This section casts a duty upon the Court to adjust the rights of the 
contributories amongst themselves before the distribution takes place. 

Where the shareholders belong to one class and have contributed 
equally to the capital there is not much difficulty, for they are to be 
treated equally in the matter of distribution. It may however happen Adjustment 
that in a company there may be shareholders who have paid the entire rights 
amount due in respect of their shares, while there may be others who contri-" 
have not done so, and amounts may be still due and payable on their butories 
snares. In such cases the principle, whether it is looked at from the 
point of view of general principles of equity or from the point of view 
of the principles and provisions of the Act, (see in this connection the 
Judgment in Birch v. Cropper, 14 A.C. 525) is that where, after pay- 
ment of the debts there remains a surplus which is insufficient for the 
return of the whole of the paid up capital, then (in the absence of an 
express provision regulating the distribution of the surplus assets in some 
other manner), the uncalled capital is as much liable to be called up for 
the purpose of meeting the deficiency or losses as it is for the payment 
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the fullv 
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holders in 
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upon partly 
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share¬ 
holders 
to pay. 


Articles 
as to dis¬ 
tribution 
of assets. 


of debts. Ex parte Maude, L.R. 6 Ch. App. 51. The result is that the 
capital account has to be equalised by calling up so much of the unpaid 
capital as is necessary for the purpose, and the resulting balance has to 
be returned to the shareholders in proportion to the nominal amount of 
the shares held by them respectively. See In re Anglo-Continental 
Corporation of Western Australia, (1898) i Ch. 327. 


' The fully paid up shareholders have the right to call upon the 
liquidator to make a call on the partly paid up shares in order to 
equalize the capital and adjust the rights of the contributories inter se. 
In re Anglesea Colliery Co., L.R. 2 Eq. 379 ; In re National Savings 
Bank Association, L.R. i Ch. App. 547. Lord McNaghten in the case 
of Welton V. Saffery, (1897) A.C. 299 at p. 320, described this right 
on the part of the fully paid up shareholder to demand equalization 
as one of the “plainest of equities.** 

This right of the fully paid up shareholders is so well established 
that in a case where a company went into voluntary liquidation on the 
express condition las embodied in the resolution) that no calls should be 
made unless there was deficiency in the assets for the discharge of the 
debts and liabilities of the company, yet on the application of fully paid 
up shareholders calls were directed to be made on the other shareholders 
for the purpose of equalising the capital. In re Provision Merchants 
Co., 26 L.T. 862. Similarly where the articles provided that calls 
should not be made in respect of a certain class of shareholders without 
the consent of a specified proportion of the shareholders of that class, 
yet after the company had gone into liquidation, calls were made at 
the instance of the fully paid up shareholders to equalise the capital. 
In re Coed Madog Slate Co., (1877) W.N. 190. 


As an instance of cases where specific provisions are made in the 
articles of association with regard to the distribution of surplus assets, 
see In re Kinatan Rubber, Ltd., (1923) i Ch. 124, where the articles ran 
on the following lines, viz.—^A{ the assets should be insufficient to repay 
the whole of the ])aid up capital, such assets should be distributed so 
diat, as nearly as may be, the losses should be borne by the members 
in proportion to the capital paid up, or which ought to have been paid 
np. at the comirKMicement of the winding up. on the shares held by them 
resp(cti\ tl\, It was held that if the surplus assets are insufficient to 
return to the shareholders the \vhole of their capital, then for the adjust¬ 
ment of the rights as between fully paid up shareholders and partly paid 
up .han KohIcis, no fuither calls can be made, but the available assets 
s ion d disiiibutiel amongst the members in proportion to the amounts 
actua \ ] aid ^'P ^^h.ch accoiding to calls made before the commence- 

it e. t K winding up ought to ha\e been paid up before the commence¬ 
ment of the winding-up. 


Wluie, howewei. the surplus is more than sufficient to return th< 
paic up capital, the surplus should be first applied in returning thi 


DISTRIBUTION OF SURPLUS ASSETS 



paid up capital and the balance must be distributed amongst all the 
shareholders in proportion to the nominal amount of their shares, and 
without regard to the premiums paid by any shareholder, or the manner 
in which dividends were paid or had been in fact paid. In re Driffield 
Gas Light Co., (1898) i Ch. 451. 

Before however a shareholder can participate in the distribution 
he must on the principles of Cherry v. Boultbee, 4 My. & Cr. 442, show 
that the debts, if any, owing by him to the company have been paid up 
See In re Peruvian Railway Construction Co., (1915) 2 Ch. 144, 442. 

Where calls are not made for the purpose of equalisation and 
adjustment of the rights, the surplus assets if any, are to be appro¬ 
priated in the first instance by payment to the fully paid up share¬ 
holders the difference between the amount paid up on their shares 
and the amount paid on the other shares, and the balance pro rata 
by way of distribution to shareholders. See In re Scinde, Punjab & 
Delhi Corporation, L.R. 6 Ch. App. 53 (n) ; and In re Provisions 
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How 
surplus 
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Merchants Co., 26 L.T. 862. 

Where there are different classes of shareholders such as preference Preference 
shareholders and ordinary shareholders, and where the preference share- shareholders 
holders have under the articles a preferential right of payment in the paid^in^ 
event of winding up, the liquidators have in administering the winding P^'^ority. 


up got to pay the preference shareholders first after payment of the 
creditors before he can pay anything to the ordinary shareholders. 

Where the articles provide for payment of arrears of dividend in 
respect of the preference shares in a winding up, the preference share¬ 
holders are entitled to the arrears of the dividend upto the winding 
up whether declared or not: In re W. J. Hall & Co., (1909) i Ch. 
521 ; and that too even if no profits have been earned: In re Spring¬ 
bok Agricultural Estates, Ltd., (1920) i Ch. 563 ; In re New Chinese 
Antimony Co., (1916) 2 Ch.. 115. 

Where however the assets are sufficient not only to return the 
capital paid in by the shareholders but also to yield a surplus, in 
such a case the surplus is prima facie distributable amongst all share¬ 
holders pari passu. Birch v. Cropper, 14 A.C. 525. No distinction 
can be made between a preference shareholder and an ordinary share¬ 
holder regarding the distribution of the surplus assets which remain 
after payment to the shareholders of the amount of the capital paid 
in by them. In re Fraser and Chalmers Ltd., (1919) 2 Ch. 114 ; 
Anglo-French Music Co. v. Nicoll, (1921) i Ch. 386 : Will v. United 
Lankat Plantations Co., (1912) 2 Ch, 571. See also hi re W. Metcalfe 
^ Sons, Ltd., (1933) I Ch. 142. The contrary view expressed by 
Sargeant, J., In re National Telephone Co. (1914) i Ch. 755, is no 
longer good law. 


193. The Court may, in the event of the assets being 
insufficient to satisfy the liabilities, make an order as to 
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Power to order costs. ^^6 payment out of the assets of the 

costs, charges and expenses incurred 
in the winding up in such order of priority as the Court 
thinks just. 


This section deals with the costs, charges and expenses incurred 
by the liquidator in the winding up. In re Hull Central Drapery Co.. 
15 Ch. D. 326 at 330. It gives the Court power in the event of the 
assets being insufficient to satisfy the liabilities, to direct the payment 
of these costs in such order of priority as the Court thinks fit. 

What are the costs, charges and expenses of the ufinding up ? 

It is difficult to say what exactly are the items which would 

come under this head, but the following list would be pretty nearly 
exhaustive: —. 

(i) Costs of preservation of the property. This means such costs, 
as for instance for repairing the property, paying rents and taxes 
which would be necessary^ to prevent the forfeiture, for putting a 
person to take care of the property, where there is an existing encum¬ 
brance. As between the liquidator and the encumbrancer these costs 


are payable by the company and the liquidator is entitled to be 
indemnified out of the assets for so much of the costs as is not paid 
to him out of the company’s .assets. In re Marine Mansions Co.. L.R. 
4 Eq. 601 ; In re Oriental Hotels Co.. L.R. 12 Eq. 126. 

(2) Rent of properties retained by the liquidator by way of bene¬ 
ficial occupation after the winding up. These are treated as the costs 
of the winding up if the liquidator for the purposes of the company 
and with a x iew to realizing the properties to the advantage of the 
company, remains in possession. Ex parte Heaven. L.R. 6 Ch. App. 
462 : In re North Yorkshire Iron Co.. 7 Ch. D. 661 ; Ex parte Antal. 
24 Ch. D. 26. Where howe\er the liquidator allowed the company's 

■ were sold in the ordinary 
course, it was held that the occupation could not be treated as a 

beneficial occupation so as to entitle it to be treated as part of the 

expenses of the winding up. In re Oak Pits Colliery Co.. 21 Ch. D. 

322. The liquidator however docs not incur any personal liability 

even by retaining possession because the assets do not vest in him 

and the occupation is consequently treated as an occupation by the 

conqiany. r>i Weannouth Croicn Glass Co.. 19 Ch. D. 640. Under 

I _ ° . *. right to disclaim a lease, and consequently 

1C pimciiilc on winch a trustee in bankruptcy was held to be liable 

n K.f "1 r Ch. D. 100). did not 

onL; - Cndcr the new Act however the right to disclaim 

Zn 1 T'l r have to be 

woukrir'- ' submitted that no personal liability 

.ould be incurred as there would be no privity of estate or contract 
See (,raha,n v. Edge. 20 O.R.D. (183. 
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(3) Costs of realization of the properties. jq, 

(4) other costs of expenses incurred with the lea%-e of the Court - 

mcuding the costs of persons properly employed by the liquidator. 

In re Dominion of Canada Plumbago Co., 27 Ch. D. 33. 

provisional liquidator’s remuneration and costs, if any. 

(6) Liquidator’s remuneration. A liquidator is not entitled to any 
remuneration until all costs of the winding up have been paid in full 
In re Dronfield Silstone Coal Co., 23 Ch. D. 511 ; /„ ,, London 
Metallurgical Co., (1895) i Ch. 758 ; In re Trueman’s Estate, L.R. 

14 q. 278. Where the assets are subject to an encumbrance the 
remuneration of the liquidators cannot be paid in preference to the 
encumbrancer’s: per James, L. J., in In re Regent’s Canal Iron¬ 
works, 3 Ch. D. at p. 426 where he observed as followsThose 
w o render services to an insolvent company, or an insolvent person, 
requently find they have to go without payment, and the liquidators 
should not have incurred disbursements which they had no means of 
eing reimbursed. No doubt it is a very hard case for them that 
t ey have had to deal with an insolvent company, but they ought to 

have looked into the matter before they incurred expenses and made 
themselves liable.” 

As regards costs the general order of priority observ'ed i 
winding up are:—. 

(f) First come the costs of the petitioner in a petition for winding Priority 
up who succeeds in getting the order. These costs form a first charge 
on the assets and are pa3^able in priority to the costs of the liquidator. ° 
ee In re Audley Hall Cotton & Spinning Co., 37 L.J. Ch. 904. 

(«) Costs of a successful litigant which are directed to be paid 
y the liquidator out of the company's assets. These costs are payable 
in full and immediately. In re Dominion of Canada Plumbago Co., 

27 Ch. D. 33 ; In re London Metallurgical Co., (1895) i Ch. 758 ; 
w re Home Investment Society, 14 Ch. D. 167 ; Ferrao’s case, L.R. 

9 Ch. A. 355. In the matter of these costs there is no distinction 
ween a case where the liquidator brings a case and is unsuccessful 
und a case where the liquidator unsuccessfully defends a case. See 
dnd Leetham's case, L.R. 8 Eq. 94. It makes no difference 
ore the liquidator continues a case commenced prior to the winding 
up with the leave of the Court or defends a case commenced prior 
o the winding up. In re London Drapery Stores, (1898) 2 Ch. 684 ; 

” ^^cific Coast Syndicate, (1913) 2 Ch. 26. 

(Hi) Costs of creditors and contributories and other persons to 
yhom costs have been directed to be paid out of the assets. An order 
ui these terms does not create any charge on the assets, but merely 
entitles the person to a right to get paid out of the assets in due course 
u a<hninistration. Cape Breton Co. v. Fenn, 17 Ch. D. 198 at p. 205. 

(iv) Costs of persons properly employed by the liquidator. In re 

66 
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Massey, L.R. 9 Eq. p. 367. See also In re Dominion of Canada 
Plumbago Co., 27 Ch. D. 33, 

The costs of a solicitor employed by the liquidator would not be 
payable by him personally but would be payable out of the assets. 
In re Anglo-Moraviayt etc. Co., i Ch. D. 130. Where more than one 
solicitor are appointed and the assets are not sufficient the solicitors 
would be entitled to be paid pro rata. In re Audley Hall Cotton Co., 
L.R. 6 Eq. 245. 

(t;) As regards costs of proceedings by the liquidator, the usual 
rule is that he is entitled to recover from the estate all costs of the 
proceedings properly taken by him. In rc Silver Valley Mines Co,, 
21 Ch. D. 381. 

The power given under this section would not however entitle 
the Court to direct costs to be paid in priority to the encumbrancers. 
The encumbrancers come first and their right cannot be altered by 
the Court. See in this connection Lloyd v. David Lloyd and Co., 6 
Ch. D. 339 at p. 345 : and In re Anglo-Austrian Printing & Publishing 
Unio7i, (1895) 2 Ch. 891. See also Westminster Corporation v. 
Chapman, (1916) i Ch. 161 at p. 165, where doubts were raised as to 
whether costs of the winding up could be allowed to have a preference 
over the claims of the debenture-holders under their floating charge. 

Where however a mortgagee or other secured creditor takes the 


help of the winding up proceedings to realize his mortgage, the liqui¬ 
dator's costs, charges and expenses of realization will be a first charge 
on the proceeds and it is only after these are paid out of the sale 
proceeds that the encumbrancers are entitled to be paid. Lord Justice 
James in In re Regent’s Canal Iro7iK'orks Co. 3 Ch. D. 411 at p. 427, 
stated as follows:—“The debenture-holders are the creditors to whom 
the properties belonged ; they were creditors of the company indepen¬ 
dently, but besides being creditors of the company they had a specific 
right to the property for the purpose of paying their debts. If the 


property is realized in the proceedings to which thej^ are parties they 
must pay the costs of the realization, just as they would have had 

1^ own suit for the purpose of realizing it, 

or if they had employed a person out of doors. Those are charges to 
be deducted out of the proceeds of the property, and they are only 
entitled to the net proceeds of the property." 

1 he general costs of the winding up come only after the encum¬ 
brancers arc paid out of the surplus, if any. See In re Oriental Hotel 
Co., 24 L.l. 493 : In rc Regent's Canal Ironworks Co,, 


194. (j) \\ hen the affairs of a company have been 

conii^letel}' wound up, the Court shall make an order that 

Dissolution of com- the compan}^ be dissolved from the 

Cn 1 T . . order, and the company 

shajl oe dissolved accordingly. 


DISSOLUTION 


rL. 1^15! reported within fifteen days of Sec. 194 

me making thereof by the official liquidator to the- 

sSinn’^’ f ^ ^ rninute of the dis- 

solution or the company 

nlvw\JuL m liquidator makes default in com- 

during which he is in default. “ ^ 

This section deals with the dissolution of a company. When the 
winding up of a company is completed in the sense that all the assets 
are realized and the liabilities are discharged so far as is possible out 

n. of the liquidator to obtain an order for 

the dissolution of the company so that the company’s e.xistence may 

oe put an end to. In re London & Caledonian & Ca. Co., ii Ch. D. 

140 at p. 143. Until that is done the company has a corporate existence 
and it is only after the dissolution that such existence comes to an 

end. In re Pinto Silver Mining Co.. 8 Ch. D. 273 ; Whiteley 
Exerciser v. Gaihage, (1898) 2 Ch. 405. 

Once an order for dissolution is made, the corporate existence of The 

the company is completely extinguished, and no further proceedings of 

can be taken against the company or any person concerned there- of^a^cSm-" 

with. See Coxon v. Gorst, (1891) 2 Ch. 73 ; hi re Westbourne Grove 
Drapery Co., 39 L.T. 30. 

The retainer of a solicitor comes to an end automatically, and he 
cannot represent the company, and a judgment obtained even in 
Ignorance of the dissolution is invalid. Salton v. New Beeston Cycle 
Co., (1900) I Ch, 43. In the last mentioned case the Court also 
eld that a solicitor who did not use diligence to ascertain if his clients 
(the company) were dissolved or not would be liable to pay personally 
the other party's costs incurred after the dissolution. The ratio 
decidendi of this part of the decision was based upon the fact that 
hy entering appearance a solicitor represents or warrants to the other 
side that he has authority to do so. 

The decision of the Lahore High Court in the case of Praduman 
^ingh V. Pioneer Jeioellery Co. Ltd., A.I.R. (1920) Lahore, 78, where 
^ Division Bench of the Lahore High Court held that notwithstanding 
l^he dissolution of a company the assignee of a payment order could 
invoke the aid of the winding up Court to help him by summary 
proceedings in winding up to enforce the pa3^ment order, does not 
seem to be correct law. 

Where any person wants to proceed against a company which 
has already been dissolved, the first course to be taken is to have the 
order for dissolution set aside. See In re Pinto Silver Mining Co'., 8 
^h. D. 273 ; In re London & Caledonian & Ca. Co., ii Ch. D. 140. 

Until that is done, any proceeding taken would be invalid even though 
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the dissolution may subsequently be set aside. Morris v. Harris, (1927) 

A.C. 252. 

If after winding up the affairs of the company there remains 
any surplus in the hands of the liquidator, in the absence of any 
other claimant to the said sum, it escheats to the Crown, See In re 
Higginson & Dean, (1899) i Q.B. 325. At one time the view was 
that this applied only to personal chattels and did not apply to the 
case of chattels real, and estates and interest in land. They do not 
vest in the Crown on dissolution of the corporation. Thus where a 
lease remained outstanding at the time of the dissolution and the 
company was dissolved without having assigned the lease, the 
effect of the dissolution was held not to vest the leasehold in the 
Crown as bona vacantia, but the reversion is merely accelerated and 
the land reverts to the lessor. Hastings Corporation v. Letton, (1908) 
I K.B. 378 : In re Woking Urban District Council etc., (1914) l 
Ch. 300. 

This last decision was however dissented from by the Court of 
Appeal in the case of In re Sir TJios. Spencer Wells, (1933) i Ch. at 
29, where the Court of Appeal after reviewing all the authorities came 
to the conclusion that the doctrine of bona vacantia extended even to 
leaseholds and other estate in land, and there in that particular case 
the equity of redemption in the mortgaged premises passed to the 
Crown as bona vacantia on the dissolution of the company, where 
the company was dissolved without properly disposing of the said 
equity of redemption. 

Properties enuring to a company after dissolution would auto¬ 
matically pass to the Crown unless some competent person applied to 
have the dissolution declared void. In re Higginson and Dean, 
{supra) : In re Henderson’s Nigel Co., 105 L.T. 370. 

When the Court makes an order under this section dissolving a 
compan\', the order usually provides for the disposal of the surplus 
assets renurning tiiulisposed in the bands of the liquidator, for the 
discharge ot the official li(|uidator. and for the disposal of the books 
and documents of the company. 

luir b(.rm of orders, see /;; re Shragers, Ltd., 47 Cal. 620 ; and 
Vol. If. Tor borm of the petition for setting aside the dissolution 
of the conijxuiy on the grouiul of fraud, see Vol. II. 
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whom the Court deems capable of giving information Sec, 195 
concerning the trade, dealings, affairs or property of the 
company. 

(2) The Court may examine him on oath concerning 
the same, either by word of mouth or on written inter¬ 
rogatories, and may reduce his answers to writing and 
require him to sign them. 

( 5 ) The Court may require him to produce any 
documents in his custody or power relating to the com¬ 
pany; but. where he claims any lien on documents pro¬ 
duced by him, the production shall be without prejudice 
to that lien, and the Court shall have jurisdiction in the 
winding up to determine all questions relating to that lien. 

( 4 ) If any person so summoned, after being tendered 
a reasonable sum for his expenses, refuses to come before 
the Court at the time appointed, not having a lawful 
impediment (made known to the Court at the time of its 
sitting, and allowed by it), the .Court may cause him to be 

aoprehended and brought before the Court for examina¬ 
tion. 


This section deals with what is known as the private examination 
by the Court of persons who are (a) known or suspected of having the 
properties of the company in their custody, or (b) supposed to be 
indebted to the company, or (c) any person who is deemed by the 
Courts to be capable of giving information concerning the trade, deal¬ 
ings, affairs or property of the company. This section is based more 
or less on the lines of the Presidency Towns Insolvency Act. 

The object of this section, as was observed by Jessel, M. R., in the Object 
case of In re Gold Co., 12 Ch. D. 77 at p. 85, is to assimilate the sectkTn. 
practice in winding-up to the practice in bankruptcy which was estab¬ 
lished in order to enable assignees who are now called Trustees in 
Bankruptcy to find out facts. In other words, the object of this section 
is the discovery and the obtaining of informations to enable the Court 
to determine what further steps may be taken in the winding up in 
order principally to get at the properties of the company. In re Grey's 
Brewery Co,, 53 L.J. Ch. 262 ; Clement's case, L.R. 13 Eq. 179(0) ; In 
fe Norwich Equitable Fire Assce. Co., 27 Ch. D. 5 ^ 5 - The jurisdiction 

of the Court can be exercised irrespective of whether the matters occur but must 
in or before the winding up. Ex parte Carver, 47 L.J. Ch. 702(0). 

The powers under this section are very wide, but are prima facie the benefit 
to be exercised for the purposes of the winding up and for the benefit ?^t?rested 
of those who are interested in the winding up. Per Cotton, L.J., in in the 
In re Imperial Continental Water Corp., 33 Ch. D. 314 at p. 320. 

Harkissen Lai v, Saraswati Rani, 28 I.C. 286 : Seth Haribans 
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Prosad National Sugar Mills, Ltd., A.I.R. (1931) Lahore 8 
at p. II. The powers conferred under this section are inquisi¬ 
torial powers, and the Courts in exercising the same should take 
care to see that they are not used for any vexatious purpose or 
by way of oppression. Heiron’s case, 15 Ch. D. 139, 142. The 
nature of the power exercised by the Courts has been very aptly 
summarised by Bowen, L.J., in In re North Australian Territory Co., 
45 Ch. D. 87 at p. 93, in the following words ; “In the first place it 
must be observed that it is an extraordinary' section. It is an extra¬ 
ordinary power ; it is a power of an inquisitorial kind which enables 
the Court to direct to be examined—not merely' before itself, but 
before the examiner appointed by the Court—some third person who 
is no party' to a litigation. This is an inquisitorial power, which may 
work with great severity against third persons and it seems to me to 
be obvious that such a section ought to be used with the greatest 
care, so as not unnecessarily to put in motion the machinery of justice 
when it is not wanted, or to put it in motion at a stage when it is 
not clear that it is wanted, and certainly not to put it in motion if 
unnecessary mischief is going to be done or hardship inflicted upon 
the third person who is called upon to appear give information.” 

Acting on these principles it has been held that no order will be 
made if it appears that the examination is sought for not for the general 
benefit but for that of a particular individual ; Per Bindley, L. J., in 
In re Imperial Continental ^Yater Corporation, 33 Ch. D. 314 at 


To moi'c for the aid of this section it is not necessary- that there 

should be any specific dispute. It would be sufficient if the liquidator 

desires to Inne di.sco^•ery. It is not necessary to make out a prima 

fucie case against any person, it would be sufficient if the Court is 

satisfied that there is giound for suspicion. Similarly it is not necessary 

to proee that the person intended to be examined is capable of giving 

information, it would be sufficient if he is a person whom the Court 

deems capable of gie ing information. Per Baggaly, L. J., in In re Gold 

Co., (supra). See al.so Ch'ments case, (supra) ; In re Mercantile Credit 

. ssoriat.on, 37 L. J., Ch. 205; Seth Haribans Prosad v. National 
Sugar Mills, Ltd.. A.I.R., (iq.j) Lahore 8. 

1 he powers iiiuler this section have been exercised in the following 
cases: — -. ^ 

(«) l o Imd out in the c.ise of a debtor his ability to pay the dues. 

(I'or a general iin estigation relating to the estate and effects 
of the company. Bh.\am‘s case, 36 L.J. Ch. 687 ; In re 
^yith. Knight C- Co., L.R. 4 Ch. App. 421 ; In re 
Contract torporation. L.R. 6 Ch. App. 145. 

(< ) -or ascertaining whether any action or proceeding should be 
brou.!.'bt against any officer or director. In re Imperial 
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Continental Water Corporation, {supra) ; Ex parte Hakin, Sec 195 

(d) For ascertaining whether any action should be continued or 
defended. Ex parte Leaver, 51 L.T. 817. See also 
Massey v. Allen, 9 Ch. D. 164 ; Ex parte Carver, 47 L.J. 

Ch. 702(n), where the plaintiff and the defendant in a 
pending action were examined. 

{e) To enquire into a case where it is alleged shares were taken 
in a fictitious name. Pugh S- Sharman’s case, L.R 13 
Eq. 566. 

(/) For ascertaining information about the contributories or 
persons alleged to be contributories. In re Financial 
Insurance Co., 36 L.J. Ch. 687 ; Druitt’s case L.R. 14 Eq. 

6, (where the banker of a contributory was examined) ; 

Swan’s case, L.R. 10 Eq. 675 ; Pricker’s case, L.R. 13 
Eq. 178, (where relati\'es of contributories were examined) ; 

Trower & Lawson’s case, L.R. 14 Eq. 8, (where a debtor 
to a contributory was examined). 

While a debtor to a compan}^ may be examined it is unusual to 

allow a creditor to be examined unless the Court is satisfied that he is a 

person who can give information. In re Accidental & Marine Co., 

L.R. 5 Eq. 22. 


The section in itself gives no right at all to a liquidator, creditor or 
contributory to apply for and obtain an order for examination. It gives 
power to the Court, if in its discretion it thinks it right so to do, to 
order any person capable of giving information concerning the trade, 
dealings, estate or effects of the compan}^ to be summoned before it for 
the purpose of being examined. This therefore leaves it open to the 
Court to say if at the instance of an}' other person it will make the 
order. Per Cotton, L.J., in In re Imperial Continental Water Corpora- 
tion, 33 Ch. D. 314 at pp. 319-20. The Court can therefore make an 
order suo motu. In re Land Securities Co., (1894) W.N. 91. 

In practice however the Court had got to be put into motion by 
somebody. Generally it is the liquidator who does it. Where he does 
it> he applies ex parte, he makes no affidavit. The reason why in his 
case no affidavit is asked for, is, as was explained by Jessel, M. R., in 
re Gold Co., {supra), "'that it is not desirable for him to put any¬ 
thing upon the hies of the Court which can be inspected by the person 
yhom he intends to proceed and which if so inspected might afford 
information which would enable him to defeat any proceeding to be 

taken against him/' 

An application can also be made by a creditor or a contributory. 
Where they apply they have got to give notice to the liquidator. In 
the case of a contributory he should make out a prima facie case. 

parte Nicholson, 14 Ch. D. 243. A creditor or a contributory so 
applying may be required to hie evidence by the liquidator. 


Who can 
apply foj 
an order. 
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The liquidator has the first option of taking proceedings, and 
if he agrees to do so, he will be allowed the conduct of the proceedings 
without any limit being imposed on him, but if he refuses, the conduct 
of the proceedings would be given over to the applicant or any other 
creditor or contributory who comes forward for the purpose. In re 
Gold Co., 12 Ch. D. 77 at 83 ; Whiti^orth’s case, 19 Ch. D. 118 at 
p. 120. The party examining can, as is an ordinary^ case, have the 
help of counsel and solicitors in the examination. Haribans Prosad v. 
National Sugar, etc. (supra). 

Where a liquidator refuses to institute proceedings he loses all 
rights to interfere with the proceedings which may be taken by a 
creditor or a contributory. In re Gold Co., (supra), at p. 83. As a 
general rule when committing an examination to some creditor or 
contributory the Judge should point out the extent and the limits of 
that examination. 


No person is entitled to the order as a matter of course, not even 
the liquidator, and the question as to whether an order will be made 
or not is one essentially for the discretion of the Judge. In re Metro¬ 
politan Bank, 15 Ch. D. 139. The section gives the Judge discretion 
both as to (rt) the e.xtent of the examination, (b) the occasion on which 
it will be ordered, and (c) as to the persons who are to conduct it. 
Whitworth^s case, (supra). 


Ordinarily a witness summoned under this section has no right of 

appeal. See In re Gold Co., 12 Ch. D, 77 ; In re Joseph Hargreaves, 
Ltd., (1900) I Ch. 347. 

But where the order has been obtained in circumstances which 
make it an abuse of the process of the Court or where it operates by 
way of oppression or vexation, an appeal will be allowed. See In re 
Heiron s case, 15 Ch. D. 139 ; In re North Australian Territory Co., 

45 Ch. D. 87 : W hitioorth x case, 19 Ch. D. 118 ; In re Imperial Con¬ 
tinental Water Corporation, 33 Ch, D. 314. 

The summoning of the witness is not done by means of a subpoena. 
A summons has to be issued by the Court. In re Wesimoreland Green 
& Blue Slate Co., (1892) W.N. 2 ; Credit Co. v. Webster, 53 L.t. 
419 ; In re Gold Co., (supra). 

1 he witness is entitled to reasonable notice before he can be called 
upon for examination. See In re North Wheal ExmotUh Mining Co., 
31 Beav. 628. Before a witness can be compelled to attend a reason¬ 
able sum must be tendered to liim for expenses. (Vide sub-s^. 
(4)). I he examination is essentially a private examination, but it 
IS within the competence of the Court to adjourn it to Court, but that 

\\ill be done in \ery exceptional circumstances. In re Property 
Insurance Co., (1914) 1 Ch. 775. 

Besides summoning a witness for examination the Court has the 
power to direcT the production of documents, In re Joseph Hargreaves, 
Ltd., (1900) I Ch. 347 ' ^ person summoned to produce documents 
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possesses and which in the opinion of ^he^Court vviluSrthTliq 
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essional confidence. In re Financial Insurance Co. 36 L T Ch^fiL • 

nor on the ground that an action is pending where it ly be?; H ^r ' 
re Lisbon Steam Tramway Co., 2 Ch. D. 575. ^ 

A witness is entitled to apply to the Tudf^p nn 

whefer ho should answer a par.icular <,uos«on. wZoTo “si” 

2 W R 354 ' “ “■ I roc parte Webter'. 

lin • J? I examination no person other than the official 

l.qa.dator, or where the conduct of the examination has been 

over to a creditor or a contributory, he and his lawyer are entitled 
to be present. In re Western of Canada Oil etc. Co., 6 Ch D loq 

Haddock’s case, (1902) 2 Ch. 73. Persons entitled to appear in th^ 
winding up but to whom the examination has not been entrusted are 
not entitled to appear and be present, unless the Court for special reasons 
allows them to be present. In re Norwich Equitable Fire Insurance 

Co., 32 W.R. 964 (C.A.) ; In re Grey’s Brewery Co., 25 Ch. D. 400 • 
n re Moolla Dawood Cotton Manufacturing Co., Ltd., i Rangoon 384.' 

If the witness objects, all members of the public must be excluded from 
the court room. In re Western of Canada Oil etc. Co., 6 Ch. D. 109. 

The witness may be allowed to have the assistance of counsel and 
solicitor, but before they are allowed the Court usually takes from them 

an undertaking not to divulge any information. Haddock’s case, 

(1902) 2 Ch. 73. The witness may be re-examined by his counsel for 

the purpose of explaining answers. See In re Cambrian Mining Co., 

20 Ch. D. 376 at p. 378 ; In re Breech-Loading Armoury Co., L.R. 

4 Eq. 453 ; In re Appleton, French & Scrafton, Ltd., (1905) i Ch. 749. 

The witness, counsel and solicitor for the purpose of re-examination may 

take notes, but before they leave the room they have to jdeld up the 

notes or to destroy the same. See In re Heseltine 6 - Sons, (1891) W.N. 

67 


Sec. 195 


W'hat 
questions 
can be 
put. 


Who are 
entitled 
to be 
present at 
the exa¬ 
mination. 
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Sec. 195 


Notes t(> 
1)0 kept. 


Who can 
obtain 
copies of 
depositions 


I'o wfiat 
use can 
the deposi¬ 
tion lie 
put to. 


25. Similarly where the liquidator is entitled to take notes. In re 
Heseltine & Sons, (supra), the same should also be destroyed. 

It is usual now to allow shorthand writers to be present to take 
down the depositions. The usual directions to be given are:—that after 
they are transcribed, the original notes should be destroyed. Per Rankin, 
C. J., In re Regent Park Syndicate Ltd., [In liquidation), (unreported). 
The depositions when transcribed have to be read over and signed by 
the person e.xamined. In re Sir John Moore Gold Mining Co., (1878) 
W.N. p. 87. 

At one stage it was usual to allow copies of the deposition to be 
given to every contributory and creditor who had proved his claim. 
In rc Standard Gold Mining Co., (1895) 2 Ch. 545, but that right has 
been restricted and now only the witnesses may be allowed to have it. 
Hut as to other persons, no copies should be allowed without the per¬ 
mission of the Court. In re Merchants Fire Office, (1899) i Ch. 432 ; 
In rc Regent Park Syndicate Ltd., 57 Cal 424 at p. 427, (where the 
order of Rankin, C. J., is quoted). Inspection of the depositions will 
ordinarily be refused except where in the interest of the public e.g., for 
a criminal case, it is required—in which case the court may give per¬ 
mission. In re Regent Park Syndicate, (supra). 


Ihc deposition given in such an examination can only be used 

as evidence against the person w'ho was examined, and that too on the 

ground of admissions made by him. See North Australian Territory 

Co. V. Goldshorough, Mart & Co., (1893) 2 Ch. 381. Where the 

depositions are intended to be used as evidence against the 

deponent, notice should be given. Ex parte Hall, ig Ch. D. 580. 

In re Lisbon Steam Tramway Co., 2 Ch. D. 575 ; Pugh and Sharman's 

case, L.R. 13 hq. 566. It may be proved b}^ producing the original 

or by being embodied in an affida\’it. In rc Nonoich Equitable Insur- 
ance Co., 27 Ch. D. ]i. :^2T. 


: ,- 

evamin.ition of promo¬ 
ters, directors, etc. 


196. ( 7 ) When an order has been made for wind¬ 

ing u]) a company by the court, and the official liquidator 
Power to order public applied to tile coui't statiog that 

in his opinion a fraud has been com- 

by any pemon in the promo- 
lormation ol the company or by any director or 
othoi ofheor of the company in relation to the company 
smee its foiinalion. the ('oiirt may, after consideration of 
he application, direct that any j^emon who has taken 
an3 ’pai t m the iMomotion or formation of the company, 
or has been a director, manager or other officer of the 

’ ^ before the Court on a da.v appointed 

1 piiipose. and be oubliclv examined 

as to the promotion or formation or the conduct of the 
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business of the company, or as to his conduct and dealings 
as director, manager or other officer thereof 

liquidator shall take part in the 

in fh'^ creditor or contributory may also take part 

entitled to appear before th? Co™rt ^ 

examfiied astte CoT,rt'tl,Tnks“b 

and shllfaLwirjllTuch'qulttm as th??”'? P" 

or allow to be put to him ^ 

section ma/ atlSs own'^Ss/under this 
to appear before the Court, who sha^l bTafSfv^?o 

to him such auestionq ac tPo r'es., Z ue at iiDerty to put 
purpose of enabling him to explain ^ on *^rf ™ 

srcXt':^- 

iESSF - - s&SbX 5 

natioSf tom --'"P 

Conrl-^ln^.?' ^'^^™^^^tion under this section may if the 
he helrl K subject to any rules in this' behalf 

fte High'°toS" r any officer 

u&rse&-e‘J?Z c“^dS ??X%x±„SoT 

whor.h“ i:ziiz7 ‘‘■p pp--™ 


Sec. 196 


This section deals with the powers of the court to examine persons 

who have been charged with the affairs of a company in order to investi- 
gate their tonduct. 

Under the Act as amended, the Official liquidator has to make a 
preliminary report to the Court under provisions of section 177 B. He 
may make a further report under the provisions of sub-section (2) of the 
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Sec. 196 

Persons who 
may lie 
examined. 


DifTorcncc 
between 
an exa¬ 
mination 
under this 
section and 
one under 
sec. 195. 


Pxaniina- 
tion should 
not he 
directeil 
unless 
flirt her 


said section stating the manner in which the company was formed, and 
whether in his opinion any fraud has been committed by any person 
in promotion or formation, or by any director or other officer of the 
company in relation of the company, since the formation thereof, 
and any other matters which he thinks desirable to bring to the notice 
of the Court. 

After such a further report has been made it is competent for the 

Court, on an application made by the liquidator under this section to 

order any person who has taken part in the promotion or formation 

of the company or has been a director or officer of the company to 

attend before the Court on a date to be appointed by the Court for that 

purpose, and be publicly examined as to the promotion or formation 

or the conduct of the business of the company or as to his conduct or 

dealing as manager or other officer. The difference between this section 

and section 195 is that an examination under the latter is one for the 

purpose of obtaining information and may be made at the instance of 

the Court acting suo motu, while an examination under this section is 

for the purpose of investigation of the conduct of the persons who have 

taken part in the promotion or formation of the company. In other 

words, an examination under section 195 is really for the purpose of 

enabling a liquidator to obtain information about matters which may be 

just and beneficial for the winding up ; while if the conduct of the person 

connected with the formation or management of the company is to be 

iinestigated that must be done under this section. The examination under 

this section is primarily intended to investigate into the conduct of those 

who ha\’e been charged with its affairs, {Seth Haribans Prosad v. 

Naiional Sugar Mills. A.I.R. (1931) Lah. 8 at p. n), and to ascertain 

whether any fraud, as is alleged by the official liquidator, has been com- 

mitt('d : Per Vaughan Williams, J. /« re General Phosphate Corpora’ 

tioH, (1805) I Ch. 3 , and cannot be made unless such a further report 

is madi. h\ the official liquidator in accordance with the provisions of 

section T77H (2) and an application is made by him. Ex parte G, S. 

Barnes, (1896) A.C. 146 ; and In re Great Kruger Gold Mining Co., 
(^392) 3 Ch. 307. ^ 


report is 
in.'ule. 


Wliat 
1 lu‘ repnrl 
shoul<i 
contain. 


I h( further report must state facts on which the official liquidator 
his O])inioii in support of an order asking for the public examina¬ 
tion, (See I), rc Civil. Naval and Military Outfitters. Ltd., (1899) I 
f h- 2 is). and must also name the person whom he wishes to be 
cxaniiiud. It must also state that in his opinion fraud has been com- 
niitUd I itli( I in the piomotion or formation of the company or in 
re ation to (he comjiany since its formation. See In re General Phosphate 
Lorporatwn. (sufira) ; In rc I.axon S- Co.. (1893) i Ch. 210. 

In one ot the earlier cases, \’aughan Williams, J., atos' inclined to 
t la H pro\isious of this section could not apply to a case w'here 
charges .are brought against a person of haa-ing committed fraud in the 
corns,, of ,ts business with the outside world and not connected in anv 
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law does not seem to heT f n ^ 47 . But this view of the- 

section which deals with theTwo cTa'ssl TfTr T 

in the promotion or formation of tto. ’ ^ 

mitted by any director or other officer in^lM Tn 

Its formation. The class of relation of the company since 

would appear under the second b J- 

this secttom be governed by 

examination providertOT di^Lc^io™,, " Sje £'T °'^ ^ 

3 Ch 3„7 „ 3,. . ,3^ B^/TdrAc' 

PP- 156 and 157. ' "rnes, (iHgb) A.C. 146 at he mad?. 

.cry dX°fet5“fnTi„dic7!'‘‘"® »■' «««- 

judicial canacitv Th ^ acts in a 

li^nary enquiry, and is3;Tnrn?edToTTd to ffiTffieT^T; 

initiated a judicial enquiry. n=c«ttated an enquiry and so 

lely privilegS" srso«r/‘ 

y privueged. bee Bottomley v. Brougham, (1008) i K B sSd 

The application is generally made e;r parte, but liberty is reserted to p 
dihaT-edTf'?^? T examined, to apply to Court to have the order t°™an''appii- 

or South X (X89I) Tch t "'xTr X- 

Sr ZT'‘’cr , d «■"»■ - - iva„d„j sZz 

(1895) I Ch ^ Travellers- Chambers Lid^, 

!u application the person moving cannot adduce evidence 
ontradictmg the findings in the report. See /„ r. National Stores ItZ 

anXT ■ r ‘ application the order is discharged the 

4S Th re Hounslow Brewery, (i 8 q 6 ) WN 

liquidator I T" however be made against the official 

cast iTr P®';®«"ally on the ground that he merely discharges the duty 

(1910) 2 K. ™ 697 ' 

that mentioned case the Court was inclined to take the view Grounds on 

ue only grounds on which the order may be discharged is want which appii- 

limC thf? 7 r““'“ ‘“y I” 5 Sr„Sf 

Co r^o to tlus alone. See In re Great Kruger Gold Mining be 

a refiT ^ official liquidator may also appeal from 

y the Court to order a public examination. See In Trust & 
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See. 196 


Does an 
appeal lie 
against 
an order 
under this 
section ? 


Condi¬ 
tions on 
which an 
order can 
be made. 


Persons who 
can take 
part in exa¬ 
mination. 


Questions 
wliich may 
be asked in 
Re-examina- 
tion. 


Investment CorpOTcition of South Africa, (1892) 3 33 ^* doubt¬ 

ful if the person sought to be examined can appeal. See in this connec¬ 
tion, K. B. Roy Chowdhuri v. Burma Loan Bank Ltd,, A.I.R. (1936) 
Rangoon 166 ; and Dayabhai Jiwandass & Ors. v. Murgappa Chettyar 
A.I.R. (1935) Rangoon 267 (F.B.), where it was held by the Rangoon 
High Court that an order made under this section is not a judgment 

and is consequently not appealable. 

An order under this section will not however be passed, unless the 
Court is satisfied that a prima facie case of fraud is disclosed by the 
report of the official liquidator. See Ex parte Barnes, {supra). It will 
be sufficient however, if the report is such as will make out a prima 
facie case for fraud and for an enquir}^ It is not necessary to give 
specific instances of the fraud alleged. Nor is it necessary to specify the 
charge of fraud with the same particularity as would be necessary imder 
the Indian Penal Code. What each application must contain, depends 
upon the facts of the particular case. In re Indian State Bank Ltd., 
A.I.R. (1933) All. 366. The criticism in this last mentioned case by the 
Allahabad High Court as regards the applicability of the English decisions 
on the point, no longer holds good having regard to the amendments 
in the Indian Act and specially the introduction of section 177 ®* 

Sub-sections (2) and {3) provide that in an examination under this 
section the persons who can take part are, the official liquidator, 
(fc) any creditor, and (c) any contributoiyb The parties may appear 
personally or may employ counsel or solicitor to do so. The Court also 
may put such questions to the witness as it thinks fit. 

Sub-section (5) shows that it is the duty of the witness to answer 
all such questions as the court may put or allow to be put to him. 

Sub-section (6) allows the witness to employ his own lawyers who 
shall be at liberty to put such questions as the Court may deem fit for 
the pur[iose of enabling him to explain and qualify any answers given 
by him. See In re Cambrian Co., 20 Ch. D. 376 ; and In re 

Apph'lo}}, 'Trench Scrafton, Ltd., (1905) l Ch. 749. 

Wlit'n* a witness declines to answer any question the English rules 
providf' that ihe matter must be reported to the Judge who is com- 
pident to deal with the same. 


RrnU'(l\- 
where 
wit ness 
is guilty of 
ilelaiilt. 


Not<'s of 
examina- 
t ion. 

1 k'jHisitions 
must he 
reaU over 
and signed. 


Where a person directed to be examined under this section makes 
defiudi, the C ourt enn direct a writ to issue for his arrest and may order 
him to pay the costs. In re Lisbon Steam Tramway, 2 Ch. D, 575 : 
and Whitieorlh's case, 50 L.J. Ch. 732. 

11 .e notes ol deposition are usually taken in shorthand. The only 
persons who are entitled to obtain copies of the notes or to inspect 
the same are tlie persons who are entitled to take part in the proceeding, 
Dc Souza V. BiHimonu, A.I.R. (1926) Lahore 246. Where notes are 
taken up m shewthand they must be read over after being transcribed 
to the witness, aiul he must sign the deposition after reading it over. 
rc Sir John Moofc Gold Mintng Co., (1878) W.N. 87, 
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r. the person before whom the examina- Sec. 196 

1 T 1 * J f • same with- 

out the witness s signature. See Barker v. Chapman, (1886) 30 Sol. 

J. 050 • 

sub s^cHonTfexaminations under the provisions of Depo.sition.s 
section (y). may be used in evidence against him in all subsequent 

proceedings either civil or criminal. parte Hall, rg Ch. D. ^580 ■ e^dd^ence. 

and Regina v. Coote, 9 Moore’s, P.C.C. (N.S.) 463. 

P^^'sions of this sub-section however were not intended to 
override the provisions of the Indian Evidence Act, and the evidence 
taken must always be subject to the provisions of that Act. See 
Kamchand v. King-Emperor, A.I.R. (1926) Lah. 385. 

instance entrusted to the liquidator 
but the Court has jurisdiction to entrust it for good reasons to a creditor’ 

or a contributory. In re SUketo.e * Dod,„or,k Coal ani Iron Co'.. 

19 ^n. u. iio. 

If the Court, after the examination, comes to the conclusion that if penson 

e person examined is exculpated from the charges made against him '^^^mined is 

It IS entitled to allow costs to him out of the assets, but if the liquidator 

appears and opposes the application for exculpation, the costs should 

be paid by him personally. See In re John Tweddle & Co.. Ltd., (iqio) Josfs"* 

2 K.B. 697. V ^ / 


197- The Court at any time either before or after 
making a winding up order on proof of probable cause 

Power to arrest ab- for believiug that a contributorv is 

sconcng contributory ^b^ut to quit British India or other¬ 
wise to abscond, or to remove or conceal any of his pro- 
perty, for the purpose of evading pavment of calls or of 
avoiding examination respecting the affairs of the com¬ 
pany, may cause the contributory to be arrested and his 
books and papers and moveable property to be seized 

them to be safely kept until such time as 
the Court may order. 


This section enables the Court to exercise powers akin to those which 
a Civil Court possesses under order XXXVIII of the Code of Civil Pro¬ 
cedure. The Court, under this section at any time either before or 
after making a winding up order, and on proof being adduced to its 
satisfaction that a contributoiy is about to leave British India or other¬ 
wise to abscond or conceal any of his properties for the purpose of 
evading calls or avoiding examination, may cause a contributory to 
be arrested and may cause his books and papers to be seized, and may 
direct that the person so arrested and the properties so seized be 
kept under custody until such time as the Court may direct. 


Powers 
under this 
section akin 
to those 
possessed by 
Civil courts 
under 
Order 38 
of the C. P. 
Code. 
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Sec. 197 

TIu- ('i)ui t 
rnav direct 
one or other 
or l)oth of 
the reliefs. 

No {)o\vcr 
to take iin- 
nioveable 
property. 


Remedies 

j»iven 

under the 

Act are 

additional 

to tliosc 

existing 

under 

ordinary 

law. 




()rder.s 
made 
under 
(his Act 
ent'orceahh' 
in t he 
same wav 
as decree.s. 


The Court in exercise of its jurisdiction under this section may 
grant one or either of the reliefs mentioned above, namely, may 
either proceed against the person of the contributory, against his 
property, or against both. See lu tc ItHpetiul McTcutiiilc Cfedit Co., 

L.R. 5 Eq.,' 264. 

This section however does not give any jurisdiction to the Court to 
take possession of any immoveable property belonging to a contributory. 
In re Earned*s Banking Co., 2 Ch. App. 171 3 -f iSo. 

So far as immoveable property is concerned, as Cairns, LJ., 
observed in the above case, improper alienations are protected by the 
ordinary law of the land which provides that alienation of real property 
made with an intent to defraud creditors are liable to be set aside at 
the instance of those who are defrauded. 

A voluntary liquidator can also avail himself of this relief by the 
combined operation of section 215 and this section. See Buckley on 
Companies p. 421. 

198. Any powers by this Act conferred on the 
Court shall be in addition to. and not in restriction of, any 
Saving of other pro- cxisting powccs of instituting proceed- 

ings against any contributory or 
debtor of the company, or the estate of any contributory 
or debtor, for the recovery of anj' call or other sums. 

This section purports to safeguard the ordinary remedies which are 
open to a company or a liquidator under the general law against any 
contributory or a debtor or the estate of a contributor^^ or a debtor for 
the recovery of the call or other sums due to the company. It shows 
that so far as the reliefs granted by the Act are concerned, they are 
to be treated as special and additional remedies besides those under the 
general law of the land. 


orders. 


Enjorcemeni of and Appeal from Orders. 

199. All orders made by a Court under this Act 
ma\- be enforced in the same manner in which decrees of 
Power to enforce such Coui't made in any suit pending 

therein may be enforced. 

'I'he object of this section is to afford special facilities for the en¬ 
forcement of orders madt' under this Act. The section provides that all 
orders made by a competent Court under this Act will be enforced in 
th(' same manner as decrees of the Court made in any suit pending 
before it. I'his does not mean that the order amounts to a decree. See 
Ex parte Whinney, 13 Q.B.D. 476 ; and Westmoreland Green & Blue 
Slate ( o., V. Fielden. (iSoi) 3 Ch. 15. What it amounts to is that in 
the mattei^ of execution, the orders will be treated, as if they were 
decree's and all the pnnisions of the Civil Procedure Code relating to 
tile execut'.on ot decrees are' applicable to the execution of such orders. 
Se'c Tliarya Ram, v. Popat Ram, 47 I.C. 997. 


ENFORCEMENT OF ORDERS 


537 

Acting on this principle it has been held that a call order made S«c. 199 
under the provisions of this Act may be enforced within the period of 
limitation presented for execution of a decree, namely, under Article 
132, of the Limitation Act, see The People's Industrial Bank, Ltd., (in 
liquidation) v. Mahesh Charan Sinha, i Lucknow 153, similarly an 
assignee of a pay order has been regarded as an assignee of a decree, 
and as such he is entitled to execute the decree after following the 
procedure laid down under Order 21 Rule 16 C. P. C. See Tharya 
Ram V. Popat Ram, (supra). 

A balance order passed by a Court in England in respect of a Foreign 
contributory resident in India, cannot be executed in this country. It orders, 
must be treated, if at all as a foreign judgment in India, and as such it 
would have to be sued upon in India. In the said suit, all defences, 
such as, fraud, etc. would be open to the contributory. The decision of 
the Bombay High Court in London, Bombay & Mediterranean Bank 
Ltd. V. H. P. Framji, 8 Bom. H. C. Rep. p. 200, laying down that only 

want of jurisdiction can be pleaded by way of defence_although it 

appears to be in consequence with the decision of the Judicial Committee 
in Sirdar Gurudyal Singh v. Raja of Faridkote, 21 I.A. p. 171, appears 
to have overlooked the fact that a balance order is not a judgment. See 
Westmoreland Green & Blue Slate Co. v. Fielden, (1891) 3 Ch. 15. See 
also the observations of Adisson, J., in Modern Chemical Works of 
Baroda v. Monmohon, A.I.R. (1935) Lah. at p. 975. 


200. Any order made a Court for or in the 
course of the winding up of a company shall be enforced 

Order made in any any place in British India other 
Court to be enforced by than that in which such Court is 

ourts. situate, by the Court that would have 

had jurisdiction in respect of such company if the regis¬ 
tered office of the company had been situate at such other 
place, and in the same manner in all respects as if such 
order had been made by the Court that is hereby required 
to enforce the same. 

Section 199 provides that all orders made in the winding up shall 
be enforceable as if it were a decree of the court. Where therefore an 
order has to be enforced in a place in British India situate outside 
the limits of the jurisdiction of the Court which made the order, the 
order cannot be enforced by the Court itself but must be enforced through 
another Court, having jurisdiction in the matter. 

This section defines and indicates the Court which will have to be 

. T How 

resorted to for the purposes of such enforcement. It provides that orders 
any order made by a Court for or in the course of winding up of a com- e^force^^ 
pany, may be enforced in any other place in British India by such 
Court as would have jurisdiction in respect of such company, if the 
registered office of the company had been situated at such other place. 

68 
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Sec. 200 


Must be 

enforced 

through 

High 

Courts. 


Appeals. 


This section must be read along with sec. 199 of the Act, and when 
so read means that an order made in liquidation proceedings by one 
High Court, cannot be sent direct for execution to any District Court 
under another High Court. It must be sent to the High Court or such 
other Court as would come within the pur\’iew of the word ‘‘Court*' as 
defined in sec. (2) of the Act and would have jurisdiction at the place, 
and it would be for this latter High Court to transfer it to the proper 
District Court. See Kayastha Trading Corporation v. Jaikaram, 6 Pat. 
132. See also Nataranjan v. Narasimha, 53 Mad. 147 and In re 
B. B. & Industries Corporation Limited. A.I.R. (1927) Mad. 271. 

The contrary \iew taken in the case of In re National Insurance 
S Banking Co., Ltd., 54 I. C. 384, does not seem to be good law. 


orders to be enforced 
by other Courts 


201 . Where any order made by one Court is to be 
enforced by another Court, a certified copy of the order so 

Mode of denting with made shall be produced to the proper 

officer of the Court required to 
enforce the same, and the production 
of such certified copy shall be sufficient evidence of such 
order having been made; and thereupon the last- 
mentioned Court shall take the requisite steps in the 
matter for enforcing the order, in the same manner as if 
it were the order of the Court enforcing the same. 

This section must also be read along with section 199, and when 

read together it seems to imply that the procedure to be followed 

in the matter of execution of an order made by one Court, need 

not follow the provisions of the Civil Procedure Code. According 

to this section it will apparently be sufficient to produce to the proper 

officer of the Court which is required to enforce the order, a certified copy 

of the order and upon production of the said certified copy, the Court 

before which it is luoduced will be entitled to proceed with th( 
straight off. 


the execution 


202. Re-hearings of and appeals from, any order or 
decision made or given in the matter of the winding up 

Appe.iE from orders, ^ company b}^ the Court may be 

, id the same manner and subject 

to tlie same condilions in and subject to which appeals 

niay be had from am- order or decision of the same Court 
m cases within its ordinary jurisdiction. 

Thi.s siition deal.-, with the questions of appeals from and rehearings 

or oicei inade by the Court in the winding up proceedings, in the exercise 
of its ordinary civil jurisdiction. 

As kenned>-, T.. J., obser^•ed in the case of National Telephone Co., 
Ud.. v ost Master Ccucral (1013) 2 K.B. 614 at p. 621 "the creation 
11.^ 1 o apptal i-s an act which requires legislative authority. Neither 
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the inferior nor the superior tribunal nor both combined can create Sec. 202 
such a right." Unless therefore it is given by the statute, no right of 
appeal is available to an}^ person against any order. See Meenakshi 
Naidu V. Suhramaniya Shastri, 14 LA. 160 ; and Rangoon Botatoung 
Co, V. Collector of Rangoon, 39 LA. 197 at 200. The result is that in 
finding out the exact nature of the right of appeal, the provisions of 
statute have got to be strictly construed. 

According to this section the right of appeal is to be had in the When is 
same manner ina subject to the same conditions, as from orders passed right of 
in the exercise of the ordinary jurisdiction of the Court. appeal. 

Necessarily therefore an appeal would be available only if in the 
case of a Chartered High Court, the order amounted to a judgment 
within the meaning of the Charter, and in an}^ other case if a right of 
appeal is given alieunde under the Civil Procedure Code. 

Acting somewhat on these lines it was held in the case of Santilal v. 

Indian Exchange Bank, 38 All. 537, that the rights given under this 
section are co-extensive with the rights conferred by the Civil Procedure 
Code, and that the section does not give any special right so far as 
appeal or re-hearing is concerned. See also South Indian Mills v. Burn 
S' Co., 16 I.C. 794. 

This view however was not accepted by the Lahore High Court in the 
case De Souza v. Billimoria reported in A.I.R. (1926) Lahore 246. The 
Learned Judges who decided the case however gave no convincing 
reasons. The matter came up before the Punjab High Court again in 
1927 in Charan Das y, Amritsar National Bank, (1927) A.I.R. Lahore 
p. 282, where the Court agreed with the view as expressed in Santilal v. 

Indian Exchange Bank {supra), and held that the right of appeal under 
provisions of section 169 of the Act of 1882 (equivalent to present sec. 

202) is co-extensive with the right of appeal conferred by the Code of 
Civil Procedure, 

In the case of Madangopal Daga v. Sachindra Nath Sen, 55 Cal. 262, 
a Division Bench of the Calcutta High Court in construing this 
section held that so far as a decision made by a Chartered High Court 
is concerned, an order made in the winding up of a company in order to 
be appealable must come within the word "Judgment" as defined 
in clause 15 of the Letters Patent, and that unless there has been a 
final determination of a right or liability the order is not appealable. 

The word "manner" occurring in the section was held in the same 
case to indicate the procedure to be followed for appeals and re¬ 
hearings. 

A similar question came up soon thereafter for decision before the 
Calcutta High Court in Levy Bros. v. Subodh K. De, 31 C.W.N. 894, 

Chief Justice Rankin by his judgment affirmed the proposition that under 
section 202 of the Indian Companies Act, it is necessary to show that 
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the order in question is a judgment within the meaning of clause 15 
of the Letters Patent. The learned Chief Justice however in dealing 
with the actual case held that inasmuch as the order deprived the 
appellant of a substantial and important right, he was not prepared to 
hold that there was no right of appeal, simply because it did not come 
within the strict definition of the “Judgment" in clause 15 of the Letters 
Patent. It is difficult to follow the line of reasoning given in this part of 
the judgment. The learned Judge having held that under sec. 202 the 
order sought to be appealed from, must amount to a judgment within the 
meaning of clause 15 of the Letters Patent, should either have held that 
the order in that case was a judgment or that it was not. But to say that 
even if it did not amount to a judgment, it would be appealable because 
it deprived the appellant of a substantive right, is sa3dng something 
which is difficult to follow, having regard to what he had said in the 
previous part of the judgment. 

These decisions came up for consideration before the Punjab High 

Court in the Full Bench Case of Satisar Chand v. Punjab Industrial 

Bank, 10 Lah. 806, where it was urged that in enacting section 

202 the Legislature intended to give a general right of appeal restricted 

as to the exercise of that right b}’ the procedure laid do\\'n by the Court 

in its ordinary original civil jurisdiction. In support of the argument it 

was pointed out that there are large number of orders that may be passed 

under the Indian Companies Act which are not in the contemplation of 

the Civil Procedure Code, and that therefore the construction that the 

power of appeal is co-extensive with that given by the Civil Procedure 

Code, will unnecessarily restrict the right of appeal. The Court upon 

a review of all the decisions held that the language of this section is 

wide enough to justify appeals being had in the case of all orders made 

in the winding up of a company, provided that the order finally decided 

a dispute between the parties or deprived the party appealing of a 

substantial and important right and was not a mere interlocutory order. 

This view of the law has been subsequentty followed by the Punjab 

High Court. See for instance Bahri y. MandaJ & Bahri Ltd,, A.LR, 

(^930) Lah. 721 ; and Seth Harbans Prosad v. National Sugar Mills, 
A.LR. (1931) Lah. 8. 


It appears however tliat the Punjab High Court in arriving at this 
decision has not gi\-en jiroper consideration to the words "sub¬ 
ject to tile same conditions in and subject to which appeals may 
be heaid . Some meaning has got to be ascribed to the words "sub¬ 
ject to the same conditions”. These words necessarily entail a consi¬ 
deration of the question as to what are the conditions under which an 
appeal would lie against an order passed bj^ the Court in the exercise 
of its ordinal)' civil jurisdiction. The conditions under which an 
appeal w’oiild lie from an order made bj’ the Court in the exercise of 
its original jurisdiction must be those laid dowm in the Civil Procedure 
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Code or in the case of a Chartered High Court in the Letters Patent. Sec. 202 
As instances of orders from which an appeal has been entertained 
one may find the following: — 

(1) An order made under section 195• North Australian 

Territory Co., 45 Ch. D. 87 ; and Heirons case, 15 Ch. 

D. 139. 

(2) An order refusing inspection of notes. See De Souza v. 

Billimoria, A.l.R. (19^^) Lahore 246. 

(3) An order directing public examination of directors. 

(4) Order directing company to be wound up. 

(5) Order refusing to wind up a company. Tulsidas v. Bharat- 

khand Cotton Mills, 39 Bom. 47. 

(6) Order refusing to discharge an order for examination under 

section 195 on the ground that it is vexatious and oppres¬ 
sive. Harkishen Lai v. Saraswaii, 28 I.C. 286. 

(7) Order directing a preferential payment to be made to a cre¬ 

ditor. Peoples’ Industrial Bank v. Harkishen Lai, 16 

All. L.J. 70. 

(8) Order refusing a creditor permission to prove his claim. Levy 

Bros. V. Subodh Kumar De, 3^ C.^V.N. 194* 

Instances of orders which have been held to be not appealable. 

(i) Order directing framing of issues in a petition for wind¬ 
ing up. South Indian ]\Iills Co. Burn (S' Co., i (3 

I.C. 794. 

(u) Order made by a judge reducing the remuneration of 
an official liquidator. Ghansham Das v. Hindusthan 

Bank Ltd., 55 I-C. 928. 

(m) Order directing an examination under sec. 195. Madan- 
gopal V. Sachindra, (supra). 


Ordinarily speaking, subject to the fulfilment of the conditions just 
referred to all persons who are parties to the application resulting in to prefer 
the order complained of may prefer an appeal therefrom. But a person an appeal, 
who is not a party to the proceedings in the lower Court cannot prefer 
an appeal ; see Rustomji v. Peoples’ Bank, 49 I.C. 381 , and In re 
Silkstone Fall Colliery Co., i Ch. D. 38, unless at any rate he obtains 
the leave of the Court, see In re Securities Insurance Co., (1894) 2 Ch. 

410. There is nothing to prevent the same principle being followed in 
the Court in India, and as a matter of fact in a recent judgment of the 
Calcutta High Court, in the case of In re Myntensingh Loan Office Ltd., 

41 C W N 599, Lort-Williams, J., following this case, held that a 
person who did not appear in the application which resulted in the order, 
could obtain the leave of the Court for preferring an appeal against 


that order. 
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Thet’e is considerable difference of opinion as to whether the word 
‘'rehearirlg’' means and includes a review, or whether it means a "re¬ 
hearing in the nature of an appeal” as some judges have held. 

The plain meaning of the word "rehearing” is hearing again. This 
of course means hearing by the same tribunal which heard it before. 
Prima jade therefore a rehearing would mean something in the 
nature of a review and not an appeal. In an old English 
case the word "rehearing” used in a somewhat similar section 
of the English Act, was held to mean "rehearing in the nature 
of an appeal”. Ex parte W. H. Besley, 3 M. & G. 287 at 298. 
Relying upon this case the Bombay High Court in the case of Parvati 
Shankar v. Offidal Liquidator, ig Bom. 208, held that the word "re¬ 
hearing” in section 169 of the Act of 1882 did not include a rehearing 
or review of an ex parte order. Sergeant, C. J., in this case observed 
as follows:—"Wc are not disposed to apply the section beyond what 
the language clearl>' requires ; and, therefore, without deciding 
whether it would apply to an application for review, we do not think 
it was intended to apply to an application to set aside an exparie order, 

which is not. strictly speaking, an application for a rehearing, although 
it may result in it.” 

The same view was also held b\' the Punjab High Court in the case 

of Htndusthan Bank, Ltd. v. Mehraj Din, 1 Lahore 187, where the Court 

held that the power of reliearing was a. part of the appellate jurisdiction 
of the Court. 


The \'iew taken in the English cases may possibly be due to the 
fact that the law in England is entirely different from the law in India. 
Under Or, 58 r. i of the Rules of tlie Supreme Court, all appeals to 
the Court of Appeal shall be b\' way of rehearing and shall be brought 
by notice of motion in a summary way. There is no such procedure 
unc er lie Indian la\^. It is doubtful whether the Legislature intended 
0 allow this procedure to be adopted in the case of orders made 
under the Indian Companies Act. W^hatever may be the correct ^dew, 
It IS however clear that where an order has been made ex parte the Court 

\\ uc passed it has an inherent jurisdiction to rehear the matter, see in 
11s connection S», Si,dci’i Devi v. Sovaran, AganeaUah. lo C.W.N. 
3 f ^^hole ^\ooclrotfe, J., expressed himself as follows (at p. 310): — 
It ,s an elementary principle that (in the absence of any special 

and V. ‘should be made in favour of 
pm 3 against and to the prejudice of another unless that other has 

h an opportnn.,3- of showing that it should not be made. And the 

Cenrt has an inherent power to deal with an application to set aside an 

lanti.M 7V; “P"" being subs- 

• I-»thn luhnuan v. Hanhar Mahaio, 9 C.W.N, 8l.” 

theclruir'’' »-^'view it has been held that 

Comts have an inherent power to review their own judgment and 
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order, on the ground of discovery of fresh materials. See In re National Sec. 202 
Assurance & Investment Asscn.. 31 Beav. 206 ; and ;i/«ssoone Bank 
Ltd. V. Himalaya Bank Ltd., 16 All. 54. Acting upon this 
principle the Punjab Courts have held that a Court has an in- 
herent jurisdiction to recall a wrong order and rectify a mistake. 

See also Gordhan Das v. Kanteemathenatha, 97 I.C. 295 ; M.A J 

Noble V. Bank of Burma. 17 I.C. 853 ; and Surfan Das v.’ Chabba 
Cotton Co.^ (^925) A.I.R. Lahore 443. 


Voluntary winding up. 


Circumstances in which 
company may be wound 
up voluntarily. 


203. A company may 
up voluntarily— 


be wound 


(/) when the period (if any) fixed for the duration 

of the company by the articles expires, or 

. occurs, on the occurrence 
of which the articles provide that the com¬ 
pany is to be dissolved and the company in 
general meeting has passed a resolution 
requiring the company to be wound up 
voluntarily; 

the company resolves by special resolution 
that the company be wound up voluntarily; 

the company resolves by extraordinary 
resolution to the effect that it cannot by 
reason of its liabilities, continue its business, 
and that it is advisable to wind up; 

and the expression ‘resolution for voluntarily windin'^ up’ 
when used hereafter in this Part means a resolution passed 
under clause [i), clause (2) or clause (j) of this section. 

Notes of changes. The words in italics have been added by section 103 of 
the Amending Act, 1936. ^ " 

This section deals with the voluntary winding up of a company 
and enumerates the different modes by which a company may be 
wound up voluntarily. 

Under the Act (as Palmer puts it) the right to decide whether a 
company will go on or not is a matter which is left to the domestic 
tribunal of the shareholders, and consequently the voluntary winding 

up of a company is really the normal mode of liquidation. See In re 
Langham Skating Rink, 5 Ch. D. 669. 

The provisions relating to the voluntary winding up of a company 
have been considerably modified b}^ the Amending Act of 1936, and 
the voluntary winding up of companies has been divided under two S^aWons' 


(2) if 

( 3 ) if 
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Two 
kinds of 
winding 
up con¬ 
trasted . 


Suh- 

section (i). 


tirounds on 
whirls a 

company 

may 

wound up 
\()hintarilv. 


heads, namely, 

(1) Members' voluntary winding up, and 

(2) Creditors’ voluntary winding up. 

[As to the use of these two terms see section 207(3)]. 

The former being applicable to the case of companies which have 
assets sufficient to pay off the liabilities in full, while the latter applies 
to the case of companies which are insolvent in the sense that the assets 
are not sufficient to pay off the liabilities in full. 

The procedure applicable to a members’ voluntary winding up can 
only be resorted to by a company which is solvent and the directors 
of which make a declaration of solvenc3^ To such a winding up the 
provisions of sections 208 to 208E shall appl3^ 

The other alternati\'e, viz., a creditors' voluntary winding up 
applies to a company which is not solvent and whose solvency is not 
vouched for by the directors in the manner aforesaid ; the provisions of 
sections 209 to 209H apply to such a winding up. 

The main difference between the two cases is that in the case of 
a members’ voluntary winding up the shareholders of the company 
in general meeting have the controlling voice in the matter. Thus 
it is they who exercise the power to appoint liquidator and to fix the 
remuneration, and generally control the winding up ; while in the case 
of a creditors' voluntary winding up the control is generally given to 
the creditors. For further discussions see notes under sections 208 to 
208E and 209 to 209H. In either case however, it is for the share¬ 
holders to decide whether there should or should not be a winding up. 

The first mode is indicated under this sub-section. According to 
it a compan}' which is formed for a fixed period, or the articles of 
association of which mention contingencies on the happenings of which 
the company' is to be dissolved, may be voluntarily wound up by 
passing a simple resolution requiring the company to be wound up 
\0luntariI3', pio\’ided that the period so fixed has expired or the con- 
tingencN' .-'O inenlioned lias happened. 


All that is necessary’ under sub-section (2) is a special resolution 
of the company that the company may be wound up voluntarily—no 
reasons need be gi\en. Thus it is permissible even for a prosperous 


and sol\cnt compain' to wind up by passing such a resolution. The 
right which is gi\en under this section to the shareholders to wind up 
a compaii}' \'oluntaril\', if the\’ so desire b^^ passing the necessary 
resolution, cannot be excluded b\' any provision in the articles of 
association. In re Pcvcril Gold Mincsi, (1898) i Ch. 122 ; and Payne 
v. Cork Co., (1000) I Ch. 308. 


Th:s right on the part of the majority of the shareholders to 
decide as to whether the compaiu’ should go on or be wound up volun¬ 
tarily will not be interfered with by the Courts, and wiW not be 
restrained by an injunction. See British Water Gas Syndicats v, Notts 
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6- Derby Water Gas Co., (1889) W.N. 204 ; and Ellis v. Dadson, Sec. 203 
(1891) W.N. 43. - 

To bring about a valid voluntary winding up under this section 
there should be a valid special resolution. It should be passed 
at a meeting which is properly convened and at which the 
proper quorum is present. If the meeting was not properl}' 
convened e.g., where it was convened by a secretary without 
the directions of the board, or if proper quorum was not 
present or if the resolution which was passed was not in accordance 
with the notice which was given, the resolution will be Invalid and 
a winding up decided upon pursuant to such resolution will be invalid 
See In re Haycraft Gold etc. Co., (1900) 2 Ch. 230 ; In re Teede & 

Bishop Ltd., (1901) W.N. 52 ; and In re Cambrain Peat and Fuel Co., 

31 L.T. 773. The only exception is where all the shareholders un¬ 
animously agree to waive any irregularity and vote for the resolution 
In re Oxted Motor Co., (1921) 3 K.B. 32. 

Formerly the liquidation was deemed to commence when the second When 
or the confirmatory meeting was passed, but under the Amended Act "ind'ng 
It will commence on the passing of the resolution. (See section 204). menceT' 

Sub-section (3) authorises a company which is unable to con¬ 
tinue its business by reason of its liabilities to wind up on passing an 
extraordinary resolution to the effect that it cannot by reason of its 
liabilities contiune its business and that it is consequently advisable 
to wind up. Unlike the case of sub-section (2), in this case the reso¬ 
lution must definitely allege that the company cannot by reason of 
its liabilities continue its business. 


The pendency of a voluntary winding up is no bar to a compul¬ 
sory winding up subject to this qualification, viz., that where the 
applicant is a contributory he has to show prejudice. (Vide sec. 218). 
The contrary question however is not provided for in the Act. It is 
doubtful if in law there is any bar to a resolution for the voluntary 
winding up being passed while a petition for a compulsory winding 
up is pending. It is clear however that where the idea is to avoid 
a compulsoiy winding up as for instance where a resolution is attempted 
to be passed by misleading circulars—the passing of such a resolution 
would be tantamount to a contempt of Court and the persons respon¬ 
sible for the passing of such a resolution would be liable to be com¬ 
mitted for contempt. See In re Septimus Parsonage S- Co., (igoi) 
2 Ch. 424. " ^ 


Is the 

pendency of 
application 
/or compul¬ 
sory wind¬ 
ing up 
a bar to 
a volun¬ 
tary wind¬ 
ing up? 


The effect of a voluntary winding up is not to put an end to the 

corporate existence of the company. The company exists until it is 

dissolved. The directors cease to function except in so far as their 

powers are continued by the liquidator. The commencement of a 

voluntary winding up does not operate as a stay of proceedings nor 

does it prevent the institution of new proceedings. The liquidator is ing up.®^ 

not treated as a trustee, either for the creditors or the contributories • 

69 . 
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he is really in the position of an agent of the company. Knowles v. 
Scott, (1891) I Ch. 717. Although he has to perform statutory duties 
and is liable in the event of a neglect of that duty, Ptilsford v. Devenish, 
{1903) 3 Ch. 625, he is not an officer of the Court. In re Hills* Water 
jail, etc. Co., (i8g6) i Ch. 947, at 954. 

204. A \'oluntary winding up shall be deemed to 

Commencement of vo- commence at the time of the passing 
luntary winding up. lesolution foT voluntunly 

imnding up. 

Notes of changes. The words in italics have been substituted for the words 
■'authorizing the winding up." by section lo^ of the Amending Act of 1936. 

Under the old Act, prior to the amendment of 1936, where a special 
resolution was passed, the commencement of a voluntary winding up 
was treated as from the date when the special resolution was.passed at 
the confirmatory meeting. See Dawes’ case, L.R. 6 Eq. 232-; and 
Hornby’s case, 16 W.R. 1164. Under the amendments of 1936 the 
confirmatory meeting has been done away with. A voluntary winding 
up therefore commences from the date when the resolution is passed. 

Where a voluntary winding up is superseded by winding up under 
the supervision of the Court, it really amounts to a continuation of the 
voluntary winding up and hence the commencement is treated not 
from the date when the petition for the supervision order was made 
but from the date when the resolution was passed. See Hodgkinson v. 
Kelly L.R. 6 S<p 496 ; and Weston’s case L.R. 4 Ch. App. 20. 

Where however it is superseded by an order for the winding up 
by the Court there is some doubt as to which is the date of the com¬ 
mencement of the winding iiji, viz., whether it is the date of presenta¬ 
tion of the petition or whether it is the date of the resolution of the 
winding up. 

In the case of In re Taurine Co. Ltd., 25 Ch. D. 118, there was a 
sharp (litference of opinion between Cotton, L.J., on the one hand, 
and Lindicy. L.J., & Fry, L.J., on the other. Cotton, L.J., held 
that the date was the date when the resolution for the voluntary 
winding up was passed, while Lindley, L.J., & Fry, L.J.. held that 
it was the date of the presentation of the petition. 

It is no doubt true that in the case of a winding up by the Court, 
the winding up commences when the petition is presented, but does 
that aj^ply to a case where the company is being wound up voluntarily 
fiom some time past? '‘ In our view it would not. The voluntary 

winding up is no doubt superseded but can it be said that the winding 

.up commenced on the presentation of the petition? What was the state 
of affairs between the passing of the resolution and the presentation 

of the petition? Can it be said that the company was in existence 

and carrying on business in the. ordinary way—or must it not be 
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admitted that the compan}^ was being wound up? There can in our Sec. 204 
view be only one answer to the question—the answer given by Cotton, 

LJ., viz,, that the winding up commenced when it was decided to 
wind it up voluntarily. On general principles the decision of Cotton. 

LJ., would appear to lay down correctly, although in the case of In re 
Russell Hunting Record Co., (1910) 2 Ch. 78, the opposite view 
expressed by Lindley. L. J.. & Fry L. J., was followed and adopted. 


205. When a company is wound up voluntarily, the 
company shall, from the commencement of the winding 
Effect of voluntary ccaso to Carry ou its business, 

cZp"ny"^ except so far as may be required for 

the beneficial winding up thereof; 

Provided that the corporate state and corporate 
powers of the company shall, notwithstanding anything 
lo the contrary in its articles, continue until it is dissolved. 


This section embodies the principle that the main object of 
the winding up is to realize the assets and pay off the liabilities, 
and distribute the surplus quickly. A winding up really means the 
winding up of the business and does not contemplate the carrying on "f 

of a business except so far as it is necessary to do so for the beneficial 
winding up thereof. Acting under this principle, it was held that after 
a voluntary winding up had commenced the company could not 
amalgamate with another company under its articles. See /n re 
London Bombay & Mediterranean Bank. i6 L.T. 657. 

For discussions as to what is the meaning of the words “beneficial 
Winding up," see notes under section 179. 


Where the liquidator carries on the business he will be deemed to 
have all powers necessary to carry it on, e.g.. powers to sell and buy 
powers to make contracts, draw and accept bills, and so on. Debts 
and liabilities incurred by the liquidator will come in before the ordi- 
nary debts and liabilities of the company. 


Although in the case of Midland Countries District Bank v 
Attwood. (1905) I Ch. 357, Warrington, j., doubted as to whether the a 
passing of a resolution for the winding up of a company operates as a 
notice of dismissal of the staff, the preponderance of judicial opinion voluntary 
IS in favour of treating it as such. See Chapman’s case, L R i Eo 

346 ; McDowall’s case. 32 Ch. D. 366 ; and Reigate v. ’union Maim- 

facturing Co., (1918) i K.B. 592. dis¬ 

missal.^ 

The second part of the section enunciates that the corporate state 

of the company continues until the company is dissolved after the Property 
winding up is completed. Joes not 

The property of the company remains vested in it and does not H^'idator. 
vest in the liquidator. 
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206. ( 2 ) Notice of any special resolution or extra¬ 

ordinary resolution for winding up a company voluntarily 
Notice of resolution to shall be given by the company within 

wind up voluntarily. days of the passing of the same by 

advertisement m the local official Gazette, and also in 
some newspaper (if any) circulating in the district where 
the registered office of the company is situate. 

(. 3 ) If a company makes default in complying with 
the requirements of this section, it shall be liable to a fine 
not exceeding fifty rupees for every day during which the 
default continues; and every officer of the company who 

knowingly and wilfully authorises or permits the default 
shall be liable to a like penalty. 


207. ( 7 ) Where ii is proposed to wind up a com¬ 

pany voluntarily, the directors of the company or, in 

Declaration of soiven- the cusc of u compuny Jiuvtng more 

than two directors, the majority of 
the directors may, at a meeting of the directors held before 
the date on ivhich the notices of the meeting at which the 
resolution for the winding up of the company is to he 
proposed are sent out, make a declaration verified by 
an affidavit to the effect that they have made a full inquiry 
into the affairs of the compatiy, and that, having so done, 
they have formed the opinion that the company will he 
able to fay its debts in full imthin a period, not exceeding 
three years, from the commencement of the winding up. 

{ 2 ) Such declaration shall be supported by a report 
of the company s auditors on the company’s affairs, and 
shall have no effect for the purposes of this Act unless it 
IS delivered to the registrar for registration before the date 
mentioned in subsection (j) of this section. 

id) A ivinding up in the case of t&hich a declaration 

has been made and delivered in accordance with this 
section IS in tins Act referred to as a "members’ voluntary 
win ing up. and a loinding up in the case of which a 

‘been made and delivered as aforesaid 

isin ihis Aci referred to as "a creditors’ voluntary winding 
up. 

f changes. \\<. |ia\ e extended the period of time referred to in sub- 

ser urn (i) roni one N-enr to three >-e.in<. We have also provided that the 
< < ctor s declaration ol soK ency must he sup,xirted hv a rejxirt by the auditors 

of the company. -^R,-port of ,l„- S,l,-cl Comminre.' This and the following 
sections are new. See notes nn.ler section 2i8 i„tr„ 
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This section has been completely redrafted by the Amending Act Sec. 207 

of 1936. This section along with section 20g-20gH had been introduced 

in the English Act of 1929 with the intention of removing the iniquity 

of entrusting the winding up of insolvent companies (in which the 

shareholders have not the remotest interest) to the members, while 

creditors who were the real persons interested in the winding up of 

insolvent companies were made to play a very minor part. This section 

is really the preface to the following sections 208 and 208E. In order 

that a winding up may be treated as a “members’ voluntary winding 

up”, the first thing necessary is for the directors to declare (before the 

meeting of the shareholders is held for the purpose of passing the resolu- Declaration 

tion for the winding up of the company) that they have made a full for 

enquiry into the affairs of the company and having so done they are of '"‘‘'"bers' 

the opinion that the company will be able to pay the debts in full ifncHnP’ 

within a period of not exceeding 3 years (as compared to i year in 

the corresponding English secti'on) from the commencement of the 
winding up. 


The directors are required to make a declaration after proper 

enquiries for the purpose of enabling it to be decided as to whether the 

winding up is to be treated as a members' voluntary winding up or a 

creditors’ winding up. In order to prevent the directors from abusing 

their powers, the section provides that the declaration should be Report 

supported by a report of the company’s auditors on the company’s 

affairs. This declaration supported by the auditors’ report has got to plnTd by 

be registered with the Registrar of Joint Stock Companies before the ^en^'ort’'’" 

date of the meeting of the shareholders. Where such a declaration is 

made, the procedure to be followed is what is mentioned in the Act as the 
"‘members' voluntary winding up." 


The Act however does not provide as to what is to happen if in 

the actual working of the liquidation proceedings, the debts of the 

company are not paid within 3 years, or if the assets when realized are Quaere 

found not to be sufficient to pay the debts. The Act does not indicate 

if in those circumstances the procedure is to be switched back to that of 

a creditors’ winding up or what is to happen. This is one of the Prove'to 

lacunae in the new Act to which possibly the attention of the Legislature s^irfficient ^ 
may hereafter be drawn. ® sumcent? 


Members’ voluntary winding up. 


208 . 


The provisions contained in sections 208A to 

Provisions applicable 2 o 8 E, both incluSWC, shall Uphlv in 

*0 “ members’ villntary 
Winding up. 
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neration of liquidators. 


208A. (j) The company in general meeting shall 

appoint one or more liquidators for the purpose of 

Power of company to 'ic^tndtng tiP tlic affairs and dxstri- 
appoint and fix remu- buting thc ussets of tkc compuny, 

and may fix the remuneration to be 
paid to him or them. 

(2) On thc appointment of a liquidator all the powers 
of the directors shall cease, except so far as the company 
in general meeting, or the liquidator, sanctions the con¬ 
tinuance thereof. 

This section deals with the appointment of liquidators in a members* 
\'oluntary winding up. It is the company which in general meeting 
has to appoint one or more liquidators for the purpose of winding up 
of the affairs and distributing assets of the company. Bateman v. Ball, 
5b L.J. O.H. 291. The section however does not sa}' when the 
liquidator is to be apjiointed ; whether he is to be appointed at the 
meeting at which the resolution for winding up is passed or subsequently 
at another meeting. It has been held that where a resolution for the 
winding up of a comjjany is passed, it is competent for any shareholder 
without any prc\’ious notice to proceed to appoint a liquidator. In re 
Trench Tubeless Tyre Co., (iqoo) i Ch. 408 at 410. It is equally 

possible to defer tlie appointment to a subsequent meeting, although it 
is unusual to do so. 

The fixing of the remuneration :s left to the members under this 
section. If however they do not fix it. then it is for the Court to settle 
it as it thinks tit. In re Amalgamated Syndicate Ltd,, (1901) 2 Ch. 
181. In ordinary' circumstances, the practice of the Court is to follow 
the scale of fees allowed to a trustee in bankruptcy. See the observa¬ 
tions of P.O. Lawrence, J.. In re Carton. 128 L.T. 629. The Court 
is not bound to adopt the scale allowed to official liquidators. In re 
,^imalgamated Syndicate Ltd., (sttpra). Wffiere however the proceeds 
of the realization are so small as to prove absolutely inadecpiate for the 

labour and time spent in providing them the Courts have jurisdiction 
to grant special remuneration (Ibid). 

Where a liquidator appointed in a voluntary winding up is 
superseded on account of the illegality of the voluntary winding up. he 
would appear to be not entitled to anything as remuneration, but if any 
j)ortion of his work has been beneficial to the company and is utilised 
by it. he may become entitled to something on the basis of 
merit. See In re Allison Johnson & Foster Ltd., (rooq) 2 K.B, 327 
at p. 330. 

On the appointment of a liquidator all the iKnyea-s of the directore 
are to cease, except in so far as the company in general meeting, or the 
lit-iuidator sanctions the continuance thereof. It is not necessar\' that 
the sanction should be given when the liquidator is appointed. It may 
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be given subsequently. See Ladd’s case. (1893) 3 Ch. 450. where the Sec. 208 A 

action of the company in electing directors and sanctioning the exercise -- 

of their powers long after the \’oluntary winding up was held to be valid. 

Sub-section (2) shows that the powers of the directors are made 
dependant upon the company and (or) the liquidator. 

An attempt to do the converse, viz., to make the liquidator sub¬ 
servient to the directors is looked upon with disfavour. See P D 
Shamdasani v. Tata Industrial Bank Ltd.. 55 I.A. 274, where their 
Lordships of the Judicial Committee deprecated such a procedure 
adopted in the matter of winding up of the Tata Iron & Steel Co. Ltd., 
where the liquidators who were appointed were subject to the super¬ 
vision of the directors and were thus restricted in the exercise of their 
statutor}' duties. 


208B. (/) If a vacancy occurs bv death, resigna¬ 

tion or otherwise in the office of liquidator appointed 

■ f,- company, the company in 

general meeting may, subject to- 
any arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may be 
convened by any contributory or, if there were more 
liquidators than one, by the continuing liquidators. 

{3) The meeting shall be held in manner provided 
by this Act or by the articles, or in such manner as may 
on application by any contributory or by the continuing 
tiquidators, be determined by the Court. 

This section deals with the filling up of \acancies in the office of 
the liquidators by death, resignation or otherwise, in the case of a 
members’ voluntary winding up, and authorises the company in general 
meeting, subject to arrangement with its creditors, to fill up the 
vacancies. It is not clear as to what is the exact meaning of the word 
“arrangement” used in this section. The procedure to be adopted for 
the arrangement is also nowhere indicated. It is doubtful as to whether 
the words “subject to any arrangement” means that the creditors’ 
sanction is to be taken. The Act is silent as to what is to happen if the 
creditors and the members do not agree. It is clear however from the 
words used in this section that the creditors cannot be ignored The 

course left would be to apply to Court for directions, and if necessarv 
to ask the Court to appoint a liquidator. ^ 

Sub-section (2) deals with the question of con^■ening the meeting 

and shows that the meeting can be convened either by a contributo^ 
or by the continuing liquidators, if any. ^ 

Sub-section (3) indicates the procedure to be adopted at the meet 
mg—it would be the same as provided for by the Act or by the articles 


Quaere: — 
What 
is to 
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creditors 

and 
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or according to the directions to be given by the Court on an application 
made by the contributory or by the continuing liquidators. 


property of company. 


208C. (t) Where a company is proposed to he, or 

is in course of being, wound up altogether voluntarily, 

. . and the whole or part of its business 

Power of liuuidator to t l i ^ l l j • -r ± 

accept shares^ etc.^ as OT 'pTO'pCf'ty tS 'pTOyOSCCt tO OC 

consideration for sale of ferred or sold to another company, 

whether a company within the mean¬ 
ing of this Act or not {in this section called 'the transferee 
company’), the liquidator of the first-mentioned company 
{in this section called 'the transferor company’) may, 
i&ith the sanction of a special resolution of that company 
conferring either a general authority on the liquidator or 
an authority in respect of any particular arrangement, 
receive, in compensation or part compensation for the 
transfer or sale, shares, policies, or other like interests in 
the transferee company, for distribution among the 
members of the transferor company, or may enter into 
any other arrangement xvhereby the members of the 
transferor company may. in lieu of receiving cash, shares, 
policies, or other like interests or in addition thereto, 
participate in the profits of or receive any other benefit 
from the transferee company. 

{ 2 ) Any sale or arrangement in pursuance of this 
section shall be binding on the members of the transferor 
company. 

(?) If any member of the transferor company who 
did not vote in favour of the special resolution expresses 
his dissent therefrom in writing addressed to the liqui-. 
dator and left at the registered office of the company 
xoithin seven days after the passing of the special resolu¬ 
tion. he may require the liquidator either to abstain from 
carrying the resolution into effect or to purchase his in¬ 
terest at a price to be determined by agreement or by 
arbitration in manner hereafter provided. 

[.l) If the liquidator elects to purchase the member’s 
interest, the purchase money must be paid before the 
company is dissolved, and he raised by the liquidator in 
such manner as may he determined by special resolution. 

(?) .1 special resolution shall not be invalid for the 
purposes of this section by reason that it is passed before 
or concurrently loitli a resolution for voluntary winding 
up or for appointing liquidators, but if an order is made 
within a year for "winding up the company by or subject 
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io ihe supervision of the Court, the special resolution shall Sec. 208 C 
not be valid unless sanctioned by the Court. 

(6) The provisions of the Indian Arbitration Act, 
i8gg, other than those restricting the application of the 
-4ci! m of the subject-matter of the abritration, 

Shalt apply to all arbitrations in pursuance of this section. 


Sometimes it so happens that a company has to be wound-up for 
purposes of amalgamation or reconstruction. In such a case it is 
essentially necessary that the liquidator should have the power of effect¬ 
ing a transfer of the whole or some part of the property of the company 
by accepting shares, debentures, policies or other interests, in lieu of 
the whole or any portion of the price. This section therefore gives to 
the liquidator of a company which is proposed to be, or is actually in 
the course of being, wound-up voluntarily, the power to sell or transfer 
the whole or any part of the property of the company to any other 

meaning of this Act or 

not) in consideration of shares, policies or other like interest in the 

transferee company being made over for distribution amongst the 

members of the transferor company, provided the company by a special 
resolution authorises the liquidator to do so. 

The provisions of this section can be resorted to only by a company 

which IS intended to be wound-up or which is in the course of being 

wound-up voluntarily as and by way of a members’ voluntaiy winding 

up. Where the winding up is a creditors’ voluntary winding up the 
provisions of section 209F would apply. 

The liquidator must be authorized by the company' in a special 
resolution. Where the necessary authority is given, any sale or arran-e 
ment made by the liquidator shall be binding on the members of the 
transferor company, provided the requisite conditions are fulfilled 

Where the company is being wound-up under the supervision of 

the Court It is nonetheless a voluntary winding up, and as such Bacon 

y.C held that section 161 of the English Act of 1892 (corresponding 

to this section) was applicable to such a case. See In re Im-berial 

Mercantile Credit Association L.R. 12 Eq. 504. In the case of L re 

Cambrian Mining Co., 48 L T. 114, Kay, J.. did not decide the point. 

but held that in view of the provisions of section 161 of the English 

Act (corresponding to section 225 of this Act) the Court could authorize 

the liquidator to sell on the conditions given under section 179 Where 

the company is being wound-up compulsorily, it is doubtful whether 

the provisions of this section could be applied. Lord Romillv in the 

case of In re London and Exchange Bank. 16 L.T. 340, held that it was 
not applicable. 

An arrangement under this section can be made only if the sale 
or transfer of the assets is made to a company in existence, whether it 
IS a yompany incorporated under this Act or not. This section cannot 


Authority 

of 

company 
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must 
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be resorted to in the case of a sale to an individual. Bird v. 

Patent & Ca. Co., L.R. 9 Ch. App. 358. 

The question as to whether an arrangement under which the 
liquidator would sell the assets in consideration of the shares in a foreign 
company would be valid, is not quite free from doubts. In the case 
of In re Irrigation Co. of France, L.R. 6 Ch. A. 176 at p. 185 James, 
L.J., observed as follows: — 

'Tn the present case I not only am not satisfied that what was 
proposed to be done was ultra vires, but I am satisfied that it was intra 
vires. I am satisfied that, upon proper notices being given and upon 
proper consideration, the company had the right to do, and had and 
has the right to confirm, what was here done ; that is, under the i6ist 
section they had a right to authorize the liquidators to sell and convey 
the assets of the compan\' in exchange for shares in the company which 
was being formed in France for the purpose of saving the property 
from the ruin in which it would otherwise have been involved." He thus 
indicated that the provisions of section 161 would be applied even in a 
case where the liquidator was to sell the assets for shares in a foreign 
corporation. In a later case however, under the Companies Act of 
1908, Thomas v. United Butter Co. of France, (1909) 2 Ch. 484, Eve, 
J., held that the corresponding section of the Act of 1908 would not 
^PP^y such an arrangement. The learned Judge distinguished the 
earlier case on the ground that in the earlier Act of 1862, the word 
Company was not defined, but in the latter Act the word‘‘Company’’ 
had been defined in such a way as to shut out the possibility of shares 
in a foreign company being within the contemplation of the legislature. 
See at p. 490 [Ibid). It is difficult to follow this decision having 
regard to the words "whether a company within the meaning of this 
Act or not used in the section, when either a general sanction or the 

sanction to a particular resolution is given bv a special resolution of 
the company. 

So far as the meeting is concerned one thing is essential, n'c., the 
notice must be so framed as to enable the shareholders to understand 
that the company desires to proceed under this section. See Imperial 
Bank of China etc. v. Bank of Hindusthan etc., L.R. 6 Eq. qi ; Exparte 
Fox. L.R. 6 Ch. App. 176 at 193. 

Pro\’ided the sanction is given as required under sub-section (i) 
ilu' transaction would, subject to the rights of dissentient members to 

ciitorce a purchase of their interest, be binding upon all shareholders of 
lilt' Iranslei'ee company, 

I he section does luU say anything as to whether the creditors 
would be bound by the proposal, but on a proper construction of sub¬ 
section (3) it would appear as if the arrangement would be binding upon 
them as Well, unless tlu' creditors within one year apply for a super\’i- 
>ion ortier or an order tor ti\e compulsory winding up of the company. 
/// re City and County Investment Co.. 13 Ch. D, 475. 
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As to what exactly the arrangement must be. it depends upon the Sec. 208 C 

WO parties. So far as the section is concerned, any arrangement, under -- 

Wh.ch the members of the transferor company recei^-es either shares 
cash, policies or other like interests or other benefits, may be made 
Thus an arrangement by which fully paid up shareholders of the 
transferor company are to receive partly paid up shares in the 

permissible. Postlethwaite v. 

Port Philhp and Colonial Gold Mining Co., 43 Ch. D. 452. 

Sub-section {3) deals with the question of the rights of dissentient 

members. A dissentient member who did not vote in favour of the 

special resolution is entitled to express his dissent from the proposal in 

writing addressed to the liquidator and to leave it at the registered 

office of the company within 7 days from the date of passing of the °-tient 

resolution. Any irregularity in the service of the notice can however 

be waived by the liquidator. Brailey v. Rhodesia Consolidated, (1910) 

2 <-h. 95. It IS not an essential condition in the sense that it is 
mandatory. ^ 

If it can be proved that the liquidator received notice, even if it 
was not served at the registered office it would be sufficient, {Ibid) 

Ue may call upon the liquidator to elect whether he will abstain from 
carrying the resolution into effect, or else purchase his interest at a 
price to be determined by agreement or by arbitration. The liquidator 
as the option of following either course. Where he elects to abstain 
nothing further need be done, as it means abandonment of the proposLT 
Where however, he elects to purchase the members’ interest, the purchase 
money must be paid before the company is dissolved 

In such a case there are two alternatives open to the dissentient 

shareholder. He may come to some agreement with the liquidator as 

to the value of his interest, but if he does not do that, the value 

must be decided by arbitration. See Imperial Mercantile Credit Associa 
non, L.R, 12 Eq. 504. 

Sub-section (6) provides the procedure to be followed in arbitrations 
for the purpose of ascertaining the value of shares of the dissentient 

Tpotobi; tol, 1 "““" Arbitration Act How 

'Tu 1 « t e value is to 

The conclusion therefore seems to be that a dissentient member If- 
cannot be compelled to agree to take shares, etc., provided he lodges 

sub-section (3). If, however, he fails to express his disLnt in such 
a manner he would be compelled to take shares and be othei^vise bound 
by the scheme. He cannot however be forced to take shares etc Th 
m^ter is very succinctly put by Lord Hatherley, V.C., in ffigg's case 
2 H. and M. 657 at p. 665, in the following words’_ 

^ the manner specified 

by the Act of Parliament, he is so far bound that he can get nothing 

else for his own shares except these new shares, and he is not bound to 
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take such new shares whether he likes them or not. He may have lost 
all his rights over his own shares by his delay but he may nevertheless 
decline to take this consideration for his shares, if he thinks that 
that consideration would prove burdensome rather than beneficial. He 
may get nothing for his property that is his loss but unless he has 
compromised himself by some act of his own. he cannot be compelled 
to incur any further liability." See also Clinch v. Financial Corpora¬ 
tion, L.R. 5 Eq. 450. 

Acting upon these principles an arrangement which provided that 
shareholders must elect within a reasonable time if they will take shares 
or not, and that in default the liquidator is to dispose of the shares, 
has been held to be valid. Burdeti Coiitts v. True Blue Gold Mine, 
(1899) 2 Ch. 616 at 625. 

The rights given to the dissentient shareholders under this section 
cannot be curtailed b}' any provisions in the articles, and any provision 
which purports to curtail the same , or to deprive the shareholders of 
these rights is in\’alid or inoperative. Baring-Gould v. Sharpington etc. 
Syndicate, (1899) 2 Ch. 80 ; Payne v. Cork Co., (1900) I Ch. 308. 


The effect of sub-section (5) is that any sale or arrangement made 
in pursuance of the authoriU* gi\'en to a liquidator under this section 
is binding upon the creditors, and their only right is to come up for a 
sui)er\’is:on or compulsory order within one year. If they succeed in 
doing so then the whole thing goes for nothing, unless it has been 
sanctioned b^' the Court. As Jessel, M.R., pointed out in the case of 
In re City and County Ini'cstmcnt Co., 13 Ch. D. at p. 475, no Court 
would sanction any arrangement b\- which the property is to be divided 
amongst the shareholders leaving the creditors unpaid. 


Tiiis sec tion will be a|>plicable notwithstanding the fact that only 
part of the assets and liabilities are to be taken over ; and the balance 
is le ft o\er to be administered by the liquidator. See In rv City and 
County hrocstnicnt Co., (supra). 


208D. (/) In the event of the winding tip continu¬ 

ing for ntorr than one year, the liquidator shall summon 
Duty of liquiti.itor to ^ general meeting of the company at 


call ^'cnor.i] ino-'tlng at 
c*ncl of o.ich year. 


the e)id of the first year from the 
connneneement of the zHnding liP 
and of each snceeeding year, or as soon thereafter as may 
be cotivenieiil ‘leithin ninety days of the close of the year, 

. f e meeting an account of his acts 

and dealings and o) the conduct of the icinding up during 
the preceding year and a statement in the prescribed form 
contaniing the prescribed particulars with respect to the 
position of the Hijuidation. 
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(2) If the liquidator fails to comply with this section. Sec. 208D 
he shall be liable to a fine not exceeding one hundred 
rupees. 

The object of this section is obviously to let the shareholders know 
how the winding up is proceeding. Under this section the duty is cast Object of 
upon the liquidator not only to submit before the shareholders at the section, 
end of each year from the commencement of the winding up, an account 
of his acts and dealings and of the conduct of the winding up during the 
year, but also a statement in the prescribed form containing the pres¬ 
cribed particulars with respect to the position of the liquidation. Sub¬ 
section (2) penalises any default on the part of the liquidator in 
complying with the provisions of sub-section (i), with a fine not 
exceeding Rs. 100. 

208E. (/) .4,s' soon as the affairs of the company art 

fully wound up, the liquidator shall make up an account 

Final meeting and dis- Of the winding Up, Showing hoW thC 

winding up has been conducted and 
the property of the company has been disposed of, and 
thereupon shall call a general meeting of the company for 

the purpose of laying before it the account, and giving 
any explanation thereof. 

(2) The meeting shall be called by advertisement 
specifying the time, place and object thereof, and published 
one month at least before the meeting in the manner 
specified in sub-section (i) of section 206 for publication 
of a notice under that sub-section. 

(j) Within one week after the meeting, the liquidator 
shall send to the registrar a copy of the account, and shalt 
make a return to him of the holding of the meeting and 
of its date, and if the copy is not sent or the return is not 
made in accordance with this sub-section the liquidator 
shall be liable to a fine not exceeding fifty rupees for every 
day during which the default continues: 

Provided that, if a quorum is not present at the 
meeting, the liquidator shall, in lieu of the said return, 
make a return that the meeting was duly summoned and 
that no quorum was present thereat, and upon such a 
return being made the provisions of this sub-section as to 
the making of the return shall be deemed to have been 
complied with. 

(4) The registrar on receiving the account and either 
of the returns mentioned in sub-section (5) shall forthwith 
register them and on the expiration of three months from 
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Sec. 208E the retiistration of the return the cornpany shall he deemed 

to be dissolved: 

Provided that the Court may, on ttie application of 
the liquidator or of any other person who appears to the 
Court to he interested, make an order deferring the date 
at which the dissolution of the company is to take effect 
for such time as the Court thinks fit. 

( 5 ) shall be the duty of the person on whose 
application an order of the Court under this section is 
made, imthin twenty-one days after the making of the 
order, to deliver to^ the registrar a certified copy of the 
order for registration, and if that person fails so to do he 
shall be liable to a fim not exceeding fifty rupees for 
every day during which the default continues. 
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This section deals with the final meeting and the dissolution of the 
companj', and enunciates the ordinan’ rule that the company may be 
dissolved after its affairs are fully wound up. 

The words fully wound up ” are not to be literally construed ; thej' 
mean completion of the winding up in the sense that the assets are 
realized and are distributed after meeting the liabilities, so far as is 
possible for the liquidator to do so. In other words, the affairs of 
the compan\- will be deemed to ha\c been fully wound up w'hen the 
licpiidator has realized whatever as.sets he can realize with the best of 
efforts and has paid the debts so far he knows them, and has done all 
that he can do in winding up the affairs. Sec In re London & Cale¬ 
donian Marine Insurance Co., ii Ch. D. 140. 

1 liis docs not howc\er cover the case where the liquidator has 

delibtr.itely left unpaid a debt of which notice had been given to him, 

and in such a case he ma\’ be made jiersonalh’ liable to the creditor 

lor li s neglec t and default in di.scharging a statutory duty. See In re 

London Caledonian Marine Insurance Co., (Ibid) \ Puhford v. 
Devenish, (iciu?) 2 (',h. 623. 

•As in the case of a compulsory winding up the property' which 
remains undisposed of at the end of the dissolution of a company is 
dc-emed to be hona oacanlia, and the principles adopted in the case 
of hi re Ht^finson Dean. (iSqo) t Q.B. 323. will apply. 

Ihider snb-section (4), it is the duty of the registrar on receiving 
the account mentioned m sub-section (3) to register them, and on the 

e.\p:rv of three months Irom the registration of the account the company 
will automatic,illy be deemed to be dis.solved. 

Ihe proviso to sub-section (4) gives the Court the power to defer the 
dissolution of the company to a period beyond the period of three 
months, but the application has got to be made before the e.xpiry of the 
thict months. After the expiiation of 3 months the company becomes 
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creditors’ voluntary winding up 

automatically dissolved. There is no jurisdiction in the Court to enter¬ 
tain any application under this section for extending the time. 

Where an application is however made before the expiry of the 
3 months, the Court will have jurisdiction although it may not make the 
order until 3 months have expired. In re Crookhaven Minning Co.. 
.R. 3 Eq. 6g . See also Whiteley Exerciser v. Carnage, {1898) 2 Ch 

405- 

There is the general power of the Court however, to declare a dis¬ 
solution void within 2 years from the date of the dissolution on an 
application under section 243, made for the purpose by the liquidator 
01 the company or by any other person interested. 


Creditors voluntary imnding up. 

, ”■ "“'f 

to a creditors’ voluntary 20()ri, OOtn IHClUSlVC, shull apply 

winding up. in_ relation to a creditors voluntarv 

winding up. 

ih. company shall cause a meeting of 

the creditors of the company to he summoned for the day[ 

Meeting of creditors. Or the day uext following the day on 
,7.7,; , which there is to be held the meeting 

ad the resolution for voluntary winding uh is to be 

proposed, and shall cause the notices of the said meeting 
of creditors to be sent by post to the cleditorTsMtanl 

{3) The directors of the company shall _ 

{a) cause a full statement of the position of the 

company s affairs together loith a list of the 
creditors of the company and the estintated 
amount of their claims to be laid before the 
meting of creditors to be held as aforesaid; 

A shall be the duty of the director appointed tn 
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Sec. 209A ( 5 ) // the meeting of the company at which the reso¬ 

lution for voluntary winding up is to be proposed is 
adjourned and the resolution is passed at an adjourned 
meeting, any resolution passed at the meeting of the credi¬ 
tors, held in pursuance of sub-section (/) of this section, 
shall have effect as if it had been passed immediately 
after the passing of the resolution for winding up the 
company. 

{ 6 ) If default is made — 

(а) by the company in complying with sub-sections 

{t) and {2), 

(б) by the directors of the company in complying 

with subsection (_?), 

(c) by any director of the company in complying 

with subsection (4), 

the company, directors or director, as the case may be, 
shall be liable to a fine not exceeding one thottsand rupees 
and, in the case of default by the company, every officer 
of the company who is in default shall be liable to the like 
penalty. 


I n nowtt i< )ji 

irj the 
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This section along with those upto and including section 209H, 
relate to the procedure to be following in a creditors’ winding up. 

llncler the old section 209. the liquidator appointed by the share¬ 
holders had to convene a meeting of the creditors within 7 days from 
the date of his appointment to be held on a date not earfier than 3 weeks 
and not later than one month, wherein the creditors were to determine 
whether the}- would accept the liquidator appointed by the shareholders, 
or ha\e an\- one else in his place or along with him, and whether an 
apj)lication was to b(' made in Court for the purpose. The Court on 
an .ipplication made for the purpose was not bound to give effect to the 
recommendations of the creditors. This section under the old Act, as 
was pointed out b\- (diose, J., in In rc Bhagat Bros. Limited, 53 Cal. 
To(). at ]>. III. ga\-e the creditors greatly extended powers in regard 
to the appctintment of tile liipiidator in a voluntary winding up. 

liii^ lKi\\a\'er was not considered sufficient, and hence under the 
Anunding Act o[ Ktjb. the judcedure in the case of the voluntary 
\\indin;; up of an iuMihent compan}- has been completely separated. 

I he legi.'.lalure has real!}' accepti'd the \-iew of Neville, J., in In rc 
KarafucUi c *■ Barurtl /ann/cc/. i Ch. 203, where he said that in 

the case ol an inscthcnt compau}' the \iew of the shareholders who 
li.i\c- no |)eciiniar\- interot in the assets ought not to be regarded as 
lgain^I the \'iews o\ the creditors to wliom in substance the assets 
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belong and whose chances of getting as much as possible or perhaps Sec. 209 A 
anything at all, depends on the manner in which the assets are realized. 

Under the new procedure the company has to convene a meeting of 
the creditors for the same day or at the latest for the day next to the 
day on which the meeting of the shareholders is to be held, and the 
directors of the company have to place a full statement of the position 
of the company’s affairs together with a list of the creditors. The 
estimated amount of their claims has also to be placed before the 
meeting. The creditors have the power to nominate a liquidator at 
such meeting, and if their nominee happens to be different from the 
nominee of the shareholders, their nominee is to become the liquidator 
{vide sec. 209B), subject to the rights of the Court as given by that 
section. There is therefore no necessity of going to Court, over the 
matter, as under the old section. The shareholders are in effect given 
the power to nominate their own liquidator. In the event of a vacancy 
they are given the power to fill it up. {Vide sec. 209E). Thus the 

new provisions give the creditors the real controlling voice in the 
winding up of an insolvent company. 


209 B. The creditors and the company at their 
respective meetings mentioned in section 2ogA may 

of nominate a person to he liquidator 

. ior the purpose of winding up the 
uffuiTS (iHu distTibutiHg the assets of the coyyipauy, and if 
the creditors and the company nominate different persons 
the person nominated by the creditors shall be liquidator 
and tf no person ts nominated by the creditors the person 
if any, nominated by the company shall he liquidator: ’ 
Provided that in the case of different persons being 
nominated, any director, member or creditor of the com¬ 
pany may. within seven days after the date on which the 
nomination was made by the creditors, apply to the Court 
for an order either directing that the person nominated 
as liquidator by the company shall he liquidator instead 
of or jointly with the person nominated by the creditors 
or appointing some other person to be liquidator instead 
of the peTsoft uppotfited by the cTeditots. 


As opposed to the provision in a members’ winding up, under this 
section the creditors are entitled to a preference in the matter of appoint- 
ment of the liquidator. 


As has been indicated in the notes to the previous section, where Creditors’ 
ere is a i erence etween the nominations made by the shareholders nominee 
and the creditors, the nomination made by the creditors is prima facie p°refe7enc< 
to prevail. If however no nomination is made by the creditors then 
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Sec. 209 B the person, if an}', who shall be nominated by the company, will be 

entitled to act as the liquidator. 


Powe r to 

the Court 

to vary the 
* 

appoint¬ 

ment. 


In cases where the creditors’ nominee becomes the liquidator, power 
is gi\'en by the proviso to this section to any director, member or creditor 
of the compan\’ to apply to Court within 7 days from the date of the 
nomination made by the creditors for an order to vaiy the appointment. 
On such application, the Court has the power either to confirm the 
appointment made by the creditors or to appoint the nominee of the 
company to act as the licjuidator singly or jointly with the creditors’ 
nominee, or to appoint a tliird person to be the liquidator. 


209 C. The creditors at the meeting to be held in 
pursuance of section zogA or at any subsequent meeting 

Appointment of com- })iay, if tJicy think fit, appoi^tt a com- 
mittee of inspection. mittcc of inspcction coHsistiug of not 

more than five persons, and if such a committee is appoint¬ 
ed the company may, either at the meeting at which the 
resolution for voluntary loinding up is passed or at any 
time subsequently in general meeting, appoint such 
number of persons as they think fit to act as members of 
the committee not exeeding five in number: 

Provided that the creditors may, if they think fit, 
resolve that all or any of the persons so appointed by the 
company ought not to be members of the committee of 
inspection, and, if the creditors so resolve, the persons 
mentioned in the resolution shall not, unless the Court 
otheriaise directs, be qualified to act as members of the 
committee, and on any application to the Court under this 
promsion the Court may, if it thinks fit, appoint other 
persons to act as such members in place of the persons 
mcntioiuul in the resolution. 


When 
commilU-r 
of inspec¬ 
tion tan be 
a])puiritf'(l. 


I his section ch als with the appohitment of the committee of inspec¬ 
tion by the creditors. 1 here is no such provision in the case of a 
lneml)er.•^' \olunfar\- \sinding uj). 

Ilie (leditors ma\' d( cide to aj^point a committee of inspection at 
the lii-'t MU taie of creditors held pursuant to section 209A, or at a 

.''Ub-w (jini^t na I ling, 

1 lu M heiiu ot this >ei tion is to ha\ o a committee of inspection of 
not nioTr than 10 lut'iubers, of whom not more than 5 are to be 
nominated b} fh-- end while iu>t more than 5 are to be nominated 

by the shaiehohU-rs. 1 lu- acceptance ot the nominees of the share- 
lioldtr^ lit.-, with the cieditois. and it lhe\’ do not accept the whole or 
an\ of the noiniiucs ol tiic sharehoKlcrs. then they are not competent 
to act, unless the ( ourt on an aiqdication presumably of the company 
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or any shareholder directs them to act. The Court is given power under Sec. 209 C 
tnis section— - 

(а) to confirm all or any of the nominees of the company ; 

(б) to appoint others in their place. 

The section is however silent as to what are the functions of the Quaere: — 

committee of inspection. It is submitted that on general principles 

the committee of inspection appointed under this section would have l'e°the 

the same rights as the committee of inspection appointed in a com- 
pulsory winding up 

^ OK committee? 

bee notes under sec. 178A. 

209D. (z) The committee of inspection, or if there 

. ■ may fix the remunera- 

Fixing of liquidators’ tioH to be paid to the liOHtdator or 

^jQ^^^ators, and Inhere the remunera- 

mined by the Court” " 

nt appointment of a liquidator, all the powers 

committee, the 

creditors, sanction the continuance thereof. 


Under the creditors’ voluntary winding up the remuneration of a 
liquidator has to be fixed m the first instance by the committee of 

. is no such committee, the right is 

given to the creditors, and where they do not fix it either, it is ^to be 
determined by the Court. 

Sub-section (2) is really on the same lines as the corresponding 
provision in the members’ winding up, except that in this case thf 
continuance of the power of directors is to be sanctioned by the committl 
of inspection and if there is no committee, by the creditors 

209E. If a vacancy occurs, by death, resipnation or 

" ^^^^idator. other than a liqui- 
in office of liquidator. dutor appointed hj, or by the direc 
tton of, the Court, the creditors may fill the vacancy. 

As noticed in the notes under section 209A, in a creditors’ winding 
up the right to fill up vacancies in the office of the liquidator is given 

he liquidator is appointed by 

the Court, in which case of course, the vacancy is to be filled up by 


Fixing of 
remunera¬ 
tion of 
liquidators 
is to be 
done 
by the 

committee. 
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Sec. 209 F 


209F. The provisions of section 208 C shall apply 
in the case of a creditors’ voluntary ivinding up as in the 
.... , . case of a members’ voluntary winding 

Application of section ■' 7 *^ /• j.i j. j.i 

208C to a creditors’ ti'P 'WXtrt tHC 'yyiOdtjlCClttOft ZitClt thfC 

voluntary winding up. powevs of tkc UquidatoT undcT tkc 

said section shall not be exercised except vvith the sanction 
either of the Court or of the committee of inspection, 

209G. (/) In the event of the winding up continuing 

for more than one year, the liquidator shall summon a 
Duty of liquidator to general meeting of the company and 

pany orcrcdi.orn; « meeting of Creditors at the end of 
end of each year. tJic first ycar from thc commence¬ 

ment of the icinding up and of each succeeding year, or 
as soon thereafter as may be convenient, and shall lay 
before the meetings an account of his acts and dealings 
and of the conduct of the ivinding up during the preceding 
vear and a statement in the prescribed form containing 
the prescribed particulars ivith respect to the position of 
the ivinding up. 

( 2 ) If thc liquidator fails to comply with this section, 
he shall be liable to a fine not exceeding one hundred 
rupees. 


Object 
of tlic 
section 
is to 
give in- 
lormations 
to tiie 
creditors 
and sliare- 
holders. 


This section is analogous to the provisions of section 208D. The 
object of this section is also to give regular information to the creditors 
and shareholders of the company. Under this section, it is the duty of 
the hquidator to summon a general meeting of the company and a 
meeting of ihv creditors at the end of the first year from the commence¬ 
ment of tlu* winding up, and of each succeeding years, where he must 
lay Ml :i( ( Mind of his acts and dealings and of the conduct of the winding 
up duung llu- jxist 12 months along with a statement in the prescribed 
lonn tcmtaining the prescribed particulars with respect to the position 
of th(‘ winding up. 


209H. ( 0 As soon as the affairs of the company 

are fulJv lenutid up. the liquidator shall make up an 
Fin,'.! r.T.- lin- ..nd dis- (iccount of tlic windiug up showing 

how the ivinding up has been con- 


solution. 


du( 


-fed and the properly of the company has been dis¬ 
posed of. iind thereupon shall call a general meeting of 
the eo))ipuny toid a }}ieefi}ig of the creditors for the purpose 
'*/ laving the account before the meetings and giving any 
ey i'lafudiioi thereof. 

(.^1 htieh such iiieeting shall be called by advertise- 
ment ^preifynig - the tijue, place and object thereof and 
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published one month at least before the meeting in Sec. 209H 
the manner specified in sub-section (/) of section 206 for 
the publication of a notice under that sub-section. 

( 3 ) Within one week after the date of the meetings, 
or, if the meetings are not held on the same date, after the 
date of the later meeting, the liquidator shall send to the 
registrar a copy of the account, and shall make a return 
to hirn of the holding of the meetings and of their dates, 
and if the copy is not sent or the return is not made in 
accordance with this sub-section the liquidator shall be 
liable to a fine not exceeding fifty rupees for every day 
during which the default continues: 

Provided that, if a quorum {which for the purposes 
of this section shall be two persons) is not present at 
either such meeting, the liquidator shall, in lieu of such 
return, make a return that the meeting was duly sum¬ 
moned and that no quorum was present thereat, and 
upon such a return being made the provisions of this 
sub-section as to the making of the return shall, in respect 
of that meeting, be deemed to have been complied with. 

( 4 ) The registrar on receiving the account and in 
respect of each such meeting either of the returns men¬ 
tioned in sub-section ( 3 ) shall forthwith register them 
and on the expiration of three months from the registra¬ 
tion thereof the company shall be deemed to be dis- 
solved : 

Provid,ed that the Court may, on the application of 
the liquidator or of any other person who appears to the 
Court to be interested, make an order deferring the date 
at which the dissolution of the company is to take eHpr-h 
for such time as the Court thinks ft. ' ^ 

( 5 ) . It shall be the duty of the person on whose 
application an order of the Court under this section is 
made, imthin ten days after the making of the order to 
deliver to the registrar a certified copy of the order ’for 
registration, and if that person fails to do so he shall be 
liable to a fne not exceeding fifty rupees for every day 
during which the default continues. 

This section deals with the final meeting and dissolution of the 
company in a creditors’ winding up. The procedure to be followed by 
the liquidator before the company can be finally dissolved is laid down 
in this section, and the various steps to be taken by him may be sum- 
marised as follows. 
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Stops to 
1)0 taken 
I )of()ro 
final 

dissolution. 


Court’s 
power 
to defer 
dissolution. 


EfTcct of 
ilissolution. 


The liquidator is to make up a final account of the winding up 
showing how the winding up has been conducted and the property of 
the company has been disposed of. He is next to call a general meeting 
of the company and a meeting of the creditors for the purpose of laying 
the account before them, and giving any explanation that they may 
require. The liquidator has to forward to the registrar a copy of the 
account and a return of the holding of the meetings and of their dates 
within a week after the date of the meetings. If for want of quorum 
the meeting cannot be held the liquidator shall, in lieu of a return, make 
a return that the meeting was duly summoned and that no quorum 
was present. 

The registrar is forthwith to register the same and after the ex¬ 
piration of three months, from the registration or such further time to 
which it may be deferred by Court, the compan^^ stands dissolved. 

The Court is given power under sub-section (4) on the application 
of the li(|uidator or of an\' other person interested in the concern of the 
company, to make an order deferring the date at which the dissolution 
is to take effect, but this application must be made before the expiration 
of three months. After three months the company stands dissolved, 
and the only remedy then open is to make an application under sec. 
243 to have the dissolution declared void. 

The effect of the dissolution is that the compan^^’s corporate exist¬ 
ence comes to an end, and no action or other proceeding against the 
company can thereafter be maintained. See In re Pinto Silver Mining 

Co., 8 Ch, D. 273 ; In re London & Caledonian Marine Insurance 
Co., II Ch. D. 140. 


Members or creditors* voluntary winding up, 

210 . The provisions contained in sectio7is 211 to 
2 tS, botn inclusive, shall apply to every voluntary 

to evc-rrvoiLntnry'w^^ Up whethcr G members' or 

»p- a creditors winding up, 

211 , Subject to the provisions of this Act as to 
preferential payments, the property of a company shall. 

Distribution of pro- on its ivinding up, be applied in 

perty of company. satisfuction of its liabilities pari passu 

and, suljjrcf to such application, shall, unless the articles 
olhcrwise provide, be distributed among the members 
according to their rights and interests in the company. 

The whole idea undeiixing a winding up is the realization of the 
i^set.s of a coini^any. the payment of its debts pari passu or in full, 
aceoidiiu; as the assets are in>uliieient or sufficient to pay the liabilities, 
aiel then to distribute the suiqilus amongst the shareholders pari passu, 
\’. I he ( ork Co., Ltd., (1900) i Ch. 308 at p. 314. The section 
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enunciates this rule for the guidance of the liquidator, and confers 
certain rights upon the creditors. Suraj Bhan v. Boot & Equipment 
Factory, 38 All. 407 at p. 410 ; In re H. J. Webb & Co., (1922) 2 Ch. 
369 at p. 384 ; Black & Co.’s case L.R. 8 Ch. App. 254. 

The principle underlying this section, justifies the staying of execu¬ 
tion proceeding against a company in voluntary winding up, although 
a voluntary winding up would not of course operate as an automatic 
stay. See Jyotiprosad v. Patmohona Collieries Ltd.. 58 Cal. 913 ; 
National Bank of Upper India v. Sheo Mangal. 79 I.C. p. 968. A stay 

would have to be obtained from the winding up Court, the execution 
Court has no jurisdiction to make the order. ‘■{Ibid). 

The modern tendency of the Courts is to grant a stay of execution 
as a matter of course, in order to prevent any particular creditor from 
getting an advantage over others by reason of his execution proceedings 
In Anglo-Baltxc Bank v. Barber & Co.. (1924) 2 K. B. 410, Scrutton,’ 

T.J., in dealing with this question observed as follows (at p 418)'_ 

'■Now It is said that the Court is not obliged to stay execution where 
the defendant company is in voluntary liquidation, but has a discretion 
to allow the execution to proceed, and that, the order of Swift T 
having been made in the exercise of that discretion, this Court’ will 
not interfere. In support of that proposition Armorduct Manufacturing 
Co V. General Incandescent Co.. (1911) 2 K.B. 143, was cited. But 

r I exceptional facts. The judgment creditor there, 

if he had been left alone, would have obtained execution of his lude- 
ment, but was induced by a false pretext on the part of the company 
to postpone the execution, and then the company, taking advantage 
of that postponement, went into voluntary liquidation, and asked 
the Court to stay execution of the judgment because they were being 
wound up. Under those circumstances the Court felt justified in allow 
mg the execution to proceed. But it is only in very special circumstances 
such as those that the Court w:ll depart from its general practice of 
staying execution when the company is in voluntary liquidation for 

the reason ,h,, the ...culion, i( allowed, would „2=ssarily .uteriere 
With the distribution of the assets pari passu.” See also the observa- 

lons of Atkin, L.J., at pp. 419 and 420, where he observed as 
follows. It appears to me that the Master's order in this case gave 
effect to the well-established practice in voluntary winding up not to 
permit a creditor after the commencement of the winding up to issue 
execution against the property of the company. There are Lcepfon! 
to that general rule, as for instance, where the judgment creditor has 
been induced to postpone the execution until after the winding up resoh, 
tion by some fraud or sharp practice on the part of the company ; bui 
with that exceptmn, and possibly some others, the rule of practice is 
well settled. It is founded on the principle expressed in sec. 186 of the 
Companies Act that upon a voluntary winding up the property of the 
company is to be applied in satisfaction of its liabilities pari passu 
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Sec. 211 


Stav of 

pending 

actions. 


Principles 

governing 

them. 


IVopertw 


a principle which is obviously violated if a creditor of the company is 
entitled to seize the company's assets for the purpose of paying its 
debts to him." See also In re Rajbari Ice Factory Lid., 41 C.W.N. 597. 

As regards actions pending against a company it is competent for 
the liquidator or the company to apply for an order for staying them 
after the commencement of the winding up. The general principle 
observed bv the Courts in such matters is that the onus is on the 
liquidator to show that it is just and beneficial that the action should 
be stayed. Where the liability is disputed, the Courts will generally 
allow the action brought against the company to proceed. Where 
however the liability is not disputed, the Court will generally stay the 
action and force the creditors to seek their remedy in the winding 
up. Currie v. Consolidated K. C. Corporation, (1906) i K.B. 134. 
The Court will give the creditor his costs upto the time when he had 
notice of the winding up, and allow him to add such costs to his debt 
and also his costs of appearance on the application to stay the action. 
See In re Keynsham Co., 33 Beav. 123 : Walker v. Banagher Distillery 
Co., I Q.B.D. 129 : In re Thurso New Gas Co., 42 Ch. D. 486 at p. 
491. Where however an action is brought after the winding up has 
commenced and with notice of it, the plaintiff will not be allowed to 
add his costs to his claim and may, on the other hand, be liable to pay 
the costs of the application for stay. See In re East Kent Shipping 
Co., 18 L.T. 748. See also Rose & Co. v. Gardden Lodge Coal etc. 
& Co., 3 Q.B.D. 235. where costs were similarly disallowed to a plaintiff 
who after notice of the \oluntary winding up, proceeded with his case, 
inspite of the offer by the liquidator to allow him to prove for his debr 
and costs. 

rile word ‘property* used in this section includes all sorts 
of a>s(. 4 s including unpaid ca]>ital. See Webb v. Whiffin, L.R. 5 
M.L. 711 at 725 : Morris’ Case, L.R. 7 Ch. App. 200 at 204. 

I hf duty cast upon a litpiidator in the winding up to pay the debts 
pcoi pii^su if not observed, will render the liquidator liable in an 
action for damages. See Pulsjord v. Devenish, (1903) 2 Ch. 625 ; 
Argyllcs Ltd. Coxeter, 2c) T.L.K. 335. 


Powers and duties of 

liquidator in voluntary 212 . if) TJic Uqiiidator mav — 

w’nding up. 

(.^0 ni the case of a members* voluntary ivinding 

up, leith the sanction of an extraordinary 
resohilion of the co)Hpany, and in the case 
of ti creditors’ voluntary winding tip, with 
the sanctiojt of cither the Court or the 
eoi}i>}uttre of i}ispection, exercise any of 
the powers given bv clauses (d), (e), (/) 
ctnd ih) of secti on lyg to a liquidator in a 
ic'indnt^ up. The exercise by the liquidator 
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of the powers given by this clause shall be ^ 
subject to the control of the Court and any 
creditor or contributory may apply to the 
Court imth respect to any exercise or pro¬ 
posed exercise of any of these powers^ 

(b) without the sanction referred to in clause (a), 

exercise any of the other powers by this 

Act given to the liquidator in a winding up 
by the Court; 

(c) exercise the poiver of the Court under this Act 

of settling a list of contributories, and the 
list of contributories shall he prima faci^ 

evidence of the liability of the persons 
named therein to be contributories' 
id) exercise the power of the Court of making 

(e) summon general meetings of the company 

for the purpose of obtaining the sanction of 

the company by special or extraordinary 

resolution or for any other purpose he may 
zninn jit. 

liquidator shall pay the debts of the com¬ 
pany and shall adjust the rights of the contributories 
among themselves. 

(3) When several liquidators are appointed anv 
Power given by this Act may be exercised by su^h oZ 
or more of them as may be determined at the time of 
their appointment, or. in default of such determination 
by any number not less than two. 


212 


{2) The 


This section defines the powers and duties of a liquidator in volun- 
tary winding up. 

The powers of a liquidator in a compulsory winding up as specified 
by sec. 179, are divided into two groups, viz., 

(0 Those which fall under sub-clauses {d), (e), (f) and (h) 

{ii) Those which fall under the other sub-clauses. 

So far as the first group is concerned in the case of a members’ 
winding up, the powers can be exercised by (he liquidator with the 
sanction of an extraordinary resolution of the company, while in the 
case of creditors’ winding up they can be exercised with the consent 
of the Court or the committee of inspection. There is however alwavs 

the power of the Court to restrict the exercise of such rights and to give 
adequate directions with reference thereto. ° 

As regards the second group the liquidator can exercise the same 

without any sanction. The liquidator may similarly exercise without 
72 
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How 
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any sanction, the power of making calls and of summoning general 
meetings. 

The power to settle the list of contributories is given under this 
section to the liquidator. The settling down of the name of persons in 
the list of contributories by the liquidator will however amount to 
prima jade evidence of the liabilities of the persons as contributories, 
as opposed to a compulsory winding up where such liability would be 
conclusi\e evidence of their liability to contribute to the assets of the 
company. The liquidator has also the duty of paying the debts 
and adjusting the rights of the contributories mter se. 

Where more than one liquidator is appointed, prima fade they 
should act jointly', but any particular power may be exercised by one 
or more of them, as may be determined at the time of their appointment, 
or in default of any determination by an^' number not less than two. 

The position of a liquidator in a voluntary winding up has been 
thus described by Maugham, ].. in In re Home & Colojiial Insurance 
Co.. Ltd.. (1930) I Ch. 102 at p. 125, thus: “1 think there can be no 
doubt that, in the circumstances of the case, a high standard of care and 
diligence is recpiired from a liquidator in a voluntary winding up. He is 
of course paid for bis services ; he is able to obtain wherever it is expedi¬ 
ent the assistance of solicitor and counsel ; and, which is a most 
important consideration, he is entitled, in every case of serious doubt 
or difhcLilty in relation to the performance of his statutory duties, to 
submit the matter to Court, and to obtain its guidance.” 


u „ 213 . (/) // from any cause 

Fowvr of Court to , ^ 1 ^ • 7 • • j » 

appoint and remove it^naicvcr tlicrc IS HO liquiaator 
hcjindator in voluntary acting, tkc Court moj appoint a 

liquidator. 

(-’) The Court may, on cause shown, remove a 
lujutdalor and appoint another liquidator. 

% 

I his s< ction gi\ es power to the Court to appoint a liquidator where 
tor any cause whatsoever there is no liquidator acting. Thus where 
a li(|uidator has retired, the powers under this section can be utilized. 
In rc Sheppey Portland Cement Co.. 68 L.T. 83. 

It also gives tlie Court power, on cause being shown, to remove a 
]i([nid.itor and to ajipoint another. Kai Khasru Nusserwanji v. Tata 
Inditsinal Bank Ltd., 48 Horn. 471. It is difficult to say exactly what 
the words cause shown” mean. It does not necessarily mean dis- 
hoiust conduct. It means an\' conduct which would show that he 
no longer tU to act as such.. See the observation, of Bowen, L.J., in 
hi rc Sheppey Portland Cement Co.. 68 L.T. 83. 

I lie Couit can act under this section and appoint a liquidator 
the \alidity of the appointment of the liquidator is questioned. 
Sec In rc Indian Zoedone Co.. 26 Ch. D. 70. The principle on which 
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the Court will act in removing a liquidator is the same as in a com- Sec. 213 

pulsory winding up. The main governing principle is the interest 

of the liquidation. The power of removal will be exercised by the 

Court if It IS of opinion that it would be in the best interest of all parties 

concerned to do so. See in this connection In re Adam Eyton & Co 
36 Ch. D. 299. 

214 (7) The liquidator shall, within twenty-one 

days after his appointment, deliver to the registrar for 

^^Sistration a notice of his appoint- 
in the form prescribed. 

The statutory liability imposed by this section to make a return 

to the registrar has to be complied with by every liquidator who acts 

as such. It IS no excuse to say that he disputes his Ln appointment 
Emperor v. Satish Ch. Chose, 39 All. 412 at p. 416. 

215 . {i) Any arrangement entered into hetiveen 

a company about to be. or in the course of being, wound 

U U- .7- . the right of appeal under this sectin-n 

be binding on the company if sanctioned by an extra 

three-fourths in number and value of the creditors 

{2) Any creditor or contributory mav, within thrpi> 
from the completion of the arrangement appeal to 
the Court against It. and the Court may thereupon L it 
thinks just, amend, vary or confirm the arrangement 

This section is applicable both to a members’ winding up as also 
to a creditors winding up. It applies to cases where arrani^em^nt 
entered into between the company about to be or in thf course Tf 
being wound up and its creditors. In order to become binding oTthe 
contributories the arrangement has got to be sanctioned by an extra 
ordmarj. resolution of the company, and in order to be binL^ nn 1 
creditors it has got to be acceded to by 3/4ths in numh. ^ 
of the creditors. - There is under sub-section (2) a rieht of a value 

Court within three weeks from the completion of fhe arrangement ^tt 
he instance of any creditor or contributory, and the Court is giverthe 
fullest power to amend, vary or confirm the arrangement As 
J., observed in the case of In re Conial.Radio, Ltd. (1032! 2 Ch 

.h,s „c.io„ has . ,„„g hi.,o,y. .pp.a„ a ..ri'ofl: 
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Til is 

section 

(loos not 

.ipply 

\vlier<‘ 

there 

is no 

voluntary 

wiixling 

up. 


Pnlike 
Sec. 15^ 
this 
section 
does not 
n*(juire 
in<'etinj(s 
to he 
held. 


l ime h>i- 
a pp<‘.d i nj4. 


which by sec. 210 apply to every voluntary winding up. Although 
the word “voluntarily” is not used in this section, it is quite clear that 
the section applies to every voluntary winding up and is not applicable 
to the case of a compulsory winding up. As compared to sec. 153, 
the words used in this section are “arrangement” and not “compro¬ 
mise or arrangement.” The word “compromise” which occurred in the 
old sec. 212, does not occur in this section and it seems prima jade 
that the word “arrangement” is not intended to include the word 
“compromise” properly so called, having regard to the deliberate omis¬ 
sion of the word. This section was construed by Maugham, J., in the 
case cited above, and the learned Judge held that the words “about to 
be wound up” meant that the section is primarily applicable to a com¬ 
pany in voluntary winding up and is not applicable if there is no volun¬ 
tary winding up. The learned Judge came to the conclusion that a 
composition by a company with its creditors as a result of which the 
company would be soh’ent is not an arrangement by a company about 
to be wound up within the meaning of this section. 

There is no provision for holding meetings of the creditors under 
this section, but in order to find out as to whether the arrangement 
has been acceded to by 3/4ths in number or value of the creditors or not, 
it would be nt'cessary to hold a meeting, as otherwise it would not be 
l>ossible to ascertain their \iews. This section, makes no distinction 
between secured and unsecured creditors, and the view of the legislature 
seems to be that 3/4ths in number or value of creditors, secured or un¬ 
secured. should be able to bind the minority of them who may never 
even have heard of the proposed arrangement. In the case cited above 
Maugham, J., found some difficulty in construing the words “completion 
of the arrangement” in sub-sec. (2). It is however difficult to follow 
why the leanu'd Judge could not construe the words. An arrangement, 
after it is acceded to by the requisite majority of the shareholders or the 
(redilor^, hiis got I0 he given effect to. What the legislature intended 
11) siib-sf ( tioii (2) was that the time for appealing to the Court would 
not begin to run. until the arrangement so acceded to was completed by 
the company and gi\en (‘ffect to. It was merely intended to prolong 
ilie period within which a dissentient creditor or contributor}^ might 
prefer .m .ipp.t'al to the C'ouiT. 


Ici6 [f] The Jiqiiidaior or any contributory or 
c'-C'h!oy h'.o.y to the Court to determine any ques¬ 

tion arising in the loinding up of a 


t veroJsfcI. 


k^tnv.-r api’b’ ti» . ' * * 

Court to have questions conip(ui\\ or to cxcrcise, as respects 
detenni-ud or power, cnjorcing of colls. Staying of 

proceedings or any other matter, all 
(■r eii\ of the powers ichich the Court might exercise if 
the company ivere being wound up by the Court. 


court’s powers in voluntary winding up 
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(2) 7 he liquidator or any creditor or contributory Sec. 216 

may apply for an order setting aside any attachment. 

distress or execution put into force against the estate or 

effects of the company after the commencement of the 
imnding up. 

Such application shall be made — 

(a) if the^ attachment, distress or execution is 

levied or put into force by a High Court, 
to such High Court, and 

ib) if the attachment, distress or execution is levied 

or put into force in any other Court, to the 

Court having jurisdiction to wind up the 
company. 

(3) Tho Court, if satisfied that the determination of 
the question or the required exercise of power or the order 
applied for will be just and beneficial, may accede wholly 
or partially to the application on such terms and condi- 

ij'Ons us it thinks fit, or may make such other order on 
the application as it thinks just. 


This section corresponds to the old section 215 of the Act and is p 
an enabling section. It gives the liquidator or any contributory or the'Court 
creditor of the company which is being voluntarily wound up the 

power to apply to Court if they think fit, for the purposes of exercisino 
the following powers:_ ^ 

(a) To determine any question arising in the winding up ; 

[b) To exercise powers which the Court has in a compulsory 

winding up, to enforce calls or any proceedings or in any 
Other matter arising in the winding up. 

This section does not impose upon the company or a contributory 

or a creditor the duty of applying to Court, but gives them the power 

in cases of difficulty to resort to, and to seek the aid of the Court in the 
matters mentioned before. 


The jurisdiction of the Court under this section is very extensive 

and the inclination of the Courts is not to put any limited construction 

but to take up all matters which may fairly arise in- the winding up. 

See In re Union Bank of Kingston-upon-Hull etc. 13 Ch. D. 808 

Buta Sing S- Sons, Ltd. v. Peoples Bank of N. India, A.I.R. (looii 
Lahore 589, 


As examples of the powers exercised by the Court under this 
section in respect of a company which is being voluntarily wound up, 
the following cases may be referred to:_ 
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Instances 
w here the 
section 
w as 

a|H)lie<l. 


ICx<*rcise nf 
p()\s ers 
discretion¬ 
ary. 


Sill»-*-e( . 
( 2 ). 


(r) Stay of action. Currie v. Consolidated Kent Collieries Corpora¬ 
tion, ^1906) I K.B. T34 : Freeman w General Publishing Co., (1894) 2 
Q.R 380. 

(2) Restraining of execution. Westbury v. Ttmgg & Co., Ltd., 
(1892) I Q.B. 77. 

(3) Restraining of distress. In re Rotindwood Colliery Co., (1897) 
I Ch. 373. 

(4) Order for delwery of books. Fmdlay v. Waddell, (1910) S.C. 
670 In re Horbiirv Bridge etc. Co., ii Ch. D. 109. 

(5) Examination of persons with regard to the formation of the 
company. In re Gold Co., 12 Ch. D. 77 ; Kaii?roji \. Laxman, 22 
Bom. L.K. 219. 

(6) Adjudication of disputed claim, as for instance, directors' fees, 
etc. In re Central de Kaap Gold Mines etc. (1899) W. N. 216. 

(7) Adjustment of rights of contributories. In re Eclipse Gold 

Mining Co., L.R. 17 E(|. 490 ; In re Anglesea Colliery Co., L.R. i Ch. 
App- 555 i Wakefield Rolling Stock Co., (1892) 3 Ch. 165 ; 

In re Mutoscope Biograph Syndicate. (1899) i Ch. 896. 

(8) Stay of loinding up. In re Condes Co., of Chili, 36 S.J. 593. 

The Court has a wide discretion in the matter of exercise of the 

powers under this section, but it has to exercise its discretion according 
to sound judicial principles and will exercise the power if it is satisfied 
that the exercise of the power will be just and beneficial. See In re Gold 
Co., 12 C'h. D. 77 : In re Metropolitan Bank. 15 Ch. D. 139. 

Sub-section (2) gi\es the liquidator or any creditor or contributor^" 
specific power to apply to Court for setting aside any attachment, distress 
or execution put into force against the estate and effects of the company 
after the commencement of the winding up, and on such an application 
being made the order would really be given as a matter of course. See 
.■\nglo-Baltic Mediterranean Bank v. Barber & Co., (1924) 2 K.B. 410. 
Accortling to this section, where an attachment or distress or execution 
is le\ied or pul into force by a High Court, the application for setting 
it aside is to be made to such High Court, and where the attachment, 
distress or execution is levied or put into force by any other Court, then 
the application is to be made to the Court ha\’ing jurisdiction to wind up 
the* companw 


Apjilif .ttidiis 
\u)\\ made. 


Who ( an 
apply ' 


A> a rule of general procedure, applications should ordinarily be 
made In the lupiidator, but as the section itself shows it is also open to 
the (redih)],'. or contributories to make the application. The procedure 
is tr> make tlu* application by summons in Chambers or by motion. 
In re Union Bank of Kingston etc., (Supra). 

h'or forms of i)etiliou and order, see Vol. II. 

An ap])lication under this section cannot be made by any person 
other than those named in it. inz.. the liquidator or a creditor or a 
((>ntril)ntory. see In re Xeie iie Kaap. Ltd., (1908) I Ch. 589 at 592. 
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217. All costs, charges and expenses properly 
incurred in the winding up, including the remuneration 

wiSfng oj the liquidator, shall, subject to the 

. , rights of secured creditors, if any, be 

payable out of the assets of the company in priority to all 
other claims. 

Notes of changes. "We have inserted a specific saving of the rights of 
secured creditors thereby merely expressing the law as at present interpreted " 
—Report of the Select Committee. ^ 


217 


According to this section, in a voluntarj^ winding up all costs 
charges and expenses properly incurred in the winding up as also the 
remuneration of the liquidator, are to be paid out of the assets of 
the company m priority to all other claims. The words “all other 
claims” occurring in the last portion of the section refer to all claims 
at the date of the winding up. In other words, this section provides 
that It IS only after all costs, charges and expenses and the liquidators’ 
remuneration are paid out, that the other liabilities of the company 
existing on the date of the winding up can be paid 

Where however the assets are charged in favour of creditors, the 

claim of the secured creditors cannot be overridden. This is mainly on 

the pnnciple that the word assets means fund available as assets after 

claims of secured creditors are paid off. Motilal Shivlal v. Poona Cotton 
etc. Co., 42 Bom. 215 at p. 220. 


whirh h T f ^ K I ^ property possession of 

which has been retained by the liquidator for the purpose of the winding 

treated as part of the expenses of the winding up have 

got to be paid first before the liquidators’ remuneration can be paid 
See /n re Massey, L.R. 9 Eq. 367. ^ 


218. 

the right 

Saving for 
creditors and 
tories. 

the rights 
voluntary 


The winding up of a company shall not bar 
of any creditor or contributory .to have it 
rights of tJDound up by the Court, but in the 
contribu. case: of an application by a contribu- 

f Court must be satisfied that 

of the contributories will be prejudiced by a 
winding up. 

Notes of changes. The above new sections viz.. 207 to 218 and the headings 

have been substituted for the following sections viz. 207 to 219. both inclusivf 

by section 105 of the Amending Act of 1936. This “substitutes for 13 sections 

of the existing Act dealing with the winding up of companies the provisions of 

sec 10ns 230 to 255 of the English Act. New section 2r5E, corresponding to 

•section 253 : of the English Act, has however been slightlv expanded --Lies 
on Clauses. ' ^yuies 

Consequences of volun- [207. The following consequences shall ensue on 
tary winding up. the voluntary winding up of a company — 

(1) the assets of the company shall be applied in satisfaction of its liabi 
hties part passu and, subject thereto, shall, unless the articles other 
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wise provide, be distributed among the memljers according to their 
rights and interests in the company; 

(n) the company in general meeting shall appoint one or more liquidators 
tor the purpose of winding up the affairs and distributing the assets 
of the company, and may fix the remuneration to be paid to him 
or them ; 

{Hi) on the appointment of a liquidator all the powers of the directors 
shall cease, except so far as the company in general meeting, or 
the liquidator, sanctions the continuance thereof ; 

(hd liquidator may. without the sanction of the Court, exercise all 
powers by this Act gi%'en to the official liquidator in a winding up 
by the Court ; 

(r-) the liquidator may exercise tlie powers of the Court under this Act 
of settling a list of contributories, and of making calls, and shall 
pay the debts of the company, and adjust the rights of the con¬ 
tributories among themselves ; 

(ei) the list of contributories shall be ptiina facie evidence of the liability 
of the persons named therein to be contributories ; 

{vii) when several liquidators are appointed, every power hereby given may 
be exercised by such one or more of them as may be determined 
l>y the company at the time of their appointment, or in default 
of such determination by any number not less than two ; 

(vHi) if from any cause whatever there is no liquidator acting, the Court 
may. on the application of a contributor>’, appoint a liquidator ; 
aiul 


(/-i) the Court may. on cause sliown. remove a liquidator, and appoint 
another liquidator.] 

[208. (/) The liquidator in a voluntary winding up shall, within twenty- 

Notice by liquidator of days after his appointment, file with the registrar 

his a[)pointment. a notice of his appointment in the form prescribed. 

(j) If the liquidator fails to comply with the requirements of this section, 
he sliall be liabh* to ta fine not exceeding fifty rupees for every day during 
which tlu* default continues.] 

I 209. {/) Lvery liquidator appointed by a company in a voluntary winding 

up shall, within seven days from his appointment, send notice by post to all 

rite riglits of creditors pf'rsons who appear to him to be creditors of the 

in a voluTitarv winding company that a meeting of the creditors of the 

company will he held on a date, not being less 
than twenty-one days nor more than one month after his appointment, and at 
a placf and liour. to lx- specified in the notice, and shall also advertise notice 
of the niecding once in th(‘ local oflicial Gazette and once at least in some news- 

p<ip( r (if anv) circulating in the district where the registered office or principal 
place of liusinc'ss of the company was situate. 

(-) At tile meeting to be held in pursuance of the foregoing provisions of 
this s(ttion fh<- ( reditors sliall iletermine whether an application shall l>e made 
to the ( oiirt for the appointment of any person as liquidator in the place of. 
01 jointly with., liiv lifpiidator appointed by the company, and, if the creditors 
-so r( sol\c. an a[iplicatioi\ may be nuule accordingly, to the Court at any time 
not later than fourteen days after the tlate of the meeting, by any creditor 
appointed for the purpose at (he meeting; 

I rovideil that tlie ( oiirt may. by tirder at any time, extend the time for 

malting an application uiuier tliis sub-section for such period as tlie Court thinks 
[ii oper. 
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(_;) On any such application the Court may make an order either for the 

removal of the liquidator appointed hy the company and for the appointment 

of some other person as liquidator or for the appointment of some other person 

to act as liquidator jointly with the liquidator appointed hy the company or 

such other order as, having regard to the interests of the creditors and contribu- 
tones of the company, may seem just. 

U) The Court shall make such order as to the costs of the application as 

thr7ert’" t^ l- ‘^■'i* interests of 

creditors in the liquidation, there were reasonable grounds for the applica¬ 
tion, may order the costs of the application to be paid out of the assets o^ the 

company, notwithstanding that the application is dismissed or other^use disposed 
of adversely to the applicant.] ^ 

[210^ (r) If a vacancy occurs by death, resignation or otherwise in the 

office of liquidator appointed by the company in a voluntary winding up, the 

to fill vacancy company in general meeting may, subject to anv 

in office of liquidator. arrangement with its creditors, fill the vacancy, 

(2) For that purpose a general meeting may be called by any contributorv 

or, if there were more liquidators than one, by the continuing liquidators. 

(j) The meeting shall be held in manner prescribed l,y the article or in 

such manner as may, on application by any contributory or bv the continuing 
liquidators, he determined by the Court.] ‘ ^^nrinuing 

[211 (1) A company about to b^, or in course of being, wound up 

N'oluntarily may, by extraordinary resolution, delegate to its crLitors or to 

any committee of them, the power of appointing 
J:)elegation of autho- liquidators or any of them, and of supplying vacan 

rity to appoint liquida- cies among the liquidators, or enter into anv 

^ I powers to be 

exerciseil by the liquidators, and the manner in 

which they are to lie exercised, 

(J) Any act done by creditors in pursuance of any such delegated power 
shall have the same effect as it had been done by the company,] 

[212. (r) Any arrangement entered into between a company about to be 

or in the course of being, wound up voluntarily and its creditors shall, subject 

to any right of appeal under this section, be binding 
Arrangement when <>n the company if sanctioned by an extraordinary, 
binding on creditors, resolution, and on the creditors if acceded to by 

three-fourths in number and value of the creditors 
(2) Any creditor or contributory may, within three weeks from the comple 
tion of the arrangement, appeal to the Court against it, and the Court mav 
thereupon, as it thinks just, amend, vary or confirm the arrangement.] 

[213. (i) Where a company is proposed to be, or is in course of being 

wound up altogether voluntarily, and the whole or part of its business or property 

is proposed to be transferred or sold to another 
company (in this section called the transferee com¬ 
pany) the liquidator of the first mentioned company 
(in this section called the transferor company) may, 
with the sanction of a special resolution of that 
company conferring either a general authority on 
the liquidator or an authority in respect of any 
particular arrangement, receive, in compensation or part compensation for the 
transfer or sale, shares, policies or other like interests in the transferee company 
for distribution among the members of the transferor company, or may enter 
into any other arrangement whereby the members of the transferor companv 
may, m lieu of receiving cash, shares, policies or other like interest or in 
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addition thereto, participate in the profits of, or receive any other benefit from, 
the transferee company. 

(’) Any snl(; or arrangement in pursuance of this section shall be binding on 
the meml)ers of tlie transferor company. 

(^) If any member of the transferor company who did not vote in favour 
of the special resolution at eitlier of the meetings held for passing and confirming 
the same expresses liis dissent therefrom in writing addressed to the liquidator, 
and left at the registered office of the company within seven days after the 
confirmation of th<* special resolution, he may require the liquidator either to 
abstain from carrying the resrilution into elTect, or to purchase his interest ut 
a price to l^o <letermined 1>\ agreement or liy arbitration in manner hereinafter 
provided. 


{^) If the liquidator < lect.s to purchase the member's interest, the purchase- 
money must he pai<l lielore the company is <lissolved. and he raised by the 
liquidator in sucli manner as may l»e determincil by special resolution. 

(>) A special resolution shall not be invalid for the purposes of this section 
by reason that it is passed before or concurrently with a resolution for winding 
up the companv, or for appointing li(|uidators, hut if an order is made within 
a year for winding up the companv bv or subject to the supervision of the Court, 
the special resolution shall not be vali<! unless sanctionetl bv the Court.] 

(/) The price to he paid for the purchase of the interest of any 

ilisseiitient member inav be tletermined bv agree- 
Mode of determining inent. If tlie parties dispute about the same, such 

dispute shall be settled bv arbitration. 

(j) J'lie provisions of the Inilian Arlutration Act. 1899, other than those 
restricting the application of the Act in respect ot the subject-matter of the 
arbitration, shall apply to all arbitrations in pursuance of this section.] 

(215. (/) Where a company is being wound up voluntarily the liquidator 

or any contributory or creditor may apply to the ('ourt to determine any question 

arising in the wiiuliug up, or to exercise as respects 
i^ower to apply to the enlorcing of calls. t>r any other matters all or 
^ any of the powers which the Court might exercise if 

the company were being wound up by the Court. 

(j) I he (ourt. il .satisfied that the determination of the question or the 
recpiired exercise ot power will be just and beneficial, may acce<le wholly or 
partially to the application on such terms and conditions as the Court thinks 
Id. nr may make such other order on the application as the Court thinks just.] 
j2i(). {;) \\ lu re a company is being wound up voluntarily, the liquidator 

in,i\, liom tinu to time, summon general meetings of the company for the 

piirpose of obtaining the sanction of the company 
*** Hpiid.itoi |j^. special or extraortlinary resolution, or for any 

otlu r purposes he may think fit. 

(-’) In the event of the winding up continuing for more than one year, the 
litpiidator shall summon a general meeting of the company at the end of the 
first \ (;n from the commencement of the wiiuling up. and of each succeeding 
.\e.ii. or as soon tiurealter as may be convenient, and shall lay before the 
laeeting a slatiment in tiu' prescribed form containing the prescribed particulars 
v.dh respert to I he proceedings in and the position of the liquidation.] 

I **'*■ of every voluntary wiiuling up, as stxm as the affairs 

ol tile ((*mp.in\ are fully wound up. the lupiidator shall make up an account 

of the wiiuling up. showing how the winding up 
has been conducted and the property of the company 
has been tlisposed of ; and thereujxm shall call a 
, general meeting of the company for the purpose of 

a\ nig Ixloie it the account, ,uu! giving any explanation thcre<'f. 


I 

to (all general meeting. 


I’ inal nu'ctiiig ami dis¬ 
solution. 
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Cost of 
liquidation. 


(2) The meeting shall he called by advertisement, specifying the time, place 

and object thereof, and published one month at least before the meeting in the 
manner specified in section 206. 

0 ) Within one week after the meeting, the liquidator shall file with the 
registrar a return of the holding of the meeting, and of its date. aii<l in default 

o so doing sliall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues. 

U) The registrar on the filing of the return shall forthwith register it aiul 
on the expiration of three months from the registration of the return, the 
company shall be deemed to be dissol\'€*d : 

Provided that the Court may, on the application of the liqui.lator or of 

any other person who appears to the Court to he interested, make an order 

deferring the date at which ilissolution of the company is to take effect for such 
time as the Court thinks fit. 

p) It shall be the duty of the person on whose application an order of the 
Court under sub-section {4) is made, within twenty-one days after the making 
of the order, to hie with the registrar a certified copy of the order, and if that 

person fails so to do, he shall be liable to a fine not exceeding fifty rupees for 
every day during which the default continues.] ^ Y P lor 

[218, All costs, charges and expenses properly incurred in the voluntary 
winding up of a company, including the remuneration of the liquidator slulil 

voluntary out of the assets of the company in 

priority to all other claims at the date of the winding 
up.] 

[219. The voluntary winding up of a company shall not bar the right of 
any creditor or contributory to have it wound up by the Court, if the Couri 

IS of opinion, in the case of an application by a 
creditor, that the rights of the creditor or, in the 
case of an application by a contributory, that the 
rights of the contributories will be prejudiced bv 
a \oluntary winding up.] ^ 

These old sections 207 to 219, have been substituted by other sections. See 
notes under the new section 2iy, supra. 

This section differs materially from the terms of the old section 219. 

Under the old section which enunciated the general law, a voluntary 
winding up was prima jade a bar to an application for compulsory wind¬ 
ing up of a company. In re Bank of Gibraltar & Malta, L.R. i Ch A 
69 ; In re Gold Co.. ii Ch. D. 701, In re Gutta Perc 'ha Corporation 
(1900) 2 Ch. 665 ; In re Hay Craft Gold Reduction & Mining Co’. 

(1900) 2 Ch. 230. And in order to enable an application for compulsoiy 
winding up made during the pendency of the voluntary winding up, to be 
successful, it was necessary for the applicant to show prejudice! See 
In re New York Exchange, 39 Ch. D. 415. 

This section differs from the old section 219 of the Act in the sense 
that only in the case of a contributories’ application, prejudice has 
to be shown now in order to enable the winding up petition presented 
during the pendency of'the voluntarj^ winding up to succeed. 

No such prejudice need be proved in the case of a creditors’ 
petition for a compulsory winding up made during the subsistencfe of 
the voluntary winding up. From the wording of the section as it stands 
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Saving for rights of 
creditors and contribu¬ 
tories. 


Difference 
between 
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section. 

Under old 
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contributory 
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tories’ 
petition. 
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it would appear, as if under the new section an unpaid creditor would 
be entitled to proceed, notwithstanding a voluntary winding up, and 
would consequently be entitled ex debiio pistitice to an order. As to 
what is prejudice depends upon the circumstances of each case. See 
In re Inecto, Ltd., 38 T.L.R. 797. Generally as was observed by 
Cotton, L.J., In re New York Exchange Ltd., (supra), the applicant 
has got to show something in the nature of fraud or misapplication of 
assets or acts on the part of the liquidator by which the rights of the 
applicant are prejudiced. Cases in which a compulsory order has 
been made notwithstanding a ^’oluntary winding up ma}' be summarised 
as follows: — 

(а) Fraud or undue influence or corruption in obtaining the winding 
up resolution. In re Irrigation Co. of France, Exparte Fox, L.R. 6 Ch. 
App. 176 at 186. In re Gold Company, ii Ch. D. 701. 

(б) If the Court was of opinion from all the circumstances that the 
resolution for winding up did not represent the genuine views of the 
shareholders. In re Haycraft Gold Reduction & Mining Co., (1900) 2 
Ch. 230. 

(c) Where a case for investigation is made out. In re Gutta Percha 
Corporation, (1900) 2 Ch. 665. 

(d) Where the \'oluntary liquidator is the nominee of the share¬ 
holders and is the receiver of the debenture-holders. In re Medical 
Battery Co., (1894) i Ch. 444 at pp. 448, 449. 

(e) Where continuation of voluntar}^ winding up is likely to pre¬ 
judice creditors, and benefit is likely to be had from a compulsory 
order. In re National Coy & Co., (1902) 2 Ch. p. 34, 

(/) Where the liquidator in the voluntary winding up has not 
acted properly. In re Tramway Wheel Plant etc. Co., (1873) W. N. 
160, In re Liquidation of Mumtaz Bank Ltd., 13 Lahore 603. 

(^') vVhere resolution was irregularilj^ obtained. In re Teede & 
Bishop Ltd., 84 L.T. 561. 

On an application for a compulsory winding up during the subsist¬ 
ence of a \'oluntary winding up it is optional for the Court, instead of 
making an order for the compulsory winding up to direct a winding up 
under the super\isiou of the Court. 


9 . ! 1^>' some curious mistake there is no section 210 in the 

Act], 

2.^,0, a com]:)any is being wound up volun¬ 

tarily, and an order is made tor winding up by the Court, 

Porver of court to the Court may, if it thinks fit, by the 

iciopt proceedings of sauie oi' subsequcnt order, pro- 

vohint.'.iy winding up. ‘ir .i" -. ^ t 

Vide for the adoption of all or any of 
1iH‘ prorcedinp's in the voluntary‘winding up. 
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Where a winding up order is made during the continuance of a Sec. 220 
voluntary' winding up, the question arises as to what is to happen 
to the acts done during the continuance of the voluntary' winding up. 

Where the voluntary winding up has been bona fide proceeded with, 
it would be a catastrophe if everything was to be treated as a com¬ 
plete wash out ; while if things had been improperly done, it would Validitv oi 
be equally disastrous to hold that they would be automatically binding 
on the liquidator in the compulsory winding up. The question would 
depend upon the circumstances in each case. This section accordingly 
gives the Court power to adopt all or any of the proceedings made 
in a voluntary winding up which is subsequently superseded by a 
compulsory winding up order. As a general rule however, unless the 
Court on proof of fraud or mistake or other sufficient cause thinks 
It to direct otherwise, all proceedings taken in the winding up are Super- 
to be treated as ha^■ing been validly taken. Cleve v. Financial would not 
Corporation. L.R. i6 Eq. 363 at 380/81. The supersession would necessarily 
not avoid ab-initio all proceedings taken in the voluntaiy winding fnterin^" 
up. Thomas v. Patent Lionite Co., 17 Ch. D. 250. As to the cir- nets, 
cumstances under which such an order will be made, see in re Hert¬ 
fordshire Brewery Co., 43 L. J,, Ch. 358. 

Winding up subject to supervision of Court. 

221. When a company has bv special or exfra- 
ordmary resolution resolved to wind up voluntarity, the 

Power to order wind- Court may make an order that the 

wfion*! ''ol^ntary winding up shall continue, 

. . but subject to such supervision of the 

Court, and with such liberty for creditors, contributories 
or others to apply to the Court, and generally on such 
terms and conditions as the Court thinks just. 

I 

% 

Ordinarily when a company is being wound up voluntarily the 
Court has nothing to do with the winding up. The aid of the Court 
may be invoked at the instance of the liquidator or any creditor or 

a contributory by an application under sec. 216. At times, this 

course becomes inconvenient, and it is necessary to bring the winding 
up order under the Court. This can be done either by an order super¬ 
seding the voluntary winding up or else by asking for what is called 
“a. supervision order.” The power of the Court to make a supervi- 
sion order is dealt with by this section. 

‘‘A supervision order” in effect is nothing but an order for the 
continuation of the voluntary winding up, but under the supervision a 
of the Court. In the exercise of its powers of supervision, the Court order" 
has full authority to interfere and to exercise to any extent the powers 
which it might have exercised, if an order had been made for the 
winding up of the company by the Court. In re Carwar Company 
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Ltd., (in liquidation), 0 Bom. 640. It differs from an order for com¬ 
pulsory winding up in the sense that the winding up continues to be 
a \ oluntary winding. . There is no break or discontinuity in the pro^ 
ceedings. Tlie old liquidator is generally continued, although after 
the making of the order, the liquidator gets many of the advantages 
of a compulsor\' winding up. e.g.. actions cannot be commenced or 
continued without the leave of the Court and so on. He can ask 
the Court to e.xereise the powers of making calls, enforcing calls, etc. 

In order that the Court can make a supervision order, it is essential¬ 
ly necessary' to prove that there is a \ alid existing voluntary winding up. 
In re Caloric Engine Siren Fog Signals Co., 52 L.T. 846 ; 
Kameswar Sing w Ambler Slate Sto 7 ie Co., A.I.R. (1936) Patna 
468. If the resolution by which the company is put into liquidation 
voluntarily is informal or irregular, as was the case in In re Bridgport 
Old Breivery Co., L.R. 2 Ch. App. 191, or if the voluntary liquidation 
is otherwise invalid or im|>roper, then the order is a \’oid order. See 
the obser\’ations of Cotton. L. J.. in In re Manchester Economic Building 
Society, 24 Ch. D. 488 at 49(). Where subsequent to the making of the 
supervision order, it is discovered that there was no valid vohmtarv 
winding up, or that there had been an\’ irregularity' which vitiated the 
winding up, the Courts ha\e the power to allow an application to be 
made to discharge the order, and would even go to the length of extend¬ 
ing the time for ap|:)eal. see Manchester Economic BitiUHng Society, 
(supra), or as an alternative the Courts can give liberty to present a 
petition for a compulsory order. See In re Sheffield Mortgage Co., 
(1887) W.N. 218. As Cotton. L. ].. pointed out an order made in these 
circumstances is not a nullity ; it is one which cannot be in any wav 
worked on the ground that there is no good resolution for the winding 
up of the company' and nothing can be done under such an order. 

1 he same view of the law was taken by the Punjab High Court in 
a recent case reported in A.I.R. (1930) Lahore p. 721 (L M. Bahri v. 
Mandal. Bahn Co., Ltd., in which jMr. Justice Dalip Sing held that 
if the resolution for the voluntary winding up of the company is held 
to he invalid, as for instance for want of sufficient notice, it cannot be 
held that an order for continuance of the \’oluntary winding up under 
the supervision of the Court is a nullity in the sense that the Court has 
no jurisdiction to pass it although it may very well be that the Court 
(ouid not legally’ pass the order. 

A super\ ision order can be made either on the application of a 
creditor or a contributory. It is open to the company to apply for a 
siiiierx ision order. See In re Chester Co.. 52 W.R. iSq. 

I lie li(]uulatoi in the \'oluntary winding up may also apply' for a 
suj)i 1 \ ision oulei, anil \'ery often he does so in order to protect the 
assets ol tile company against threatened actions. See In re Hookers 
Cream Milk Co.. 23 S.j. 231 ; In re /oedone Co.. 53 L. J., Ch. qbs. 
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^ Where the application is made by a creditor, the Courts generally Sec. 221 
make the order as a substitute for an order for the compulsory winding 
up. In re Owen’s Patent Wheel Co., 29 L.T. 672, In re New Oriental 
Bank, (1892) 3 Ch. 563. Where however the application is made by a 
contributory, the applicant generallj^ has to show some grounds which 
will be sufficient to justify the Court in removing the winding up from 
out of the hands of the members or the creditors, according as the volun¬ 
tary winding up is a members’ voluntary winding up or a creditors’ con- 
winding up. In other words as Palmer puts it, the petitioner must 
satisfy the Court that the voluntary winding up is likely to prejudice 
the shareholders, or that some benefit will result to them from a com¬ 
pulsory winding up which they could not obtain in a voluntary wind¬ 
ing up. In re National Company for Distribution etc., (1902) 2 Ch. 34. 

As examples of what may be urged in support of the application the 
following list is illustrative : — 

(?) partiality of the liquidator ; 

(») non-observance of the rules in liquidation ; 

(m) negligence or dilatoriness on the part of the liquidator in 
realising the assets ; and 

(tw) where the winding up resolution has been obtained by fraud 

or where the creditors appear to support the petition. See 

in In re Gold Co., ii Ch. D. 701 ; In re Beaujolais Wine 

Co., L. R. 3 Ch. App. 15 ; In re London S- Mercantile 

Discount Co., L.R. i Eq. 277 ; In re Bank of Gibraltar 

& Malta, L.R. i Ch. App. 69 ; and In re Prince of Wales 
Slate Quarry, Co., 18 L.T. 77. 

The question as to whether an order is to be made or not is one Order is dis 

re Chepstow Bobbin Mills cretionary. 
Co., 36 Ch. D. 563 ; and Exparte Wragge, yj L.J., Ch. 220. 

There is nothing indicated in the section as to how this discretion 
is to be exercised. As Turner, L. J., pointed out in the case of In re 
Bank of Gibraltar etc., L.R. i Ch. App. 69 at p. 73, “in determining 
the question whether such an order should be made or not, we must 
look to the facts on which the application for the order is grounded 
and consider whether those facts present a case rendering it proper that How discrc 
the order should be made with a view to putting in force some of the 
provisions of the Act, which would be available if the order were made 
but would not be available under a mere voluntary winding up'’ 

The inclination of the Court is to give a wide discretion to itself 
and that without straining the language of the Statute. The Court would 
have jurisdiction to make an order in all cases where the powers of the 
voluntary liquidator are proved, in the opinion of the Court, to be in¬ 
sufficient for the purposes of the winding up in so far as the interest of 
creditors or contributories are concerned. Per Wright, J., in In re 
Jubilee Sites Syndicate, (1899) 2 Ch. 204 at p. 206. 
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Applications must be made by petitions in the same way as an 
application for compulsory order. The petition must be served upon 
the company as also upon the liquidator. On a petition for supervision 
order the company is not generally allowed to appear separately. 
It should appear through its liquidator. See In re A. W. Hall & Co.^ 
34 W.R. 56. The application must be advertised as in a compulsory 
order. 

E'or form of petition and order see Vol. II. 

When making a supervision order the Court is at liberty to impose 
^uch terms and conditions as it thinks fit. 

The general conditions inserted in an order are: — 

(а) a direction that the liquidator should file with the registrar a 

periodical report as to the position and progress of the 
winding up ; and 

(б) that all costs etc., are to be taxed. In re Civil Service 

Breii;ery Co., (1893) W.N. 5 ; In re Waterproof Material 
Co., (1893) W.N. 18. The Court is also given unfettered 
discretion to make such provisions for the creditors and 
contributories to apply to Court for directions from time 
to time as it may think fit. 



A petition for the continuance of a voluntary 
winding up subject to the supervision of the Court shall, 

for the purpose of giving jurisdiction 
to the Court over suits, be deemed to 
be a petition for winding up by the 


Effect of petition for 
winding up subject to 
supervision. 


Court. 


I he resiill of this section is to give the court to which an applica- 
lifui \<>v the making of a supervision order has been made, the same 
jurisdit lion w ith regard to restraining suits and proceedings as it has 
niid'U' the pr')\ i^ions of sec. ibg. For notes, see sec. 169. 


j.'.ird to wishos of credi* 
t('rs nnd contributories. 


223. I he (' 0111 1 may, in deciding between a winding 
111 > I)\’ 1Ik‘ ( oil i t and a winding up subject to supervision, 

Court m.iy hnve ro- appointment of liquidators, and 

in all other matters relating to the 
winding up subject to supervision, 
liave regard to the wishes of the creditors or contributories 
as [)r(r\'cd to it l)y any sufficient evidence. 

2.::4. (r) Where an order is made for a winding up 

pouer for Court to subject to supei'vision, the Court may 

c same or any subsequent order 
appoint an\’ additional liquidator. 

(-’) A luimdator apj)ointed b\’ the Court under this 
scrtion shall ha\-e the same powei-s, be subject to the same 


•ippoint or rotnovi- liqui- 
il.jtors. 
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obligations, and in all respects stand in the same position Sec. 224 
as if he had been appointed by the company. 

(5) The Court may remove any liquidator so ap¬ 
pointed by the Court or any liquidator continued under 
the supervision order, and fill anv vacancy occasioned bv' 
the removal, or b3^ death or resignation. 


This section deals with the power of the Court to appoint liquidators 
on an application for a supervision order. 

As a general rule the liquidator already appointed in the voluntary Generally 
winding up is allowed to continue, but the Court has power to change 

him or to appoint any additional liquidator. Exparte Turner, 9 W. R. 

500. voluntary 

winding 

In the matter of the appointment of liquidators and in all other "P 
matters relating to the winding up, the Court have regard to 
the wishes of the creditors and contributories, and may direct meetings 
to be held. Even after a supervision order is made, where the share¬ 
holders think fit to recommend a change of the liquidator, they may 
meet and pass a resolution recommending the appointment of a new 
liquidator, and inform the Court of their wishes, In re Montrotier 

Asphalte Co., W.N. (1874) 172 ; In re London Quays & Warehouse 
Co., L.R. 3 Ch. App. 394. 


The Court however does not generally remove a voluntary liquida- Grounds 
tor, unless due cause is shown. See In re Oxford Building and Invest- 
ment Society, 49 L.T. 495. It is not necessary for the Court to l^quidSd^ 
come to any finding as regards proof of misconduct or unfitness It will , 

be sufficient, if the Court is of opinion that it is conducive to the effi¬ 
cient winding up of the company. See In re Marseilles Extension 
Railway & Co., L.R. 4 Eq. 692 ; and In re Adam Eyton & Co., 36 Ch. 

D. 299. For the cases of removal of voluntary liquidators, see Ex parte 
Pulbrook, 2 De G.J. & S. 348 ; and In re United Merthyr Colliery Co., 

16 L.T. 170. 


A liquidator appointed by the Court in an application for a supervi- Power of the 
sion order has the same powers and stands in the same position as if liquidator, 
he had been appointed by the company. See Ex parte Turner, {supra). 

As to powers of the liquidators and the restrictions likely to be put 
on then, see the next section. As opposed to a voluntary liquidator 
who has been appointed before the matter comes to the Court and who Security 
may be continued, the liquidator appointed by the Court, whether ^^^ust be 
by way of addition or by way of substitution to the original liquidator, 
must give security. See In re Hampshire Land Co., (1894) 2 Ch. 632 

There is nothing in the Act to show who is to fix the remuneration Remunera- 
of the liquidator. So far as the liquidators appointed by the company liqui- 

prior to the supervision order are concerned, their remuneration will 

74 
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Sec. 224 continue to be what it was under the voluntary winding up. As for the 

liquidators to be appointed by the Court, it is submitted that the Court 
on general principle has the power to fix his remuneration. See for 
instance In re Cannan’s Claim, L.R. 7 Eq. 102, where the Court fixed 
the remuneration. 


Sn))-scc 

(•). 


225 . (7) Where an order is made for a winding up 

subject to supervision, the liquidator ma\', subject to any 
Effect of supervision rcstiictions imposcd b^' the Court, 

exercise all his powers, without the 
sanction or intervention of the Court, in the same manner 
as if (he company were being wound fip altogether 
voluntarily. 

(2) Except as provided in sub-.section (7), and save 
for the jfurposes of section lyb, an\' order made by the 
Court lor a winding up subject to the supervision of the 
Court shall for all purposes, including the staying of suits 
and o'her proceedings, be deemed to be an order of the 
Court for winding up the company by the Court, and shall 
confer full authority on the Court to make calls, or to 
enforce calls made by the liquidators, and to exercise 
all other ] 7 owers which it might have exercised if an order 

had been made for winding up the company altogether 

bv the Court. 1 • s 

% 

(>0 \n (he construction of the provisions whereby' 
the ('onrt is emi)owered to direct anv act or thing to be 
done to or in favour of the official lic|uidator, the expres¬ 
sion official li(]uidator” shall be deemed to mean the 
h*(niidafor conducting the winding up subject to the 
snp(‘r\ ision of the Court. 

A wiiuliiig tip tiiulcr siiptTx ision being essentiallv the continuation of 
tile \-oliintar\- winding up, it follows that unless the Court otheiAvise 
directs the li(piidalor would enjoy the same privileges as he would 
have if the volunlaiy winding up had continued. Wrights case L.R. 5 

( h. .\p]>. 437 ; 1,2 ;q. Colliery Co., Ltd., 6 Ch. D, 477 at 

P- 

Suh-Mclidii (!) therefore lays down that subject to any restrictions 
\\hi(h may be expnssly unloosed by the Court, the liquidator may ex- 
eicise .dl powers without tlu' sanction or intervention of the Court, in 
the s.iiiK' manner as if the c(unpany was being wound up voluntarily. 

1 hu^, for instance, where a solicitor is recpiired to be appointed the Courts 
ha\<‘ lefiised to make any order on the ground that it is a matter within 
tlu competence of the liqnidatfu'. and the Courts should not be called 
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upon to exercise such power. This sub-section enables the Court to Sec. 225 
impose restrictions upon the exercise of the liquidator’s powers. The 
nature of the restrictions is not defined. It is left entirely to the dis¬ 
cretion of the Court to say what the restrictions, if any, shall be. In re 
Watson & Sons Ltd., (1891) 2 Ch. 55 at p. 59 ; In re London Quays o°"(furt 
cy Warehouse Co., L.R. 3 Ch. A. 394. As we have already pointed to impose 
out, one of the advantages of having a supervision order is while the 
voluntary winding up is allowed to be continued, the liquidator is liquidators’ 
allowed to enjoy very many of the advantages of a compulsory order. 

Thus by section 222 in the matter of pending suits and proceedings the 
winding up is deemed to be a petition for winding up by the Court. 

Sub-section (2) indicates that in relation to suits and proceedings 
a supervision order shall be deemed to be an order of the Court for the 
winding up of the company by the Court. In other words, the provisions 
of sec. 171 become applicable, and no action or other proceeding can 
be commenced or proceeded with without the leave of the Court. Thus 
any attachment levied or execution put into force against the assets of 
the company which is being wound up subject to the supervision of the Effect of 
Court, is void unless leave to proceed has been obtained. See In re 
Artistic Colour Printing Co., 21 Ch. D. 510 ; and In re Higginshaw ^'‘ake 

Mills & spinning Co., (1896) 2 Ch. 544. Similarly where a creditor applicable 
proceeds to obtain judgment without obtaining the leave of the Court, 
the judgment is not binding upon the liquidator and cannot be enforced. 

Similarly this sub-section provides that in the matter of making of calls 
and enforcement of calls made by the liquidators, the Court may exercise 
the same powers which the Court would be entitled to do in a compulsory 
winding up. 

The sub-section also empowers the Court to exercise all the powers 
which it would have ip regard to a company which is being compulsorily 
wound up. 


Sub-section (3) provides that in relation to provisions whereby the 
Court is empowered to direct any act or thing to be done to or in favour 
of the Official Liquidator, the expression ‘'Official Liquidator" will in¬ 
clude a liquidator in a vountary winding up conducted subject to the 
supervision of the Court. 


226. Where an order has been made for the winding 
up of a company subject to supervision, and an order is 
Appointment in cer- afterwards made for winding un bv 

tain cases of voluntary _j -i o '-'j 

liquidators to office of ttie vourt, the Oourt may, by the last- 
official liquidators. mentioned order or by any subse¬ 

quent order, appoint the voluntary liquidators or any of 
them, either provisionally or permanently, and either with 
or without the addition of any other person, to be official 
liquidator in the winding up by the Court. 
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Where a winding up is being carried on under the supervision of 
the Court, the Court has nonetheless power to direct a compulsory 
winding up in a proper case. Though the Court has undoubted juris¬ 
diction to do so, the Court hardly would do so. In re Orrell Colliery etc. 
Co.. (1879) P- Patent Floor Cloth Co., L.R. 8 Eq. 

664 ; In re London & Mediterranean Bank. 15 W.R. 33. 

This section deals with the appointment of liquidator in a case of 
supersession of a winding up of the Court by a compulsory winding up. 
In such a case the Court if it thinks fit to do so may continue the liqui¬ 
dator appointed in the voluntary winding up as the Official Liquidator 
either provisionally or permanently, and either with or without the 
additions of persons to be appointed by it. 


Supplemental Provisiotts. 

227. (i) In the case of voluntary winding up every 

transfer of shares, except transfers made to or with the 
Avoidance of trans- sanction of the liquidator, and every 

IZncement of‘" ind“ng alteration in the status of the members 
“p- of the company made after the com¬ 

mencement of the winding up shall be void. 

( 2 ) In the case of a winding up by or subject to the 
supervision of the Court, every disposition of the property 
(including actionable claims) of the company, and ever}/ 
transfer of shares, or alteration in the status of its 
members, made after the commencement of the winding 
uf) shall, unless the Court otherwise orders,' be void. 


I'r.»n.'=;fcr 
^*1 shares 
m.hlo 
except 
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A \’()luntary liquidator is authorized under the Act to register 
transfers made after the winding up, and for that purpose has power 
also to rectify the register, see In re National Bank of Wales. (1897) 
T Ch. 2f)8. In the event of such transfers being allowed the transferee 
should !)(' placed in the list A, while the transferor should be placed in 
list P>. See In re Preservation Syndicate, (1S95) 2 Ch. 768. 

W here successive transfers are sanctioned by the liquidator under 

this .M l tit.n. the ultimate transferee alone is entitled to be placed in the 

I'^t A and all other prior transferees are to be placed in the list B. 
in /c iSational lUink of II ales, [supra). 

SuhM.( tion (i) j)ro\*ides that all transfers of shares other than those 
nui'ie with the sanction of the liquidator, and ever\' alteration in the 
status of memln'is after the commencement of the winding up, are void. 

1 lii^ howe\ei does not mean that a contract for sale of shares 

made in the inleixal is in\alid, nor does it prevent a transfer being 

made after the commencement of the winding up. See Rudee v. Bow¬ 
men. L.R. 3 O.H. (k)8 . 
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The words alteration in the status of members” do not apply to 
such alterations as are made by reason of death, marriage or acts other 
than voluntary acts of the parties. See the observation of Blackburn, 
J., in Rudge v. Bowmen, {supra). The provisions of this sectioii 
do not mean that if a person is prepared to speculate in shares of 
a company which is being wound up on the chance of making a profit 
and the holder is willing to sell, the bargain is in bad faith or that the 
contract is not valid. It only means that the seller would still remain 
a contributory although he would be entitled to an indemnity from the 
purchaser in respect of calls which he may have to meet after the 
purchase, {Ibid). All that the Court does is that it will not give effect 
to the transfer by ordering registration. See In re Onward Building 
Society. (1891) 2 Q.B: 463, which was a case in a compulsory winding 
up ; but the rule of consfruction of similar words would be applicable 


Sec. 227 


Meaning 
of "altera¬ 
tion in the 
status of 
members". 


The object of the restriction imposed by sub-section (i) is obvious. 
It IS meant to prevent a shareholder from trying to get rid of his own 
liability by transferring the shares to an insolvent person or a man 
of straw. The prohibition of this section however is limited only to 
transfer of shares, and does not prohibit transfer of debentures. See 
In re Rhodesia Gold Co.. (1910) i Ch. 239 ; and Farmer v. Goy & 
Co.. Ltd.. (1900) 2 Ch. 149. 

The plain meaning of sub-section (2), as was pointed out by Young 
J., in the case of Bir Chand v. John Bros.. A.I.R. ( 1934 ) All. 161 is 
that it is within the jurisdiction of the Court at any time after the 
transfer of shares to order that the transaction is a good transaction and 
shall stand. It does not mean that transfer of shares without previous 
sanction should be valid. Discretion has been left and property left to 
the Court to do whatever it may think just in a matter of th-s sort 
An order however, to declare a transfer good in the circumstances, would 
not ordinarily be made unless there are good grounds justifying the 
making of it. This sub-section is also intended tc prevent during the 
period which must elapse before a winding up petition can be heard, 
improper alienation and dissipation of the property of a company The 
Court, however has jurisdiction under this section to sanction any 
bona fide transaction carried out and completed in the ordinary course 
of current business. This power is given to the Court for the benefit 
and in the interest of the company so as to ensure that a company which 
IS made the subject of a winding up petition may nevertheless carry 
on its business. Subject to that however, the Court will not allovv 
the assets of the company to be disposed of at the mere whim and 
pleasure of the company, and thus prevent the application of the prin¬ 
ciple of equality of distribution of assets amongst its creditors. See 
Tulsidas Jasraj v. Industrial Bank of Western India. 54 Bom 718 
As to what is included within the meaning of transactions in the ordinary 
course of business, bona fide entered into, see in re Park, Ward & Co^ 


Object of 
restriction. 
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(1926) I Ch. 828 at 831. It is difficult to lay down with any degree 
of certainty, the limits within which the transactions must be done in 
order to come within the category of transactions done in the ordinary 
course of business and bona fide. The Court must have regard to all 
the surrounding circumstances, and must judge from these circumstances 
as to whether the transactions should or should not be avoided. See 
In re CAbbfi & West’s Case, L.R. 10 Eq. 312 at 324. See also In re 
Oriental Hank Corpn., 28 Ch. D. 643. 

The word disposition should be given a wide meaning. As Chitty, 
J., pointed out In re Capital Fire Insurance Association, 24 Ch, D. 
408, at p. 414, there is no harm in doing so because the Court has 
equally wide discretion to sanction such transactions as are ju^t and 
pro])er and thereby avoid injustice being done. 

The question has been ver}’ carefully discussed by the Bombay 
High Court in the case of Tulsidas Jasraj v. Industrial Bank of Western 
India, 54 Bom. 718. where on a review of the English authorities the 
Court summarised the position as follows: — 

I. That the Court will not permit transactions bona fide entered 

% 

into ill the (jrdinary course of trade and completed before the date 
of the winding up order, to be annulled. In re Wiltshire Iron Co., 
L.R. 3 Ch. App. 443. 


2. That a creditor who receives pa^^ment between the petition and 
the winding up order should be compelled to refund, and the directors 
who make any improper payments out of the company’s assets after the 
presentatu)!! of the winding up petition are themselves liable to the 
comixui}' for the money so paid. In re Civil Service & General Store, 
58 L.T. 220 ; In re iXeafli Harbour Smelting & Rolling Works, 56 
L.T. 727. 


3. Where a creditor after presenting a petition ior the winding 
up of the company receives a part of the debt and gets a promise to 
pay the remainder, and failing to secure the payment of the remainder 
of the debt brings his j^etition and obtains a winding up order, he is 
bound to pay back the money paid to him. In re Liverpool Civil 
Service Association, L.R. 9 Ch. App. 511. 

Th('se are the j:)rinciples which should serve as guides to the Courts 
in the iwercise of their discretion vested under section 227 (2) in order 
to come to a decision whether the dispositions of properties made after 
the commencement of the winding up are valid or not. As Patkar, J.. 
has obser\'ed, the discretion conlined to the Court cannot be crystallis- 
((! in rules ol law in view of the varying circumstances of human 
action. 
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In every winding up (subject in the case 
insolvent companies to the application in accordance with 
Debts of all descrip, the pi'ovisions of this Act of the law 

nons to be proved. insolvcncy) all debts payable on a 

contingency, and all claims against the company, present 
or future, certain or contingent, shall be adrnissible to 
proof against the company, a just estimate being made, 
so far as possible, of the value of such debts or claims as 
may be subject to any contingency or for some other 
reason do not bear a certain value. 


228 


up is to realise the assets and 
to discharge the outstandings and liabilities, and then to pay off the 

surplus, if any, to the shareholders according to their respective interests. 

In order to find out the liabilities, the law imposes upon all persons 

claiming to be creditors the duty of submitting proofs in support of 

their debts or liabilities. This section ^3/5 down the general rule 

applicable to every winding up, that is to say, winding up of companies, ^‘-•ction 

whether by the Court, or voluntarily, or under supervision of thj alTkhjdsof 
Court. See In re Pen-y-van Colliery Co., 6 Ch. D. 477. winding up 


The wording of this section as Pearson, J., pointed out in the case 

of Gooch V. London Banking Association, 32 Ch. D. 41 at 47, seems is to 

to show “how far and how widely it was intended that the liabilities every 

of a company should be ascertained. The words of this clause sweep 

m, as far as I can see, every possible liability of the company, and 

those are to be taken account of by the person who is windin<^ up 
the company.” ^ 


* 

The section lays down generally what debts arc to be proved, and 
says that all kinds of debts have got to be proved, as otherwise it is 
impossible to work out the rule of payment of the creditors pari passu. 

Even contingent and future liabilities, however difficult it may be to 
ascertain the value thereof, have got to be proved. See Hardy v 

Fothergill, 13 A. C. 351 - National Financial Co., L. R 3 Ch " Ivit debts 

App. 791. It is only where the debt or liability is, in the opinion proved”* 
of the Court, incapable of being fairly ascertained that the Court 
may exclude it from proof. See Hardy v. Fothergill, {supra). 

It is not, however, necessary for any secured creditor to prove his 
debt, and except that every secured creditor must obtain leave to secured 
proceed from the winding up Court, such a creditor may stand wholly creditor 

outside the winding up proceedings, if he so elects, and rely upon his m* 

security or his decree if he has obtained one. See Hansraj v. Official ° 
Liquidators, 51 All. 695. Of course, if he chooses he may realise his 
security, and prove for the balance if the security is insufficient to 
satisfy his whole debt. But he cannot be forced into doing that or 
to abandon his remedy. The liquidators may redeem the mortgage 
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but cannot prevent him from selling the mortgaged property {Ibid at 
p. 713). A simple money decreeholder however, who obtains a decree, 
has to come in and prove his debt and get himself entered in the 
Schedule of creditors. In the case of a judgement creditor, however, 
prima jade the judgment is binding on the company. It is not how¬ 
ever binding on the liquidator in the sense that he can always ask the 
judgment creditor to prove for the amount of the judgment debt. See 
the observation of James, L. J., in In re Ex parte Kibble, 10 Ch. App. 
373 p. 376, where he says: "It is the settled rule of the Court of 
Bankruptcy, on which we have always acted, that the Court of Bank¬ 
ruptcy can enquire into the consideration for a judgment debt. There 
are obviously strong reasons for this, because the object of the bank¬ 
ruptcy laws is to procure the distribution of a debtor’s goods among 
his just creditors. If a judgement were conclusive a man might allow 
any number of judgments to be obtained by default against him by 
his friends or relations without any debt being due on them at all." It 
is therefore open to the liquidator to ask the judgment creditor that the 
consideration of the judgment should be proved. See Ex parte Chatter- 
ton, (1907) 2 K. B. 23 (which is a case in bankruptcy), in which the 
Court reaffirmed the rule that the trustee is entitled to go behind a 
judgment and to require satisfactory evidence that the debt on which 
the proof is founded is a real debt. See also Unwn Indian Sugar 
Mills Co. V. Brij Lai Jagatinoth, A.I.R. (1927) All. 426. 

The position of a liquidator when examining a proof for the pur¬ 
pose of admitting it or rejecting it in a winding up, is for this purpose 
exactly the same as that of a trustee in bankruptcy. He is not in the 
same position as an insurer. In re Home & Colonial Insurance Co., 
(1930) I Ch. 102 at p. 131, He has to examine every' proof of debt 
lodged with him. So long as he discharges this duty bona fide, he is not 
liable if a debt is subse(|uently shown to have been wrongl}' admitted. 

229. In the winding up of an insolvent company 
the same rules shall prevail and be observed with regard 
Appiic.ition of insol- to tlic lespcctive rights of secured and 

voncy rules in winding \ t, t, tva 

up of insoiv;nt com- uiisecured creditors and to debts 

provable and to the valuation of 
annuities and future and contingent liabilities as are in 
force for the time being under the law of insolvency with 
respect t« the estates of persons adjudged insolvent: and 
all persons who in an\’ such case would be entitled to 
prove lor and receive dividends out of the assets of the 
c()mpan\’ may come in under the winding up, and make 
such claims against the company as they respectively are 
entitled to M' virtue of this section. 
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This section in effect lays down that in the winding up of an Sec 229 

insolvent company, the rules applicable with regard to the respective --- 

nghts of secured and unsecured creditors and to debts proveable and to 
valuation of the annuities future and contingent liabilities, are to be 
the same as those which are applicable for the time being under the 
law of bankruptcy. See the observations of Rigby, L J In re 
Whitaker. (1901) i Ch. 9 at 12. See also the observations of Broadway 
J., m Ram Chand v. Bank of Upper India Ltd., 3 Lahore 59 at p. 67. 

The provisions of this section are prima facie applicable to all Provisions 
companies in liquidation. All such companies are prima facie deemed 

to be insolvent, unless it is shown that the assets are sufficient for pay- to^lrcom- 

ment of the debts in full. See In re Milan Tramways Co 2'^ Ch D 

587 .. 59. : Fryer,. Er..rt, (i,oa) A. C. .87 ,5. ; 7. Webi 

& Co.. (1922^ 2 Ch. 369 at 402 ; Esmail Esoof Moolla v. Chartered 

Bank etc.. 9 Rangoon 318 at 321 ; and Hansraj v. Official Liquidator 
51 All. 695 at 703. 

So far as the law of insolvency in this country is concerned, in 
the presidency towns the law applicable is that contained in the Presi¬ 
dency Towns Insolvency Act, while in the mofussil towns and in the 
rest of India the law applicable is that contained in the Provincial 
Insolvency Act. On the question, however, as to how far the bank¬ 
ruptcy rules are attracted, a Full Bench of the Allahabad High Court 
in Hansraj v. Official Liquidator. Dehradun Mussoorie Elec. Tramways 
Co., 51 All. 695, held that this section was copied yerbatim from the 
English Act, and prima facie on construction, it would be unjustifiable 
to give a restrictive meaning to this section. The learned Judges held 
that all the rules contained in the Insolvency Act as also established Arl"au' 
rules of practice in insolvency proceedings, are imported into the Com- 
panies Act, unless there is something in the Act itself already providing mftters^'" 
for the matter in question or in conflict with the rule which it is pro- contained in 
posed to import. A similar view was also expressed by the Punjab Insol- 
High Court in Secretary of State v. Punjab Industrial Bank Ltd.. A.I.R, importtd^ 
( 1931 ) Lahore, 351. Boys J., who construed the section in the Allahabad 
High Court, purported to base his decision on the English decisions, but 
the English decisions do not give the words such a wide meaning as he 
does. See the observations of Jessel, M. R., in the case of In re Albion 
Steel & Iron Co.. 7 Ch. D. 547 at p. 549. In the case of In re West of 
England Bank. 12 Ch. D. 823 at p. 825, Fry, J., in construing the 
provisions of the allied English section said “There subject-matters 
are dealt with by that section, first, the respective rights of secured and 
unsecured creditors, which is not the question now in controversy ; 
secondly, the debts and liabilities provable ; and thirdly, the valuation 
of annuities and contingent liabilities.” . 
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This, in our view, is the correct exposition of the general limits. 
Acting on this' principle, the bankruptcy rules have been applied to the 
following matters: — 

I. As to rights of secured and unsecured creditors. In Hansraj 
V. Official Liquidator, Dehradnn Mussoorie Elec. Tramways Co. Ltd., 
51 All. 695, at p. 734 the law as regards secured creditors was 
summarised by Boys, J., in the following words: — 

“(i) That no secured creditor need, or can be forced to prove his 
debt, and that, with the next following exception, such a creditor can 
stand wholly outside the winding up proceedings if he so elects and 
relies upon his security or his decree if he has obtained one. 

(2) That every secured creditor must obtain leave to proceed from 
the winding-up Judge. 

(3) That the winding-up Judge has jurisdiction to refuse leave 
absolutely. 

(4) That the winding-up Judge has not jurisdiction, under colour 
of refusing leave or otherwise, to annul or modify a secured creditor's 
security or decree. 

(5) That, while there may be some exceptional cases in which the 
winding up Judge may refuse leave absolutely, he should ordinarily 
refuse leave only for such time as may be necessary to enable him in 
the particular circumstances of each case to determine whether he will 
direct the liquidator to pay off the claim and thus save unnecessary costs 
to th? estate or whether he will give leave to proceed, or whether he will 
direct the liquidator to take such steps as may be open to him to get the 
decree set aside." 


Where a secured creditor of a company which is in liquidation has 
exhausted his security without satisfying his debt, he is not entitled to 
appl^^ the proceeds of the security first towards payment of the interest 
subseejuent to the winding up and then in reduction of the balance of 
interest and principal and then prove in the winding up for the balance 
of the i)rincipal. His proof must be limited to principal and interest at 
the commencement of the winding up, after deducting therefrom pro¬ 
ceeds of sale or realization received in respect of the security. He is 
lio\ve\'er entitled to set off the profits realized from the security since 
the winding up against interest accrued during the same period. In re 
London, \\ II indsor and Grcenivish Hotels Co., (1892) i Ch. 639. See 
also Ofyfcnhcintcr v. J/. E. Moolla & Sons, 7 Rmigoon 514. 


As was obserxed by James, L.J., in the case of In re Savin, L.R. 
7 Cli. App. 7O0 at p. 7P4, the ordinary rule to be obser\*ed in a bank- 
riiptc}' is tliat there is to be no proof in bankruptc}’’ for interest subse- 
(juent to the baiikrnj)tcy. Even in the case of a creditor holding a 
moitgage security, if lie realises his security and comes in to prove with 
tile {)lliei unsecured creditors, he is treated in the same level as the 
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other unsecured creditors, and all interest accrued due after the bank¬ 
ruptcy is to be disallowed. In applying the proceeds of the sale the 
interest accrued due after the winding up is not therefore allowed to be 
appropriated in the first instance. See also Oppenheitner v. M. E. 

Moolla & Sons, 7 Rangoon 514. As to whether a person is a secured 
creditor or not is a question of fact. An attaching creditor as such, is 
not a secured creditor under the Indian law as opposed to English law 
where^by reason of the execution he becomes a secured creditor. This 
distinction is due to the express provisions of the Civil Procedure Code, 
under which an attachment does not create any charge, but merely 
prevents alienation. See in this connection Kristnaswamy v. Official 
Assignee, 26 Mad. 673 ; Peacock v. Madan Copal, 29 Cal. 428 ; 
Gobordhondas v. Official Liquidator, Electro-Metal Refining Co., 31 
Bom. Law Reporter, 1209. In the recent Privy Council case of G. 
Anantapadmanabhaswami v. Official Receiver, 60. 1. A. 167 their 

Lordships of the Judicial Committee, relying upon the observations in 
the earlier case of Surajbunshi Koer v. Sheo Prashad Singh, 6 I. A. 88, 
reserved the decision of the question as to whether the decision in Pea¬ 
cock V. Madangopal (supra) and the other cases were right. Their 
Lordships seemed to indicate that under certain circumstances even 
under the Indian law an attaching creditor could be treated as a secured 
creditor. It is submitted however, that so long as the provisions of 

Sec. 64 are not altered, the view expressed in Peacock v. Madangopal 
{supra) is the correct view of the law. 

A landlord under the Bengal Tenancy Act however, is a secured 
creditor. 

Persons depositing security for the faithful discharge of duties are S^sHing 
not entitled to rank as secured creditors, Malvaukar v. Credit Bank of 
India, Ltd., 27 I, C. 343. See also In re Manekji Petit Mfg. Co., 34 services 
Bom. L. R. 728 : National Petroleum Co. Ltd. v. Popatlal Mulii 60 
Bom. 954. creditors. 


As regards unsecured creditors, they are entitled to rank pari passu 
and are entitled to come in rateably. 

2. As to mutual credits and set-offs. The general rule of law in 

bankruptcy is that only where there is a mutuality in the dealings. Rules as to 
mutual credits and set-offs may be allowed. See Palmer v. Day & Sons, mutual 

(1895) 2 Q. B. 618. Where there are mutual dealings the proof can 
only be submitted for the balance of the account. See Per Lord 
Selborne, L. C., in Mersey Steel & Iron Co. v. Naylor Beuzon & Co., 

9 A. C. 434 at 438. A joint debt cannot however, be set-off against a 
separate debt. Sardar T. G. Gokhale v. Ramchandra, 45 Bom, 1219. 

In the winding up of an insolvent company the same law would be 
applicable. Mersey Steel & Iron Co. v. Naylor etc., 9 A. C. 434. 
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There is however, no right to set-off as against contribution payable 
by a contributory. See hi re National Benefit Assurance Co.. (1924) 

Auriferous Properties Limited, (1898) i Ch. 

3 - As to debts and liabilities proveable. It has been held that 
persons may in the case of insolvent companies make such claims 
against the assets of the company as are proveable under the law of 
bankruptcy. See In re Albion Steel & Wire Co.. 7 Ch. D. 547 ; In re 
West of England Bank. 12 Ch. D. 823 at 825. 

4. ^5 to debts ranking pari passu. The law applicable would be 

hat laid down m Whitaker v. Palmer, (1901) i Ch. 9, which is how- 
e\er, a case of an administration action. 

5 - As to the right of any creditor to prove at any time so long as 
t le assets are undistributed, provided no injustice is done to other 
parties. See In re McMurdo etc., (1902) 2 Ch. 684. 

6. As to a secured creditor realising his security through a bank¬ 
ruptcy Court Thus in the Calcutta High Court in an unreported case. 
In re Gonesh Kanai Tea Co. Ltd.. (1934), under the provisions of 
sc edule 2 rule 18 of fhe Presidency Towns Insolvency Act a secured 
creditor was allowed to have the property sold by the official liquidator 

a er his debt and claim were proved in Court for the amount due to 
iiim on nis mortgage. 

7. Rights of liquidator to go behind a decree. Acting on the 
principle applied to the case of frustees in bankruptcy, it has been held 
that a liquidator has the right to go behind a decree, specially if the 
decree was one made by consent or one obtained without consent, or 
where there has been a miscarriage of justice or there are suspicious 
circumstance. Great N. W. Central Ry. Charlebois. (1899) 

r ^ P-rtc^Kibble. L.R. 10 Ch. A. 373 ; 

Ex parte Chatterton. (1907) 2 K. B. 23 : Ex parte Revell. 13 Q. B. D. 

/20 , Kanto Mohon v. /. C. Galstaun, 51 C. L. J. 283 at 294 ; Union 

Sugar W orks v. Brijlal. A.I.K. (1927) All. 426 ; Income Tax Officer v 
Lucknow Sugar Works, A.I.R. (1935) Oudh 451. 


Preferential 




230. (j) In a winding up there 

payments, shall be paid in priority to all other 

debts— 

all revenue, taxes, cesses and rates, whether 
pa\ able to the Crown or to a local authority, 
cue fiom the compan}^ at the date herein- 

atter rnentioned and having become due and 

pa} able within the twelve months next 
before that date; 

all wages or salaiy of an\’^ clerk or servant in 
respect of service rendered to the company 
within the bvo months next before the said 
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date, not exceeding one thousand rupees for Sec. 230 
each clerk or servant; 

(c) all wages of any labourer or workman, not ex¬ 

ceeding five hundred rupees for each, 
whether payable for time or piecework, in 
respect of services rendered to the company 

within the two months next before the said 
date ; 

(d) compensation payable under the Workmen’s 

Compensation Act. ig 23 , in respect of the 
death or disablement of any officer or em¬ 
ployee of the company; 

(e) all sums due to any employee from a provident 

fund, a pension fund, a gratuity fund or any 
other fund for the i&elfare of the employees 
maintained by the company; and 

if) the expenses of any investigation held in pursu¬ 
ance of clause (iv) of section 138 of this Act. 

( 2 ) The foregoing debts shall— 

(a) rank equally among themselves and be paid in 

full, unless the assets are insufficient to meet 
them, in which case they shall abate in 
equal proportion; and 

(b) so far as the assets of the company available 

for payment of general creditors are insuffi¬ 
cient to meet them, have priority over the 
claims of holders of debentures under any 
floating charge created by the company and 
be paid accordingly out of any property 
comprised in or subject to that charge. 

( 3 ) Subject to the retention of such sums as may be 
necessary for the costs and expenses of the winding up, 
the foregoing debts shall be discharged forthwith so far 
as the assets are sufficient to meet them. 

( 4 ) In the event of a landlord or other person dis¬ 
training or having distrained on any goods or effects of 
the company within three months next before the date of 
a winding up order, the debts to which priority is given 
by this section shall be a first charge on the goods or 
effects so distrained on, or the proceeds of "the sale 
thereof: 

Provided that in respect of any money paid under 
any such charge the landlord or other person shall have 
the same rights of priority as the person to whom the 
payment is made. 


598 


Sec. 230 


THE COMPANIES ACT, 1913 

(5) The date hereinbefore in this section referred to 

IS— 

(ci) in the case of a company ordered to be wound 

up compulsorily which has not previously 
commenced to be wound up voluntarily, the 

date of the winding up order; and 

(0) m any other case, the date of the commence¬ 
ment of the winding up. 


Notes of changes. The word "and" at the end of clause (6). sub-section (i). 
after the ( ;) has been omitted, and the clauses (d), {e) and (/), have been added 
to sub-section (i) by section 106 of the Amending Act of 1936. 

It IS equitable that compensation payable under the Workmen’s Compen¬ 
sation Act should not be treated as an ordinary debt payable in the winding up 
but should have priority. This view is taken in England. The expenses of an 
investigation held in pursuance of clause (iv) of section 138 are charged to the 

company. I ule Clause Notes on Clauses. The clause 62 herein mentioned 

refers to ameiidinent of section 141. 

We have inserted amongst the items receiving priority in a winding up 
sums due to an employee from a provident fund. This supplements the provision 
made by section 282B (2)—which we have now amended—in the interests of 
provident fund subscribers ."—Report of the Select Committee. 


1 )ebts enu¬ 
merated in 
section do 
rud afTec I 
secured 


This section enumerates debts which under the Act are to be treated 
as preferential debts and which the liquidator has to pay as such. The 
debts and liabilities mentioned in this section are to be treated as pre- 
fcTenliiil debts when compared with ordinary unsecured debts. The 
riglits of secured creditors other than debenture-holders secured by a 
floating charge, are not however affected in any way. They stand out¬ 
side the winding up and their security remains unaffected by the pro- 
\’isions of this section. 
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liie Crown is not entitled to priority in respect of all debts due 
P> it. and the decisions in hi re Henley & Co., 9 Ch. D. 469, and West 
London ole, /Link 3S C h. D. 364, are no longer good law, having 
be(‘n o\'erruled by tlie decision of the Court of Appeal in In re H. T. 
Webb c-r Lo., (i<)22) 2 C h. 369, which was affirmed by the House of 
Lords in Food Controller v. Cock, (1923) A.C. 347. The only cases in 
the Crown is entitled to a preferential treatment are the cases 
ol la\e>, ie\enue, cesses and rates. In India the Courts formerly held 
loHowing the decision in In re Henley & Co.^ (sujzra), that all Crown 
debt., were entitled to priority. See /;; re West Laikdih Coal Co., 53 
C al. 328, Secretary of Stale v. Bombay Landing & Shipping Co., 5 Bom. 
H.C'.K. 23 ; and Molor Emporium v. Moos, 29 Rom. L.R. 1446. These 
(as( s were howxwcr dissentet! from in the subsequent cases. In re 
Damagoria Coal Co., 39 Cal. 327 ; Secretary of State v. Punjab Indus- 
inal Bank. 12 Lahore 678 ; Bank of Behar v. Secretary of State, A.I.R. 
(1932) Pat. p. I ; and In re Northern Bengal Co. Ld., 41 C.W.N. p. 458. 
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Clause (a) 

‘ 'Revenue 


“Rates." 


Clause (b) 
“Clerks." 


“Servants" 


The word “revenue'’ is, so far as this section is concerned, taken Sec. 230 
in a very wide sense. It means income accruing to the Government 
from any source. Thus the rent of Government telephone lines as also 
charges for trunk calls, were held to be included within the word 
“revenue’', and as such entitled to priority under this sub-section. 

In re Dehradun Mussoorie Elec. Tramways Co., Ltd. AIR 
All. 884. 

This word means any imposition authorised by a statute. A “rate" 
has been held to become due and payable when it is imposed and 
published even though no demand for payment has been made, Davis 
V. Burrell & Lane 10 C.B. 821 ; but where an assessment is made by 
a local body and an appeal is preferred under the Act by which 
the rate was imposed, the rate does not become due and payable until 
the appeal is disposed of, Kevshaw Lease S' Co. v. Stockport Overseas 
Co., (1923) 2 K. B. 129. All revenues, taxes, cesses and rates 
payable within 12 months before the date of the commencement of 
the winding up, are payable as preferential debts. 

Clause {b) is really for the benefit of the lowly paid staff of 
the company. It is only the clerks and servants of the company who 
are entitled to preferential payment. It is difficult to say what exactly 
are the tests to be fulfilled ; but Sergent, m In re Ashley & Smith, 

(1918) 2 Ch. 378 at p. 3 ^ 3 * indicated what tests a person must satisfy 
in order to be classed as a servant within the meaning of this section. 

They are: — 

(i) They should work in the office of the company and not 
entirely away from the company. 

(zV) They ought to be in the exclusive service of the company. 

(zzz) They should be bound to render services generally and not a 
particular class of service. 

(iv) They should be working under the control of the company. 

Applying these tests, a director or a managing director 
would not be entitled to be treated as a clerk or a servant 
of the company, so as to attract the benefit of this section. 

See Newspaper Proprietary Syndicate v. Hopkinson, 

(1900) 2 Ch. 349. See however Reg. v. Stuart, (1894) 

I Q.B. 310, where a director was treated as a servant. A 
secretary however would be treated as a clerk, Cairney v. 

Back, (1906) 2 K.B. 746. Similarly a commercial traveller 
and a newspaper editor have been held to be clerks. Ex 
parte Neale, M & M 194 ; /w re Stiff 7 L.T. 290. 

The nett result of these decisions seems to be that the question 
as to whether a person is a clerk or a servant has got to be determined 
in each particular case according to the circumstances of the case. 

This word is really incapable of definition. It is difficult to distin- “Salary." 
guish between the definitions of salary and wages. No hard and fast 
rule of distinction can be drawn between the two. As a general rule 
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however, it can be said that where a person is a servant, the emoluments 

paid to him arc to be treated as wages, while the emoluments paid to a 

person who cannot be treated as a servant, are to be treated as salary. 

Although in the case of Ncws.l>aper Proprietary Syndicate v. Hopkinson, 

[supra), it was held that a director was not a servant or a clerk of the 

company, yet the emoluments payable to a director are sometimes 
described as salary. 

Clause (d) is a new one introduced by the Amending Act, and it 
makes compensation payable under the Workmen’s Compensation Act 
to any officer or employee working under the company, out of the 
general assets of the company as preferential claim. 

Clause (e) is also a new provision and it makes the amount due to 
an employee from a provident fund, pension fund and gratuity fund 
naaintained by the company, a preferential debt. 

Clause (/) enables the Government to realise the expenses of any 
investigation held under section 138 as a preferential payment in case 

the company goes into liquidation, and thus removes a lacuna which 
existed in the statute before the amendment. 

Clause (a) of sub-section (2) provides that as between various pre- 
ferential creditors they are to rank equally amongst themselves, and 

are to be paid in full unless the assets are insufficient, in which case they 
are to be paid proportionately. 

Clause (b) lays down that these payments are to be made in priority 
to the claims of the holders of debentures under any floating charge 
b)' the companj’. It, however, will have no application to cases where 
a floating charge has ceased to float. This is an exception to the 
general rule that the secured creditors stand outside the winding up, 
and cannot be affected by any order for winding up. 

It imposes a dutf upon the liquidator to discharge the preferential 
creditors without delay, after retaining a sufficient sum of money in 
his hands for the jHirpose of costs and expenses of the winding up. 

As the result of sub-section (4) a first charge is created on goods 
on which a distress had been levied at the instance of a landlord or other 
person within three months prior to the date of the commencement of the 
winding up in respect of debts payable in priority. 

230A. (r) W/irn' any part of the properly of a 

company lohich is being ivoitnd up consists of land of 
Disci.nimer of pro- a/iy tenure burdened ivith onerous 
, . / . - covenants, of shares or stock in com- 

of unprofitable contracts or of any other property 
lat IS unsaleable, or not readily saleable, by reason of 
I s Dtp tJi( possessor tlicrcof to the performcince of 
any onerous act. or to the payment of any sum of money, 
the liquidator of the company, nohoithstanding that he 
had endeavoured to sell or has taken possession of the 
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property, or exercised any act of ownership in relation Sec. 230 A 

thereto, may, with the leave of the Court and subject to - - 

the provisions of this section, by writing signed by him 
at any time within twelve months after the commence¬ 
ment of the winding up or such extended period as may 
be allowed by the Court, disclaim the property ; 

Provided that, where any such property has not 
come to the knowledge of the liquidator i&ithin one month 
after the commencement of the winding up, the Power 
under^ this section of disclaiming the property may be 
exercised at any time within twelve months after he has 

JSZd TyZf'cZH. ”"' 5 ' 


( 2 ) The disclaimer shall operate to determine as 

UfiTs of disclaimer, the rishts, interest and liabi¬ 

lities of the company, and the property of the company 

'erZ^ disclaimed, but shall not 

except so far as is necessary for the purpose of releasing 

the company and the property of the company from liabi¬ 
lity, affect the rights or liabilities of any other person. 

(?) The Court, before or on granting leave to dis¬ 
claim, may require such notices to be given to -hersons 
interested, and impose such terms as a condition of grant- 

U) The liquidator shall not be entitled to disclaim 

JIfc iL 7^'— T 7 in any case where an 

application in writing has been made to him by any 

ZZT requiring him to 'decide 

disclaim, and the liquidator 
of twenty-eight days after the re- 
ceipt of the application or such further period as may be 

allowed by the Court, given notice to the applicant that 

disclaim 

nZZlZ "" contract, if the liquidator, after such 

an apUication as aforesaid, does not imthin 'the said 

period or further period disclaim the contract, the com¬ 
pany shall be deemed to have adopted it. 

is) The Court may, on the application of any Person 
who is. as against the liquidator, entitled to the benefit 
or subject to the burden of a contract made with the com¬ 
pany, make an order rescinding, the contract on ^urh 
terms as to payment by or to either party of damages for 
the non-performance of the contract, or otherwise as the 
^ourt thinks just, and any damages payable under the 
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Sec. 230 A order to any such person may be proved by him as a debt 

in the tmnding up. 

{6) The Court may, on an application by any person 
who either claims any interest in any disclaimed property 
or is under any liability not discharged by this Act in 
respect of any disclaimed property and on hearing any 
such persons as it thinks fit, make an order for the vest- 
ing of the property in or the delivery of the property to 
any persons entitled thereto, or to lohom it may seem just 
that the property should be delivered by voay of com¬ 
pensation for such liability as aforesaid, or a trustee for 
him, and on such terms as the Court thinks just, and on 
any such i^esting order being made, the property com¬ 
prised therein shall vest accordingly in the person therein 
named in that behalf without any conveyance or assign¬ 
ment for the purpose : 

Provided that, where the property disclaimed is of a 
leasehold nature, the Court shall not make a vesting order 
in favour of any person claiming under the company 
whether as under-lessee or as mortgagee except upon the 
terms of making that person — 

{a) subject to the same liabilities and obligations 

as those to which the company ivas subject 
under the lease in respect of the property 
at the commencement of the winding up; 
or 


(b) if the Court thinks fit, subject only to the same 

liabilities and obligations as if the lease had 
been assigned to that person at that date: 
and in either event {if the case so requires) as if the lease 
had com prised only the property comprised in the vest¬ 
ing order, and any mortgagee or under-lessee declining to 
accept <7 xu'sting order upon such terms shall be excluded 
from ah interest in and security upon the property, and, 

claiming under the company who 

i^ willing /() accept an order upon such terms, the Court 

■-hall have poioer to vest the estate and interest of the 

(ompuiiy 1)1 the property in any person liable, either per- 

-^(vniUy or in^ a representative character, and cither alone 

o} jointly with the company, to perform the Icssee^s co- 

V( nants in the lease, freed and discharged from all estates, 

mcumbrances and interests created therein by the 
company. 

(7) t^rrsoH injitn-d bv the operation of a dis- 
( anno under this seetion shall be deemed to be a 




disclaimer by liquidator 

creditor of the company to the amount of the injury, and 230A 

may accordingly prove the amount as a debt 'in the 
winding up. 

Notes of changes. This is a new section inserted by section 107 of the 
Amending Act of 1936. 

This "inserts section 267 of the English Act which gives a liquidator power. 

corresponding to that of a trustee in bankruptcy, to disclaim land burdened with 

covenants, unprofitable contracts and property which is unsaleable."_ Notes on 

Clauses. 

An onerous property like a leasehold is what is called a damnosa- object 
hereditas, and in order to save the bankrupt’s estate from losses the of section, 
legislature has invented a plan of affording the trustee in bankruptcy 
an opportunity of getting rid of such a property by disclaiming it. Per 
Jelf, J., in In re Holmes, (1908) 2 K.B. 812 at p. 815. 

This is a new section, introduced by the Amending Act of 1936, Liquidator 
and it gives to all liquidators (irrespective of whether the winding ^.^is.Powers 

up is by the Court or under its supervision or whether it is a case of a trustee bi 
voluntary winding up), the same powers which a trustee in bankruptcy 
has, to disclaim property burdened with onerous covenants, unprofitable 
contracts and similar property. 

Under this section the liquidator has the right (notwithstanding 
that he had endeavoured to sell or has taken possession of the property 
or exercised any other act of ownership in relation thereto), with the 
leave of the Court, to disclaim any onerous property. It is difficult to 

define what an onerous property is which falls within one or other onerout'^'' 
of the following heads:—- propertie.s. 

(а) land of any tenure burdened with onerous covenants ; 

(б) shares or stocks in companies ; 

(c) unprofitable contracts ; or 

{d) any other property which is unsaleable, or not readily saleable 
by reason of the possessor thereof being liable to perform 
any onerous act or the payment of any sum of money 
in respect thereof. 

Prima facie the liquidator has to exercise the right of disclaimer Time within 
within 12 months from the date of the commencement of the winding 
up, or such extended time as the Court may allow. claimer 

In order to provide for cases, where owing to the liquidator not demised, 
coming to know of the property within one month from the date of 
commencement of the winding up, the rights of disclaimer cannot be 
exercised within the time provided in sub-section (i), the proviso to 
that sub-section giyes the liquidator 12 months' time from the date when 
he comes to know of the property, to exercise his rights of disclaimer. 

This right is given to the liquidator in order to protect the assets from 
further losses, and it cannot be exercised in cases where the rights of 
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third parties are involved, merely because more benefit would accrue to 
the estate if the contract is not carried out. The case of In re Bastable, 
(rgoi) 2 K.B. 518, though a case in bankruptcy, formulates principles ’ 
which are equally applicable to cases of winding up of companies. 

The words "notwithstanding etc." upto "act of ownership in rela¬ 
tion thereto", have been copied from the corresponding section of the 
Insolvency Act, and have the result of avoiding the decision like that 
of the Bombay High Court in the case of Abdtd Rezak v. /. K. Kernan, 
22 Bom. 617, where it was held that the taking of possession of a lease¬ 
hold property by the official assignee was tantamount to an election 
on his part to affirm the lease. 

Sub-section (2) deals with the effect of the disclaimer, and provides 
that the disclaimer operates to determine as from the date thereof, the 
rights, interests, and liabilities of the company in the property. Thus 
where the property disclaimed is a leasehold the effect of the disclaimer 
would be to determine all liability for payment of rent—as completely 
as if the liquidator had never exercised rights of ownership over it. 
See hx parte Allen, 20 Ch. D. 34 ^* which is a decision on the allied 
section in insolvency. As regards leaseholds, the rule is that if the 
liquidator does not disclaim, the rent payable under the lease becomes 

part of expenses under the liquidation, and is payable in full out of the 
assets as such. 

A disclaimer does not affect the rights and liabilities of third parties, 
except so far as is necessary for the purpose of releasing the company 
from liabilities. Thus it was held that a disclaimer of a contract could 
not operate to destroy a third person's interest in property which existed 
before the disclaimer. See In re Bastable, (1901) 2 K. B. 518 

Before a liquidator can disclaim any property the leave of the 

C'ourt would be necessary, and the Court may before granting such 

leave, require notices to be given to all persons who are interested in the 

])n)j)erty and impose such terms as a condition for granting the lease as 
it thinks fit. 
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As the words of sub-scction (i) indicate, the right to disclaimer must 
be exercised by the liquidator in writing and signed by him. 

In order to avoid hardship resulting from a jxissible delay on the 
|>drt of the liquidator in exercising his rights of disclaimer, sub-section 
(4) j)ro\ides that the liquidator will be debarred from exercising his 
lights of disclaimer, if any person interested in the property which may 
i)e disthiimed requires him in writing to decide whether he will or will 
not disclaim, and the licpiidator remains inactive for a period of 28 days 
10)111 the date of the receipt of the application, or such further time as the 
C ouit may allow, and does not give notice to the applicant within the 
said period, that he intends to apply to the Court for leave to disclaim. 

II such a notice is given in respect of a contract, and the liquidator 
'ioes not (‘xercise his right of disclaimer, within the period of 28 days 
Itxed by the st'ction. or such further period as the Court may allow, the 
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company will be deemed to have adopted it. The Court has also got Sec. 230 A 
the power under sub-section (5) to make an order rescinding the contract 
on such terms as to payment by or to either party of damages, for the 
non-performance of the contract or otherwise as the Court thinks fit ; 
and any damages which become payable under an order made by the 
Court may be proved by him as debts in the winding up. 

The result of the liquidator giving a notice to disclaim, is to deter- Dis- 
mine the right of the company in the property, but the property does 
not necessarily become vested in the person who would be rightfully rigiuof""' 
entitled thereto. Sub-section (6) therefore gives the Court power to vest 
the disclaimed property in the person rightfully entitled thereto, where perty"' 
there are no other complications or to any person to whom it may seem 
just that the property should be delivered by way of compensation, on 
the application of the person who claims an interest in the disclaimed 
property, or who is under any liability not discharged by the Act in Vestin 
respect of such property. The vesting takes place in consequence of orT\e"hv 
the order being made by the Court without any formal deed of transfer ‘ 
being required for the purpose. Under this sub-section the Court would 
have the right to make a vesting order not merely of the interest which 
the person making the application had in the disclaimed property before 
the winding up, but if necessary, it may make an order for the vesting 
m him by way of compensation of something which he was not previous¬ 
ly entitled to. It would enable the Court, if necessary, to vest a 

property in a trustee for the person applying for the same. See In re 
Holmes, (1908) 2 K. B. 812. 


A person suffering any loss or damages as the result of disclaimer Right of 
is deemed to be a creditor of the insolvent for the amount of such loss Person 
and damages, and he is under sub-section (7) entitled to prove for the 
amount in the winding up. claimer. 


As to the amount for which proofs can be submitted in the case Proof 
of a lease, the lessor is entitled to prove for the amount representing *^ssor 
the deficit between the rent reserved under the lease and what he can whkh^has 
obtain from another prospective tenant. Ex parte Llinvy Coal & Iron 

^ AO claimed. 

Co., 7 Ch. App. 28. 

Similarly in the case of a share, the company is entitled to prove 
for the whole balance unpaid on the shares. See In re Hallet, i Mans. 

380. 


231t (i) Any transfer, delivery of goods, payment, 
execution or other act relating to property which would, . 

Fraudulent preference. ^OnC bv Or against an in- 

__ dividual, be deemed in his insolvenc 3 '^ 

a fraudulent preference, shall, if made or done by or 
against a company, be deemed, in the event of its being 
wound up, a fraudulent preference of its creditors, and 
be in^falid accordingly. 
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(2) For the purposes of this section the presentation 
of a petition for winding up in the case of a winding up 
by or subject to the supervision of the Court, and a re¬ 
solution for winding up in the case of a voluntary wind¬ 
ing up, shall be deemed to correspond with the act of in¬ 
solvency in the case of an individual. 

(j) Any transfer or assignment by a company of 

all ns property to trustees for the benefit of all its cre¬ 
ditors shall be void. 


The provisions of this section apply to all cases of winding up. 
This section provides that so far as fraudulent preference is concerned, 
the same principles as those applicable in the case of the bankruptcy of 
an individual will apply. In other words, where a company is being 
wound up, a transaction which would amount to a fraudulent preference 
if it had been challenged in the case of bankruptcy of an individual, 
would be treated as fraudulent preference even though it relates to a 
company, which is being wound up. The result is that the principles 
underlying decisions on the question of fraudulent preference in bank- 
rujitcy will apply to cases arising in the winding up of a company. 

In order that a transaction may amount to a fraudulent pre¬ 
ference, it must be proved as in the case of an individual that the 
company by the transaction intended to give voluntarily a preference to 
the particular creditor as against other creditors. It must be 
proved firstly, that the transfer, delivery of goods or e.xecution or the 
act complained of, was made by a company which is unable to pay its 
<U hts a.-, thc\ become due from its own money, and the commencement 
ol till' winding up took place within three weeks ; secondly, that the 
company lias in fact preferred one creditor to the others ; and thirdly, 
lliat the substantial and dominant motive for the act was the desire to 
p'-clcr Ihc creditor to whom the payment was made. The mere fact that 
llicie has been a jireference is not sufficient. 

It must be .shown that the preference has been given fraudulently. 

1 lie main test is whether in fact there was an intention to prefer certain 
creditors. See 7 ix parte Topham, L. R. 8 Ch. App. 614 at 619 ; 
Sharp y. Jackson, (1899) A.C. 419 ; and In re Cohen. (1924) 2 Ch. 515. 

In the last mentioned case, it was held bj^ a majority of the judges 
^iltillg in the Court of Appeal that where the result of an act is in effect 
lo gu\o a Cl editor a preference and the reason for the act is not ex- 
I'lained, a prima jade case of fraudulent preference is established. This. 
lio\\e\ei, seems lo be opposed to some well-known decisions made previ¬ 
ously, and in particular, to the judgment of Cotton, L.J., in Ex parte 
//;//, 23 Cli. D. 695, and to the judgment of Lord Esher in New Prance 
(.arraxls I rustcc \. Hunhn^, ti897) 2 Q.B. 19 at 27, where the latter 
slated that the (pitslion to be decided in a matter of this nature, would 
I'l will the 1 in fact the jiersoii had the intention to prefer certain creditors. 
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It was argued before Lord Esher in the last case that the debtor must be Sec. 231 
taken to have intended the natural consequences of hi's act, but that argu- 
ment was not accepted and the learned Judge said: "I think that one 
must find out what he really did intend.” This dictum of Lord Esher wa.s 
approved by Lord Halsbury when the matter went up to the House 
of Lords on appeal. See Sharp v. Jackson. (1899) A. C. at pp. 421-425 
As Lord Halsbury pointed out at p. 423, “nothing could have 
been easier for legislature than to have enacted, if they thought proper 
to do so that any preference over one creditor to another or any greater 
advantage given by previous payment to one creditor, to which advant¬ 
age all the other creditors were not a party should of itself be a preference 
which should be avoided under the statute.” 

The preponderance of judicial opinion would seem to favour 
the view that in order to avoid a transaction on the ground 
of fraudulent preference, it must be proved that the dominant 
or substantial view of fhe debtor was to give preference, although 
it is not necessary to prove that it was the sole view. See Ex parte 

Hill, 23 Ch. D. 695 ; Ex parte Griffith, 23 Ch. D. 69. The question Jh^^debtor"' 
to be determined is one of fact, viz., whether the dominant motive is a 
actuating the debtor in making the transfer, was a desire to prefer the 
particular creditor, or was it something different. This would involve i’as got to 
an enquiry into the state of a man’s mind, direct evidence is almost ■ 

impossible to get at and the matter has to be decided upon inferences 
drawn from the surrounding circumstances. Syme Darby & Co. v. 

Official Assignee, 30 Bom. L. R. 290 (P.C.) ; Official Assignee v. Metha 
S' Sons, 42 Mad. 510. 

The fact that the creditor who was preferred acted in good faith 
IS of no importance and will not protect the transaction. In re Coken 

(s^^ra). Official Receiver v. Lachmi Bai, 92 I.C. 5 ; Mammaya v. Iffords ,k, 
Official Receiver, A.I.R. (1926) Mad. 338. protection. 

If however it is proved that it was not a voluntary act on the 
part of the company, but was done under pressure, or that there were a -t 
other circumstances which would disprove the theory of preference unde'r”'**’ 
the transaction cannot be challenged. See Sharp v. Jackson, (i8gg) ^uTno? 

.C. 419 at 423, and Butcher v. Stead, 7 H.L. 839 at 849. See also ^ome under 
Pabna Dhana Bhandar v. Jagneswar, 37 C.W.N. 909. These 
decisions have all gone on the basis that in order to constitute 
a fraudulent preference, it must be an act done by the party (whose 
transaction is impugned) of his free will, and any act done under 
pressure cannot be so treated, and that where there is pressure the 
fact of the pressure negatives the theory of preference. The 
pressure cannot be so treated when the pressure is from the Pressure 
creditor or from a surety who would become liable in the event of 
non-payment by the debtor. It must however be a real and bona fide bolaTde. 

Ex parte Hall, 19 Ch. D. 580. Similarly where the proper inference 
to draw from the facts was that the dominant motive actuating the 
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debtor was that in making the transfer, he was doing what he felt 
himself bound or compelled to do, the case is not of fraudulent pre¬ 
ference within the statute. Syme Darby & Co. v. Official Assignee, 
(supra). 

The directors ot a company however stand on a very peculiar 
footing. They ha\e been held to be in the position of trustees of the 
company, and in their case the defence of pressure cannot be availed 
of. Thus a security given by a company which is insolvent or about 
to become insolvent to a director, will be prima facie deemed to be 
fraudulent preference, and even pressure by the director will not avail 
to evade a challenge on the ground of fraudulent preference. See 
Gaslight Improvement Co. v. Terrell, lo Eq. i68 at 176. The proper 

“ director w-ould be to resign before the transaction. 
Where the business of a company involved payment of money, e.g., 

where the company is a Banking Company, the payment of debts in 
Uie ordinary course of business cannot be treated as a fraudulent pre¬ 
ference, even though it is then in insolvent circumstances. See 
Robson V. Dawsons Bank, 10 Rangoon 143 ; and In re Clay, 3 Mans. 
31. Similarly in cases where it was found that the transaction in 
(piestion was made with the object of benefiting persons other than 
the recipients of the money or charge e.g., where payments were 
made to the principal debtor in order to free the surety or to avoid 
bankruptcy proceedings or winding up, the transactions have been 
upheld. In re Warren, (1900) 2 Q.B. 138; Exparte Taylor In re 
,oldsmid, 18 Q.B.D. 295 ; In re Vaittin, (1900) 2 Q B 325 The 
issue of debentures in favour of third parties is not a prima facie act 
of fraudulent preference. In re Inns of Court Hotel Co., L.R. 6 Eq. 82. 
W'liere howe\’er the recipient postpones registrations until a short time 
prior to the winding up in order not to injure the credit of the com- 

I'aiiy, It may be attacked as an act of fraudulent preference. In re 
Jackson o'- Bassford Ltd., (1906) 2 Ch. 467. 

The onus of pro\ing that a transaction is hit by fraudulent prefer¬ 
ence IS on the jiarty who impugns it. See Exparte Hill, 23 Ch D 693 • 
In re Baton e‘- Co., (1897) 2 Q.B. p. lb ■ Symc Darby & Co. v. Official 
■ vsigmv, 30 Bom. L.R. 290 ; In re L. W. Nasse, 7 Rangoon 201 ; and 

has, Iyer v. Olfical Receiver, Tanjorc {1929) A.I.R. Mad. 821. Ex¬ 
parte Lancaster, 25 Ch. D. 311. 

bor the purpose of recocering such moneys, a creditor who has 
ol.tame.l the same b\- means of undue and fraudulent preference, cannot 
I u^arctf as a trustee so as to attract the provisions of sec. i8s. 
IK 111 an Allahabad case the Court seemed to indicate that the remedy 
open to a lupi.dator in the case of a tran.saction entered into by way of 
hauludent preference ,s to institute a suit in the regular way, in as much 
as there is no pnn ision under the Indian Companies Act for the winding 
np t ourt to impugn the title of a third party. Hansraj v. Official 
l.uiaulator, A.I.R. Q929) All. 353. This opinion does not seem to 
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e correct, in view of the established practice under the corresponding Sec. 231 

English sections of applying to Court on summons for the relief asked 

for. Relief can be given on an application, and an action is not 

essential. See for instance In re Washington Diamond Mininp Co 
(1893) 3 Ch. 95. ^ ■’ 

An originating summons can be taken out for the purpose provided 

there is nothing m the rules of the Court to prevent such a question 

being determined. See for instance In re Jackson & Bassford Ltd In the 
{supra) . ' ease of 

Where a director or other officer of a company is guilty of having etc^.'^^pro- 

obtained moneys which can be attacked on the principle of fraudulent 

preference, misfeasance proceedings under sec. 235 may be taken 

to recover the amount paid. See In re Washington Diamond Mining "T 
Co., (supra). ® taken. 

The proper person to challenge a transaction is the liquidator who Who can 
represents all the creditors. It is doubtful if one individual creditor can challenge. 

apply, but in any event a debtor cannot apply. See Ramsarup v 
Jagatram, 2 Lahore 102. 


232 . 
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(j) Where an 3 ^ company is being wound up 

by or subject to the supervision of 
the Court, tiny attachment, distress 
or execution put in force without 

leave of the Court against the estate 
or effects or any sale held withotd leave of the Court of 

commence¬ 
ment ot the windmg up shall be void. 

{2) Nothing in this section applies to proceedings bv 
the Government. 

Notes of changes. The words in italics in sub-section (i) have been inserted 
by section io8 of the Amending Act of 1936. 

■The existing section has been construed as not covering sales held aft-r 
the winding up. The amendment is designed to forbid such sale.”—Moles on 

Clauses ^ 


The general purpose of winding up is the realisation of the assets, 
and the distribution thereof pari passu amongst the creditors, where the 
assets are insufficient to pay them in full. In order, therefore, to 
prevent one creditor from gaining an advantage over other creditors in 
a company which is being wound up, the legislature has by the section 
prevented executions, attachments or distress being levied without the 
leave of the Court against the properties of the company, and has pro- 

vided that an attachment, distress or execution put into force without 
the leave of the Court is to be void. 

As to when an execution is put into force, see Kayastha Trading & 1 ® 

. . ^1 .^1 it was held that an execu- 

tion is put into force when the property is attached 

IT • force. 
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(2)? 


By the Amending Act of 1936, a sale of any portion of the property 
of the company held without leave of the Court, has been included 
within the list of \'oid transactions. This gets rid of the difficulties 
noticed the Allahabad High Court in Kayastha Trading & Banking 
Co. V. Satnarain, {supra), as to the applicability of this section as it 
stood before the amendment, to the case of a sale held subsequent to 
the winding up, pursuant to an attachment made prior to the winding 
up. These provisions, however, apply only to the case of companies 
which are being wound up by the Court or subject to the supervision 
of the Court. It does not apply to the case of companies which are 
being \oluntarily wound up. In the case of such a company, the 
attachment, distress or execution or a sale will not be void. The duty 
of the liquidator in order to avoid such a catastrophe would be to apply 
for a sta}' of the proceedings, in which case a stay would be directed 
almost as a matter of course. See Anglo-Baltic Mediterranean Bank v. 
Barber, (1924) 2 K.B. 410. 


Where in fact a company is being wound up by the Court or under 
the direction of the Court, the fact that the creditor had no knowledge 
of the winding up would not make any transaction of the nature speci¬ 
fied in the section \alid. Baldeo v. United Bank of India, 2 Pat 

LJ- 77. 

As a general rule, no Court \vould grant leave to start execution 
pioceedings or to hwy a distress or attachment against a company which 
is being wound up by or under the supervision of the Court, after the 
winding up has commenced. The only exceptional case in which Courts 
ha\e sometimes granted leave is where the Court is satisfied that the 
creditor a|iplying for execution has been prevented from exercising his 
rights by false pretence or by trickery on the part of the company. 
See Arjuorduct Mamtjaciiiring Co. General Incandescent Co., (1911) 
2 K.B. 143 , and Anglo-Baltic Mediterranean Bank v. Barber, {st^pra). 

Sub-section (2) siKcially exempts proceedings by the Government 
Iroin operation of this section. It is difficult to say what exactly is 
die meaning of this sub-section, as no proceedings by way of execution, 
didress or attachment can be commenced against a company which is 
b{ing wound u]) by the Court or under the supervision of the Court 
exre])l with liie leave of the Court. Bank of Behar v. Secretary of 
Stale, A.T.K. (1932) Pat. p. i. It cannot possibly mean that notwith¬ 
standing the exjuvss terms of section 171, execution or distress or 
allachnu nt can be started b>- the Crown without the leave of the Court. 
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E ffec t 
charge. 


of floating 


^\hoIc a comjiany is being wound up a float¬ 
ing charge on the undertaking or 
jiro])erty of the company created 
^\■ilhin three months of the commen- 
(cincMl ot tlie winding no shall, unless it is proved that 
the compain- immediately after the creation of the charge 



EFFECT OF FLOATING CHARGE 


6ll 


was solvent, be invalid except to the amount of any cash Sec. 233 
paid to the companj/ at the time of, or subsequently to the 
creation of, and in consideration for, the charqe, together 

hh interest on that amount at the rate of five per cent 
per annum. 


The object of this section is to prevent companies which are on the 
verge of insolvency from creating floating charges to secure past debts 
It therefore provides that any floating charge created within 3 months Sclion.°^ 
of the commencement of the winding up shall be invalid, except as to 
the amount of the cash advanced at the time of or subsequent to the 
creation of the floating charge with interest @ 5%. See In re Orleans 
Motor Co.. (1911) 2 Ch. 41 ; and In re Parke’s Garrage Ltd.. (1929) 

I Ch. 139. See also In re Mathew Ellis Ltd.. (1933) i Ch. 458. 

Parker, J., in the first of the abovementioned cases went on to add 

that this section was also intended to prevent companies “from creating 

floating charges to secure past debts or for monies which do not go to 

swell their assets and become available for creditors”. This portion of 

His Lordship’s judgment was not acceded to by the Master of the Rolls &idated 

m the last mentioned case where he held that those words were mere 

surplusages and were not necessary for the purpose of the actual decision 
in the case. 


This section would have no application to the case of a company 
which can be proved to have been solvent after the creation of the 
floating charge. Even where the company is insolvent it does not avoid 
the debentures created within 3 months of the commencement of the 
winding up as altogether invalid. The floating charge created to secure 
the debentures would only be invalid. 


This section protects a floating charge so created in respect of any 
cash sum paid to the company at the time of, or subsequently to, the 
creation of the said floating charge. The Statute however, fixes the 
rate of interest at 5% irrespective of the rate fixed in the floating 
charge. The effect therefore is that if there is a floating charge which 
is created within 3 months of the date of the commencement of the 
winding up, and the consideration is partly past debts and partly fresh 
advances, then as the result of this section the security so far as the 
past debts are concerned would be treated as invalid, while the security 
so far as the fresh advances are concerned is valid to the extent of fresh 
advances with interest at 5%. See the observations of Astbury, J., 
In re Haymann Christie & Lily Ltd., v. The Company, (1917) x Ch. 
283. The mere payment of cash has been held to be however not 
sufficient, and in the case of In re Mathew Ellis Ltd., (1933) i Ch. 458, 
Lord Hanworth, M.R., in his judgment indicated that the protection 
given to cash payments cannot be claimed unless it is proved that the 
company was given a free hand to deal with the money as it wished. 
See also the observations of Romer, L. J., in the same case. 


"Payment 
of Cash", 
cash must 
be paid 
absolutely 
and uncon¬ 
ditionally. 
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Thus where the cash went only to liquidate past debts, then ac¬ 
cording to the judgments in the case of In re Mathew Ellis Ltd., (supra), 
and In re Orleans Motor Car Co., (supra), the creation of a floating 
charge would be invalid. 

A transaction even though it takes place within 3 months from the 

date of the commencement of the winding up, would be protected if it 

can be proved that the company was after the creation of the charge 

solvent. The test of solvency is to be judged from the fact whether 

the company is able to pay its debts as and when they become due. 

The word "solvent” used in this section is something different from 

commercial solvency which is to be determined upon a balance sheet, 

and which may be disproved by showing that the liabilities exceed the 
assets. 


The words "at the time of” have been construed in an English 
case reported in In re Columbian Fireproojing Co., (1910) i Ch. 758, 
by Neville, J., where he held that it was not necessary that the payment 
should be made simultaneously. The words must be taken along with 
the words following, and any payment made at the time of the creation 
of the security or subsequently to the creation of the security, but as 
cf)nsideration for the security, would be protected. Similarly payments 
made in anticipation of the creating of the floating charge would also 
be protected by the section. In re Columbian Fireproofing Co. (supra) ; 
In re F. & E. Stanton Ltd., (1929) i Ch. 180. Where however the 
lender intentionally delays the issue of the debentures, the payment will 
not b(‘ treated as a payment in cash at the time of the creation of the 
floating charge. (Ibid at p. 193). 


being 


234. (/) The liquidator may. with the sanction 

of the Court when the company is 

wound up by the Court or 
subject to the supervision of the 
Court, and with the sanction of an 
extraordinary resolution of the company in the case of a 

voluntary winding up, do the following things or any of 
tliem: 


General scheme of 
liquidation may be sanc¬ 
tioned. 


(0 pay any classes of creditors in full; 

{li) make any compromise or arrangement with 

creditors or persons claiming to be credi¬ 
tors or having or alleging themselves to 
have an\- claim, present or future, 
whereby the company may be rendered 
liable; 

fh?) compromise all calls and liabilities to calls, 

debts and liabilities capable of resulting 
in debts, and all claims, present or 
future, certain or contingent subsisting 
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or supposed to subsist between the com- ^34 
pany and a contributory or alleged 
contributory or other debtor or person ■ 
apprehending liability to the company, 
and all questions in any wa 3 ^ relating to 
or affecting the assets or the winding up 
of the companj^ on such terms as may 
be agreed, and take any security for the 
discharge of any such call debt, liability 
or claim, and give a complete discharge 
in respect thereof. 

( 2 ) The exercise by the liquidator of the powers 

of this section shall be subject to the control of the Court, 

and any creditor or contributory may apply to the Court 

with respect to an 3 / exercise or proposed exercise of any 
of these powers. 


This section deals with some of the general powers which a liquidator 
may exercise in the course of the winding up, with the sanction of the 
Court, where the company is being wound up by or under the super¬ 
vision of the Court, or where the company is being wound up voluntarily, 
with the sanction of an extraordinary resolution of the company. 

Roughly speaking the powers which are dealt with by this section are:_ 

{i) Powers to pay any class of its creditors in full. 


(n) Powers to make compromises or arrangements with its 
creditors. 

(in) Powers to compromise with its debtors whether such debts 
arise as the result of calls or otherwise. 

This section is intended both to protect the interest of the company 
against the liquidator, and also to protect the liquidator as regards acts 
done by him in the winding up. Ordinarily the creditors of a company 
may be divided into two classes namely, secured creditors and un¬ 
secured creditors. Secured creditors generally stand outside the winding 
up and their cases are not generally required to be dealt with by the 
liquidator. It is generally the claims of the unsecured creditors which 
the liquidator has got to deal with. Of the unsecured creditors again 
some are entitled to be paid preferentially in terms of section 230, but 
as to the others they are generally entitled to be paid pari passu, and 
the liquidator would be guilty of a dereliction of duty if he observes 
any distinction as between them. 

This section however gives the liquidator powers with the sanction 
of the requisite authority, viz., the Court, or the members, as the 
case may be, to pay in full any particular class of creditors. In other 
words, while section 230 deals with the persons who are entitled to 
priority under the statute and as of right, section 234 gives the Court 
discretion to direct payment in full of any class of creditors as and by 


Section 
gives to 
court dis¬ 
cretion to 
direct 
payment 
in full 
of any 
class of 
creditors. 
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way of preference other than those referred to in section 230. Peoples 
Bank of Northern India v. Lucknow Sugar Works, A.I.R. 

Oudh 338. 


It gives jurisdiction to the liquidator with the sanction of the 
requisite authorit}' to enter into any compromise or arrangement with 
its creditors or debtors. As was observed by James, L.J., in In re 
Albert Life Assurance Co., L.R. 6 Ch. A. at p. 386, it provides that, 
subject to the necessary sanction being obtained, the liquidator is to 
have the same powers of compromising both with its creditors and its 
debtors as an individual would have. As was indicated by Selwyn, 
L.J., in the Bank of Hindusthan v. The Eastern Financial Association, 
L.R. 2 P.C. 489 at p. 501, the reasons for the Legislature giving these 
powers of compromise to the liquidators is really to minimise the costs 
of the liquidation. The powers given under this section would enable 
the licpiidator to enter into compromise with persons alleged to be 
contributories, even before the list of contributories is settled. 

This section is really an enabling section and confers upon the 
liquidator powers mentioned above, but it does not enable the Court to 
compel the liquidator to consent or agree to any compromise with a 
creditor or contributory. See Hankey's case, 26 L.T. 358 ; In re 
Pearson's case, L.R. 7 Ch. App. 309. 

lender sub-clause (Hi) the liquidator can enter into a compromise 
or make arrangements with creditors, but as distinguished from a 
compromise under section 153 an arrangement or a compromise made 
under this section can only be enforced on those creditors who agree 
to it. and cannot be enforced upon unwilling creditors. See Albert Life 
Assurance Co. Ltd., (supra). The powers given under this section are 


\« r\- wide and in exercising the power the Courts ought to act with 

gieat caution. Bank of Hindusthan v. The Eastern Financial i 4 ssocia- 
tion, [st{pra) at p. 503. 

It has been held that a compromise effected by a liquidator without 
obtaining tlie retpiisite sanction is not a nullity. Thus in the case of 
In re English and Scottish Marine Insurance Co., 23 L.T. 685, (which 
was a case relating to a company which was being wound up under the 
siijH'rvisifin of the Court), it was contended that the obtaining of a 
sanetinn from tiie Court was a condition precedent to the validity of 
tlu- (omprornise entered into by the liquidator. Dealing with this 
argument. James, L. J., said follows: — 

llien it is said that McClure is not bound because the liquida- 
l-.is had not olUained the consent of the Court. Of course the liquida¬ 
tors. epia lieiuidators, might probably, for their own protection, require 
the s,i'Ktion of the Couit, but they took the positive burden upon 
li.emMR-es : the>- look the risk upon themselves of making that agree- 
inent. anel the further risk e)f obtaining the sanction, but as between 

themseh-es anel the Court, it appears to me, therefore, that that is 
peiicrtly conclusive.*' 
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Similarly in the case of Cycle Makers Co-operative Supply Co. v. Sec. 234 

Sims, (1903) I K.B. 477 » it was held that in the case of a company 

which was being voluntarily wound up, a compromise entered into 

by a liquidator without the sanction of an extraordinary resolution of 

the company is not a nullity, and that until it is set aside it is binding 
on the company. 

Having regard to the language used in the section it is rather 
difficult to follow the reasonings of these two cases, and the last mentioned 
case was not followed by the Punjab High Court in the case of Union 
Bank V. Gobind Sing, A.I.R, (1924) (Lahore) 148, where it was held 
in effect that in the case of a company which is being wound up 

voluntarily, the sanction of the company was a condition precedent to 
the validity of a compromise by the liquidator. 


235. ( 7 ) Where, in the course of winding up a com¬ 

pany, it appears that any person who has taken part in the 

Power of Court to formation or promotion of the com- 

dd^^uelTd^fe^to^r^r. any .past or present director, 

manager or liquidator, or any officer 
ot the company has misapplied or retained or become 
liable or accountable for any money or property of the 
company, or been guilty of any misfeasance or breach of 
trust in relation to the company, the Court may, on the 
application of the liquidator, or of any creditor or contri¬ 
butory made within three years from the date of the first 
appointment of a liquidator in the winding up or of the 
misapplication, retainer, misfeasance or breach of trust, 
as the case may he, whichever is longer, examine into the 
conduct of the promoter, director, manager, liquidator or 
officer, and compel him to repa}^ or restore the money or 
property or any part thereof respectively with interest at 
such rate as the Court thinks just, or to contribute such 
sum to the assets of the company by way of compensa¬ 
tion in respect of the misapplication, retainer, misfeasance 
or breach of trust as the Court thinks just. 

(2) This section shall apply notwithstanding that the 

offence is one for which the offender may be criminally 
responsible. 


Notes of changes. The words in italics have been inserted in sub-section 

(i), and the following sub-section (3) has been omitted by section 109 of the 
Amending Act of 1936: — 

[(3) The Indian Limitation Act, 1908, shall apply to an application under 
this section as if such application were a suit.] 
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"Sul^-section (j) of the existing section liy applying to an application under 
the section the limitation imposed on a suit allows delinquent directors in many 
cases to evade their civil liabilities. The amendment allows three years for the 
making of an application dating from the first appointment of a liquidator."— 
Notes on Clauses. 


The object of this section is, as was pointed out by Lindley, L. J., 
in In re Kingston Cotton Mills, No. {2) (1896) 2 Ch. 279 at p. 283, to 
facilitate the recovery by the liquidator of the assets of the company 
improperly dealt with by its promoters, directors or other officers. It 
really provides a summary procedure for the recovery of money, or pro¬ 
perty misapplied, or retained by a director or other officer of the com¬ 
pany, or money or property which such officer or director has become 
liable for by misfeasance or breach of trust in relation to the company. 
See also Sriram v. Nur Mahamad, 5 Lahore 461 at p. 462. The object 
of the section is not to punish a man who is guilty of misfeasance, but to 
compensate the company in respect of the loss occasioned by the misfeas¬ 
ance. Per Bramwell, L. J.. in Coventry & Dixon s case, 14 Ch. D. 
660 at p. 673. 

This section affords a relief by way of summary procedure ; and 
although it is difficult to say under what circumstances this summary 


procedure may be adopted, yet it may be safely stated that it applies 
to cases of, (i?) a breach of trust, or (6) misfeasance by a promoter, 
director or officer of the company. Misfeasance is said to be a breach 
of duty to the company, the direct consequence of which has been a 
misapplication of its assets and for which one could be made respon¬ 
sible by an action, at law or in equity. See In re Kingston Cotton 
Mills Co., (siil^ra) ; and Bentick v. Fenn, 12 A. C. 652. In other 
words as Warrington. L. J., observed in the case of In re City Equit¬ 
able Fire Insurance Co., {1925) i Ch. 407 at p. 525. so far as this 
section is concerned nothing would be treated as a misfeasance under 
it. which would not be an act or default, which having regard to the 
relationsiiip between the party charged and the company, would be 
misfeasance or a breach of trust causing a loss to the assets of the 


company ; and if therefore there is some act or omission which does not 
gi\(- lise to any liability to the company, then it would not come 
within tiu' mischief of the section. It has been put by James, L. J., 
:n In jc Coventry Dixon’s case, {supra), in the following words: — 
1 he woul misfeasance in this section means misfeasance in the 
nature of a breach of trust, that is to say, it refers to something which 
the othcer of such comj)any has done wrongly by misapplying or retain¬ 
ing in his own hands any moneys of the company or by which the com- 
pan\ s i^roptrtv has bt‘en wasted or the company's credit improperly 

pledged.” 
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The words used in this section are any misfeasance or breach of Sec. 235 
trust in relation to a company. It therefore follows that misfeasance 
must necessarily be something other than breach of trust. Per Kay 
L. J. hi re Kingston Cotton Mills Co., isupra). In some cases it has 
been held that it does not mean more than something different from 
non-feasance. See In re Wedgwood Coal <5- Iron Co., 37 L. T. 612 ; 
and Coventry & Dixon s case, 14 Ch. D. 660. Where a man intended 
to be charged under this section, does nothing wrong in itself except 
that he acts possibly without proper authority to do so or without proper 
qualification, it is doubtful whether he has done anything wrong for 
which he can be proceeded with by this summary remedy. 

Bearing in mind the above observations it can be said that mis¬ 
feasance would include the following heads.'_ 

. 1 . ^ .j * 1 * ^ * gains by promoters Cases whic h 

who stand m fiduciary position to the company. Gluckstein v. Barnes, 

(1900) A. C. 240 ; Leeds & Hanley Theatres, (T902) 2 Ch. 809 ; Jubilee imlmt to 
LoAon Mills V. Lewis, (1924) A. C. 958. misfeasance. 

(2) Payment of dividends out of capital. This has been held to 
be a breach of trust on the part of the directors, and accordingly has 
been held to be a matter cognisable within this section. Oxford etc.. 

Society, 35 Ch. D, 502 ; Leeds Estate Co. v. Shepherd, 36 Ch. D, 

7S7. And this too even though the payment was sanctioned by the 
shareholders. See In re National Funds Assurajice Co., 10 Ch. D. 118. 

The only exception would be if the payment was made by the directors 
reasonably believing-that it was made out of the profits. Ranee's 
Case, 6 Ch. A. 118 ; Dovey v. Cory, (1901) A. C. 477. 

(3) Taking bribes and commissions from vendors, promoters, or 
others. Thus a secretary who had acted for the company and obtained 
fully paid up shares forming part of the consideration for the sale as 
his commission, In re McKay's case, 2 Ch. D. i, Phosphate Sewage 
Co. v. Hartmont, 5 Ch. D. 394, De Ruvigne's case, 5 Ch. D. 306, 

and a managing director taking secret commission, Boston Deep Sea 
<S‘ Co. v. Ansell, 39 Ch. D. 339. 

(4) Paying away funds of the company without proper enquiry 
and for ultra vires purposes, as for instance, bribing bankers to open 
an account. Imperial Land Co. of Marseilles, 7 Ch. A. 587, and buy¬ 
ing the companie's shares, Evans v. Coventry, (1857) 8 D. etc 
M. & G, 835. 

(5) Directors taking undue remuneration. Merchants' Fire Office 

V. Armstrong, (1901) 17 T. L. R. 709 ; In re Whitehall Court, 56 L T 
280. 

(6) By showing undue favour to themselves by not making calls 
on their shares. Alexander v. Automatic Telephone Co., (1900) 2 Ch 

(7) Payment of ultra vires commission. In re Faure Electric etc 
Co. 40 Ch. D. 141. 
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(8) Lending money of the company for an ultra vires purpose. 
Hardy x. Metropolitan Land Co., 7 Ch. A. 427. 

(9) Negligence in failing to make a disclosure which it is their duty 
to disclose. Leeds & Henley Theatre of Varieties, (1902) 2 Ch. 809. It 
is difficult to define negligence with any degree of particularity, but it 
may be said that it means the-absence of such care as may be reason- 
ably expected. Whether an act is negligent or not has got to 
be determined ha\'ing regard to all the circumstances of the case. 
Where howe\er the act depends upon the exercise of the discretion of 
the directors, the failure to exercise their discretion in a certain way 
cannot be treated as negligence. There are cases in which it has 
been said that mere negligence is not sufficient, and that in order to 
be actionable under this section it should be gross negligence on the 
part of the directors. See Per Romer, L. J., Lagunas Nitrate Co. v. 
Lagunas Syndicate, (1899) 2 Ch. 392 ; and Giblin v. McMullen, L. R. 
2 P. C. 317 at 336. This view however has not been assented to in 
many cases. See for instance the observations of Baron Rolfe in Wil- 
son Brett, ii M. <Se W. 113 at 116, and Willes, J., in Grill v. General 
etc. Co., L. R. i C. P. 600 at 612. 


This section however does not apply to all cases in which actions 
will lie by the company for the recox'ery of damages against the person 
named. In other words the summar}’ remedy would be applicable in 
cases in which there could l)e remed)' without that section in Courts of 
Law. Per Bramwell, L. J., in Coi'entry & Dixon’s case [supra). Thus 
in a Lahore case it was held that this section was not intended to be 
applied for enforcing sums due under contracts between the company 
and other persons, whether such persons happen to be the directors of 
the ('ompany. 


I'liis section deals only with jirocedure and does not give any new 
rights. It |)ro\ides a summary mode of enforcing existing rights. Per 
Pollock, .M. R., In rc City Equitable Fire Insurance Co.. (1925) Ch. 
407. Sre also Cwi'endish Bcntick v. Fcnn, 12 A. C. 652 at 669. 

In the case of In re Union Bank of Allahabad Ltd., 47 All, 669, 
Walsh, J., in his obsi'iAations at p. bSb, was inclined to hold the view, 
that a new right was created by this section in favour of the liquidator 
g;\ing him authority- to a|)ply to enforce claims against directors, etc. 

I lie learned Judge seems howe\ er to ha\ e lost sight of the fact, that 
tile right is an existing right, and all that this section does is to create 
.1 >mTunaiy jirocedure lor enforcing the right. It can be said that a 
new j>ro(('dure is cn'ated. but it can hardly be said that a new right is 
created. I he contrary \ icw is taken by almost all the other High 
Coiiits. See for instance Kionarpuram & etc. v, Pestonjee Jamasjee 
Padshah etc. C- Co.. 5 Honi. L. R. (>33 ; Bhim Sing v. Official Liqui¬ 
dator. S Lahore i()7. See alsc^ Bank of Multan v. Hukum Chand, 
A. 1 . R. (n)2d Laheu't' p. 3S. 
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It has also been very clearly put by James. L. J., in In re Coven- Sec. 235 
try & Dixons case, 14 Ch. D. 660 at 670. where he said, ‘‘I am of 
opinion that the section does not create any new liability or any new 
right but only pro\-ides a summary mode of enforcing right which must 
otherwise have been enforced by the ordinary procedure of the Courts." 

In order to enable the Court to apply this section, the liquidator must 
show something which would have been the ground of an action by 
the Court if the company had not been wound up. 

This section gives a wide discretion to the Court in the matter of Relief 
exercising the jurisdiction conferred by it. See In re Sunlight In- undeV*this 
candescent Gas Lamp Co. Ltd., 16 T. L. R. 535. In one of the earlier section is 
cases, viz.. In re Royal Hotel Company of Great Yarmouth, 4 Eq. 244, 
the Master of the Rolls in delivering judgement seemed to indicate, that 
the power under this section could only be exercised in a case where there 
were no disputed questions to try, and where there was no point of law 
to be decided. This view of the law was, however, expressly dissented 
from by Selwyn, L. J., in Stringer’s case, 4 Ch. A. at p. 486. Both 
Lord Lindley and Lord Wrenbury are of the opinion that the provisions 
of this section are very useful, and should be used whenever the circum¬ 
stances allow it to be used, without causing any injustice to others. 

(Lindley 6th Edition pp, 940/41). 

In the case of In re A. E. Alexander & Co. Ltd., 41 C. L. J. 443, When will 
Chose, J., observed that an order under section 23s should be made 
only on a clear case being made out ; but as has been pointed out, no such power, 
such limitation is warranted by the words of the section. The words 
used in the section give the Court an unusually large discretion in the 
matter of exercise of its powers, and it is the duty of the Court to apply 
the terms of this section to all cases where it is necessary, without work¬ 
ing any injustice upon any party, to obviate the necessity of bringing an 
action. See Buckle}^, nth Edition 571. 

Where an application is made on the ground of a breach of duty 
it is necessary for the Court to consider: — 


(1) what was the duty of the persons charged with the breach? 

(2) how did they perform it? and 

(3) in what respects, if any, did they fail to perform it? 

Before the Amending Act of 1936 a clause in the Articles of Associa¬ 
tion properly drafted could afford ample protection to the directors 
against applications under this section. Thus, where the articles pro- protec- 
vided that a director should not be liable for loss or damages which should now be^ 
happen in the execution of the duties of his office unless the same 
happens through his own dishonesty, it was held in the case of Brazilian artiSes. 
Rubber Plantations, (1911) i Ch. 425, that in the absence of fraud, the 
director was not liable. Since the Amending Act of 1936, however, 

such articles have become invalid and will afford no protection. (Vide 
sec. 86C). 
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The persons who are liable to be proceeded with under this section 
are directors, managers, secretaries and other persons past or present, 
whether de jure or de facto. Coventry & Dixon s case, 14 Ch. D. 670. 
Rut in the case of de facto directors, it must be proved that they did 
something which resulted in loss to the company, and for which if they 
had been duly appointed directors of the company, the company would 
have been entitled to a remedy as against them. It does not, however, 
include a company’s solicitor except in cases where he works for a fixed 
salary. See Liberator Society, 71 L. T. 406. An auditor would be 
included within the category of officers of the company. See London & 
General Bank, (1895) 2 Ch. 166 ; Kingston Cotton Mills Co., (1896) i 
Ch. 6. See also In re Union Bank, 47 All. 669. 

A liquidator would also be included within the category of the 
officers. In re Windsor Steam Coal Co., (1929) i Ch. 151. But the 
bankers of the company are not liable to be treated as its officers. See 
Imperial Land Co. of Marseilles, 7 Ch, A. 587. 

A trustee for the company who is entrusted with the investment of 
the funds of the company is an officer within the meaning of this section. 
British Gtiardiari Life Assurance Co., (1880) W. N. 63. 

The summary procedure provided under this section, cannot be 
resorted to against the executor of any promoter, director or officer. 
Billimoria v. De Souza, A. I. R. (1926) Lahore 624, But this would 
not bar the institution of a regular suit. No set-off can be claimed 
against a sum claimed by proceedings in this section. See the 
obseiAations in In re Anglo-French Co-operative Society, 21 Ch. D. 492 
at and 507. 

The application can be made either by the official liquidator or by 
any (ontributory or creditor. 

'] he applicant must show— 

(t) a breach of tru.st, or 

(2) rnisfi-asance in the nature of a breach of trust, 

(3) that a loss has arisen to the company therefrom, and 

(4) lliat he has a direct pecuniary interest in the success of the 
:ipplitation. See Cax'cndish Bentick v. Fenn, 12 A. C. 652. On this 
principle a fully paid up shareholder was held to have no locus standi 

to api))y. 


j he onus of proof is on the applicant who wants to bring a case 
witliin lliis section, and it is for him to establish that by evidence. See 

V 

Caxu'udish Bentick v. Fenn, (Ibid) at p. 661. 

The nature of the adjudication made under this section was thus 
desdibed by liiirkitt. J., in a reference under the Stamp Act. In re 
Himalaya Bank Ltd., 17 All 238. where he said as follows: — 

It is at least doubtful whollier the result of proceedings under 
>ec. 214 can be considered to be an ‘order’. The proceedings leading 
u])to such an order, if it be an order, are not in strict and technical sense 
judicial proceedings at all. No procedure is imposed at any stage, no 
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person need be formally cited, no plaint need be filed, no party has a Sec, 235 
right to prove his case in such way as he chooses. The whole power is in 
the Court, which may examine into the conduct of the person complained 
of, and after such examination may 'compel' repayment or contribution 
by wa}^ of compensation. The word ‘compel’ seems to contemplate an 
order entirely distinct from an order adjudicating upon the rights of 
parties. It presupposes not a formal adjudication, but simply a con¬ 
viction in the mind of the Court that such order as it is going to make is 
just. It is, in other words, an executive order." The obser\^ations of 
the learned Judge, however, seem to have gone further than what is 
warranted by the words of the section. 

The procedure in the High Court is to make an application by Procedure, 
summons which must state the nature of the declaration or order for 
which the application is made, and the grounds of the application, hi re 
New Mashonaland Co., (1892) 3 Ch. 577, (where the form of the sum¬ 
mons was settled by Vaughan Williams, J.). 

Where the applicant is the liquidator it is usual for him to make a 
report placing all relevant informations on which he wants to proceed, 
verified by an affidavit. Other applicants must file affidavits. The 
Court has the power upon such an application to adjourn the summons 
into Court and to take evidence. See for instance Anglo-Austrian Print¬ 
ing & Publishing Union, (1894) 2 Ch. 622. 

It is not usual in such applications, to direct the making of a formal Discovery, 
affidavit of documents for purposes of discovery, but orders may be 
made on liquidators to produce documents which it may be necessary for 
persons charged with misfeasance to see. 

A claim under the misfeasance section is a chose in action and may Claim is a 
even be sold and assigned as an asset. See Park Gate etc. Co., (1881) in 
17 Ch. D. 234 ; In re Wood v. Woodhouse & Rawson United Co., 

(1896) W, N. 4, where an order was made for the sale of the rights to 
take proceedings. 

As regards the costs, see In re Haddock, Butt v. Wright, (1899) Costs. 

2 Ch. 588. 

By the Amending Act of 1936, sub-section (3) of the original sec¬ 
tion has been omitted. That sub-section ran as follows:_ 

"The Indian Limitation Act, 1908, shall apply to an application Limitation 
under this section as if such application were a suit." for proceed- 

The result was that many miscreants avoided liability on the ground 
of limitation. The Amending Act has fixed a new period of limitation, 
under which the application can be made viz., within three years from 
the date of the first appointment of the liquidator or of the misapplica¬ 
tion, retainer, misfeasance or breach of trust as the case may be, which¬ 
ever is longer. This amendment has rendered obsolete the cases under 
the old Act on the question of limitation ; as for instances. In re Union 
Bank, 47 All. 669 ; V. N. Iyengar v. Official Assignee, of Madras, 54 
Mad, 153, Gohindanarayan v. Ranganath, 54 Bom. 226. 





622 


THE COMPANIES ACT, I913 


Sec. 235 

Power of 
t he rourt 


1 he Court is competent in an application under this section, to 
compel the person charged with misfeasance, to repay or restore the 
money or property or any part thereof, and to award such interest as 
appears to it to fit and proper. The Court has also got powers to 
direct a person charged to contribute such sum to the assets of the 
company by way of compensation as the Court may think fit. 

For forms of petition and order, see Vol. II. 

236. If any director, manager, officer or contribu¬ 
tory of any company being wound up destroys, mutilates. 
Penalty for faisifica- altci's OT falsifies Of fraudulcntlv 

tion of books. i_ i • 

secretes any books, papers or securi¬ 
ties, or makes, or is privy to the making of any false or 
fiaudulent entry in an}/ register book of account or 
document belonging to the company with intent to defraud 
01 deceive an}^ person, he shall be liable to imprisonment 

for a term which may extend to seven years, and shall also 
be liable to fine. 


This section provides the penally for mutilation, alterations, or 
fal^ification oi fraudulent secretions of any books, papers or securities, 
or the making of any false or fraudulent entr}' in any register, books 
or documents by any director, manager, officer or contributor}^ of a 

1 . succeed in a prosecution to be instituted under 

this section, it is necessary to show that the intention of the person was 
to defraud or decei\e any person, not necessarily the company. 

2 ,y. (/) If it appears to the Court in the course of 

a lanain^ up by, or subject to the supervision of the Court 

i'.o,.ciition of cii-iin- ttiut utiy past Or present director, 

qu.nt directors. manager or other officer, or any 

member, of the company has been guilty of any offence in 

relation to the company for lohich he is criminally liable. 

the Court may. either on the application of any person 

interesicd in the lotnding up or of its own motion, direct the 

I'^’da or eilher himself to Prosecute the offender or to 
jcy the ffiallcr lo the yc^istyQy. 

to the liquidator in the course of a 
’!r present director, 

ha<; been !, 7 / member of the company 

y 11^ to the company 

^ e-eyv,,- shall famish to him such 
or documents m the possession or under the 
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control of the liquidator relating to the matter in question, Sec. 237 
as he may require. - 

{3) Where any report is made under subsection (2) 
to the registrar, he may, if he thinks fit, refer the matter to 
the Local Government for further inquiry, and the Local 
Government shall thereupon investigate the matter and 
may, if they think it expedient, apply to the Court for an 
order conferring on any person designated bv the Local 
Government for the purpose ivith respect to the company 
concerned all such powers of investigating the affairs of 
the company as are provided by this Act in the case of a 
winding up by the Court. 

{4) If on any report to the registrar under subsection 
(2) it appears to him that the case is not one in which pro¬ 
ceedings ought to be taken by him, he shall inform the 
liquidator accordingly, and thereupon, subject to the pre¬ 
vious sanction of the Court, the liquidator may himself 
take proceedings against the offender. 

(5) -^/ it appears to the Court in the course of a 
voluntary winding up that any past or present director, 
manager or other officer, or any member, of the company 
has been guilty as aforesaid, and that no report with 
respect to the matter has been made by the liquidator to 
the registrar, the Court may, on the application of any 
person interested in the winding up or of its own motion, 
direct the liquidator to make such a report, and on a report 
being made accordingly, the provisions of this section shall 
have effect as though the report has been made in pursu¬ 
ance of the provisions of sub-section (2). 

(6) If, where any matter is reported or referred to the 
registrar under this section, he considers that the case is 
one in 'which a prosecution ought to be instituted, he shall 
place the papers before the Advocate-General or the Public 
Prosecutor and if advised to do so institute proceedings, 
and it shall be the duty of the liquidator and of every' 
officer and agent of the company past and present {other 
than the defendant in the proceedings) to give him all 
assistance in connection ivith the prosecution which he is 
reasonably able to give: 

Provided that no prosecution shall be undertaken 
ivithout first giving the accused person an opportunity of 
making a statement in writing to the registrar and of being 
heard thereon. 

For the purposes of this sub-section, the expression 
‘agent’ in relation to a company shall be deemed to include 
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atiy banker or legal adviser of the company and any 
person employed by the company as auditor, whether that 
person is or is not an officer of the company. 

(7) If any person fails or neglects to give assistance in 
manrier required by sub-section ( 6 ), the Court may, on the 
application of the registrar, direct that person to comply 
with the requirements of the said sub-section, and where 
any such application is made loith respect to a liquidator, 
the Court may, unless it appears that the failure or neglect 
to comply was due to the liquidator not having in his hands 
sufficient assets of the company to enable him, so to do, 

direct that the costs of the application shall be borne by the 
liquidator personally. 

Notes of changes. This section has been substituted for the following section, 
by section iio of the Amending Act of 1936: — 

[^M- (0 If it appears to the Court in the course of a winding up by or 
subject to the supercision of the Court that any past or present director, 

manager, officer or member of the company has been 
F^rosecution of tlelin- K^ilty of any otTence in relation to the company for 

(|uent (lirectors, etc. which he is criminally responsible, the Court may, 

on the applic.'ition of any person interested in the 
winding up, or of its own motion, direct the olTicial liquidator or the liquidator 
(as the case may be) to prosecute for the olTcnce. and may order the costs and 
expenses to be pai<l out of the assets of the company. 

(.?) If it appiars to tlie liquidator in the course of a voluntary winding up 
that any past or present director, manager, omccr or member of the company 
has been guilty of any ofTence in relation to the company for which he is 
criminally responsible, the liquidator, with the previous sanction of the Court, 
ini\ prosecutt' the offender and all expenses properly incurred by him in tl^e 
prosemtion shall l)e payable out of the assets of the company in priority to all 

otlier liabilities. \ 

I his amendment substitut<*s the more adequate provisions of section 277 
O) the h'.nglisl) Act for existing section 2^7 ."—Notes on Hanses. 

"\\v ha\c pro\ ided that before a prosecution is launched against a suspected 
iMf.M.ii be sli.dl be given an opportunity for explanations ."—Report of the 
Sf lrri (.iiiunnthe. This refers to the proviso in sub-section (6). 

I'll is section has been completely redrafted by the Amending Act 

<>1 U)](k and has been brought on a line substantially with the corres- 
poiuling English sec. 277, 

hot th( tiist time pro\’isions have been made under this section 
for proscctdifui being conducted as Crown prosecutions. It will be 
po-sibk heiK.dnrth to bring miscreants to book even in cases where 
piv\it)U^l\ owing to tlu‘ |iaucity of funds prosecutions had to be 

abandoned. 

In (ud(i to |>io\ide again.st abuses and the indiscriminate com- 
int iuriin nt nl i)ros( ( ulKiiis, Ibis section has provided for a rather ela- 
Ix'ialc’ pmeedure (o he followed, and according to this section it is 
not l)eloie the t'onrl, the registrar, and the Advocate-General or the 
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Public Prosecutor are satisfied that a pritna facie case has been made Sec. 237 
out against the person who is intended to be prosecuted, and that there 
are sufficient materials to make out a prima facie case of guilt in connec¬ 
tion with matters relating to the company specified in this section, for 
which the accused will be criminally liable, that a prosecution can be 
initiated. See in this connection. In re Northern Counties Bank Ltd., 

31 W. R. 546. See also In re Charles Denham 6- Co. Ltd., 51 L. T. 

570. These are decisions under the old allied section of the English 
Act. 

* 

Under the old section the only thing the Court in similar circum¬ 
stances could do was to direct the liquidators to prosecute the offenders, 
and the Court could act either on the application of a person interested 
in the winding up or suo moiu. The principles upon which the Courts 
used to exercise these powers were enunciated by Buckley, J., in the 
case of In re London & Globe Finance Corporation, (1903) i Ch. 728 

733 > where he observed as follows:_ 

‘T have next to consider upon what principles I ought to exercise 
the power given me by sec. 167 of the Companies Act, 1862, to direct 
the official receiver to institute and conduct a prosecution at the expense 
of the assets. It is obvious that no one legitimately can or ought to 
inshtute a criminal prosecution with a view to his personal profit. 

Neither should a prosecution be instituted from motives of vengeance 
against the offender. The motive of every prosecution ought to be to 
inflict punishment upon the criminal for the proper enforcement of the Colfrts^in 
law and for the advantage of the State, and with a view to deter others 
from doing the like. From the prosecution no doubt there may arise 
benefit to the prosecutor in the sense that, if he be a person interested 
in commerce, it may be to his advantage to enforce commercial moral¬ 
ity. But except in this sense the personal advantage of the prosecutor 
is not to be regarded. The principle upon which I am to apply sec. 167, 
therefore, cannot be that I ought to regard the pecuniary benefit or 

advantage of the class at whose expense the prosecution would be con¬ 
ducted,” 

The learned Judge further on in the said case observed as follows:_ 

'‘So far I have addressed myself negatively to the considerations 
which, in my judgment, cannot govern the matter. Next, affirmatively, 
what are the considerations which ought to govern it? The principle 
lies, I think, in the answer to the following question. If the persons 
at whose expense the prosecution would be instituted were not a class, 
but were a single person, and that person were an honest and upright 
man desirous as a good citizen of doing his duty by the State, are the 
circumstances such as that in discharge of that duty he would feel that 
he ought at his own expense and to his own loss to institute a prosecu¬ 
tion? Not in every case in which a criminal offence has been commit¬ 
ted would such an one think it his duty to proescute. The question to 
be answered is, would he in this case think his duty to the State required 

79 
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him to prosecute? If that question be answered in the affirmative, 
then, upon principle, I think that the Court ought to direct a prosecu¬ 
tion. Further, I think that the Court can, and in a proper case ought 
to, direct a prosecution without the assent, and even notwithstanding 
the dissent, of the class or any ot the class at whose expense the 
prosecution would be instituted.” 

The Courts in exercising their functions under the new section 
ought to act on similar principles and be guided by the observations 
made by Mr. Justice Buckley in the above case. 

The new section may be di\’ided into two portions, one portion 
relates to the procedure to be adopted in cases where the winding up 
of the company is carried on under the directions of the Court or sub¬ 
ject to the supervision of the Court, while the other portion relates to 
the |)rocedure to be taken in the case of companies which are being 
\oluntarily wound up. Cases falling within the first heading are dealt 
with in sub-sections (i) and (6), while those falling under the second 
he<iding are dealt with in sub-sections (2) to (5). 

Sub-section (i) authorises the Ccurt, either on the applcatoin of 
any person interested in the winding up or even suo moto, to direct a 
liquidator in a case where it appears to the Court in the course of the 
winding up, that any past or present director, manager or other officer, 
or any member of the company has been guilty of any offence in 
relation to the company in which he is criminally liable, to prosecute the 
offender or to refer the matter to the registrar. 

W here the li(]uidator is directed to initiate a prosecution he is to 

carry out the directions of the Court and to launch the prosecution, as 
directed. 

W liere, howe\er, the matter is directed to be referred to the regis- 
ti.n . lie has to go into the matter and under sub-section (6) if he consi- 
dri^ tlmt ilu' (:isi* :s eru' in wlTcli a prosecution ought to bo instituted, 

plate the ji.qxM's before the Advocate-General or the Public 
Iho.'.et iitor. aiul if so atK ised, to institute proceedings. 

Sub-sect ion (2) im|)oses upon the liquidator in a voluntary winding 
up. undei similar (iit umstances, the duty of making a report to the regis- 
tiar and to Ininisli him with such information and to give him such 
at t e>v ta tai lilies of inspecting and taking copies of the documents in 
his a> the registrar may require. In such a case the regis- 

adojq any one of the following courses, viz.: 

{(f) //t’ refer the matter to the Local Government for further 

i . I he lax al (io\'ernment shall thereupon make a further investi- 

galit)!! into tin matt. r. and if they think necessary apply to the Court 

p^Ij)o^e^ of siuli inxi'stigation, for an order conferring on a 

P-iv^on de.ignated l.y them, all the powers of investigation into 

b';' dlaiis of tile eompaiiy. as are ju-ovided by the Act in the case of a 
winding up by the C'ourt. 

It i> aof tpiite (.leal as u. what exactly is meant by the last few 
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words of sub-section (3) of the Act, because under the Act there is no Sec. 237 
special provision for investigation in a winding up other than for private ~ 

and public examinations. - Further in¬ 

vestigations 

{b) He may investigate into the matter personally, and if he is of ‘'’y/'O'.’erii- 

the opinion that prosecution should be initiated, he shall place the necessary. 

papers before the Ad\’ocate-General or the Public Prosecutor, and shall, 

if so advised, initiate proceedings. Before initiating the proceedings,' 

however, the registrar must give the person intended to be prosecuted ' 

an opportunity for rendering explanations in writing and must also hear tions®""' 
him. 

Where, however, the registrar on investigation thinks that the 
case IS not one in which any proceedings should be taken, he should 
inform the liquidator of his decision. The liquidator may in such a 
case, if he does not concur in the view taken by the registrar, and if 
he still thinks that proceedings should be instituted, may apply to the 
Court for sanction to take proceedings against the offender ; on obtain¬ 
ing such sanction he may institute the proceedings. 

If inspite of the mandatory provisions of sub-section (2) the liqui¬ 
dator in a voluntary winding up does not make a report to the regis¬ 
trar. the Court may under sub-section (5) and on the application of any Court may 
person interested in the winding up or even stio motu direct ‘the liqui- 
dator to make such a report to the registrar, and thereupon the regis- report 

trar will have to proceed in the same way as if a report had been made Registrar 
to him under the provisions of sub-section (2). 

Where the Advocate-General or the Public Prosecutor as the case 
may be. advises the registrar to initiate proceedings, it will be the duty 
of the liquidator and every officer, past or present, of the company 
other than the person against whom the proceedings are to be taken, to 
give him all assistance in connection with the prosecution. On any 
one failing to do so the Court may, on the application of the registrar, 
direct that the compulsory provision for help be given to the registrar, 
for the purposes of the prosecution. 

If the liquidator is one of the persons in default, the Court may 
make the liquidator personally liable for costs unless the liquidator is 
able to show to the satisfaction of the Court that the failure to comply 
with the provisions of sub-section (6) was due to the fact that he had 
not sufficient funds or assets in his control. 

By some oversight on the part of the legislature, these provisions 
have not been extended to the case of a prosecution initiated by 
the liquidators either under sub-section (i), or under sub-section (4) 

It stands to reason that similar facilities should also be given to the 
liquidator in connection with any prosecution which may be under- pow?r to 
taken by him. direct pro- 

As the language of the section itself shows, the Court is not bound d 1 scretk,n- 
in every case to direct a prosecution. The Court has an absolute 
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discretion :n the matter, and in the exercise of its discretion will act on 
the principles enunciated by Buckley, J., set out above. 

The jurisdiction which is conferred upon the Court by this section, 
is one which the Court may exercise on its own motion and without any 
application being made. Although the Court has the jurisdiction stio 
molii to act in the matter, as Chitty, J., obser\'ed in the case mentioned 
hereafter, it was not advisable for a judge to act suo moiii ; it is better 
that there should be an application by the licpiidator for the exercise of 
the pow(Ts conferred by this section. 

hut before the Court can exerci.se its jurisdiction, it must 
come to the conclusion that in the course of the winding up the person 
intended to be charged under this section has been guilty of an offence 
ill relation to the company for which he is criminally liable. But such 
a hnd.ng is not to prejudice the accused in any way in his trial. Per 
Chitty, J., In re Charles Denham & Co, Lid., 51 L. T. 570 at 571. 

J he application should be made on a petition verified by an affidavit 

in which materials must be set out sufficient to make out a prima facie 
case. 


It is not quite settled as to whether the liquidator should make the 
application upon notice to any one. Generally the application should 

b( ex parte, but the Court may direct notice to be given to any person 
who is in its opinion entitled to be heard. 


238. If any person, upon any examination upon 
oath authorised under this Act, or in any affidavit, deposi- 

Pen.ilty for false evi- tion or solemn affirmation, in or about 

the winding up of any company under 
this Act, or otherwise in or about an\’ matter arising under 
this Act, intentionally gives false evidence he shall be liable 
to impi isonment for a term which may extend to seven 
,\'('ars, and shall also be liable to fine. 

2.88A. (/) If any person. being a past or present 

director, managing agent, manager or other officer of a 

Prn.li provisions. compatiy whicli at the time of the com¬ 
mission of the alleged offence is being 
looiind up, ic’hefher by or under the supervision of the 

< ourt or voluntarily, or is subsequently ordered to he 

ivound up by the Court or subsequently passes a resolu¬ 
tion for voluntary ic’inding up — 

[a) does not to the best of his knoioledge and belief 

J . 'over to the liquidator all 

the property, real and personal, of the com¬ 
pany. and hoic and to lediom and for what 
I oiisideration and lohen the company dis¬ 
posed of any part thereof, except such part 
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as has been disposed of in the ordinary way Sec. 238A 
of the business of the company; or 

(b) does not deliver up to the liquidator, or as he 

directs, all such part of the real and personal 
property of the company as is in his custody 
or under his control, and which he is required 
by law to deliver up; or 

(c) does not deliver up to the liquidator, or as he 

directs, all books and papers in his custody 
or under his control belonging to the com¬ 
pany and which he is required by law to 
deliver up; or 

id) within twelve months next before the com¬ 
mencement of the winding up or at any time 
thereafter conceals any part of the property 
of the company to the value of one hundred 
rupees or upwards or conceals any debt due 
to or from the company; or 

(e) within twelve months next before the com¬ 
mencement of the winding up or at any time 
thereafter fraudulently removes any part of 
the property of the company to the value of 
one hundred rupees or upwards; or 

if) makes any material omission in any statement 

relating to the affairs of the company: or 

ig) knowing or believing that a false debt has b^n 

proved by any person under the winding up, 

fails for the period of a month to inform the 
liquidator thereof; or 

[h) after the commencement of the winding up 
prevents the production of any book or paper 
affecting or relating'to the property or affairs 
of the company; or 

(?) within twelve months next before the commence¬ 
ment of the winding up or at any time there¬ 
after, conceals, destroys, mutilates or falsifies, 
or is privy to the concealment, destructiori, 
mutilation or falsification of any book or 
paper affecting or relating to the property or 
affairs of the company; or 

(?) within twelve months next before the commence¬ 
ment of the winding up or at any time there¬ 
after makes or is privy to the making of any 
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false entry in any book or paper affecting or 
relating to the property or affairs of the com¬ 
pany; or 

(k) within twelve months next before the com¬ 

mencement of the ivinding up or at any time 
thereafter fraudulently parts with, alters or 
makes any omission in. or is privy to the 
fraudulent parting with, altering or making 
any omission in, any document affecting or 
relating to the property or affairs of the com¬ 
pany; or 

(l) after the commencement of the ivinding up or 

at any meeting of the creditors of the com¬ 
pany within twelve months next before the 
commencement of the winding up, attempts 
to account for any part of the property of the 
company by fictitious losses or expenses; or 

(m) has within twelve months next before the com¬ 

mencement of the winding up or at any time 
thereafter, by any false representation or 
other fraud, obtained any property for or on 
behalf of the company on credit ivhich the 
company does not subsequently pay for; or 

(n) within twelve months next before the com¬ 

mencement of the winding up or at any time 
thereafter, under the false pretence that the 
company is carrying on its business, obtains 
on credit, for or on behalf of the company, 
any property which the company does not 
subsequently pay for; or 

(o) within twelve months next before the com¬ 

mencement of the winding up or at any time 
thereafter pawns, pledges or disposes of any 
propertv of the company which has been 
obtained on credit and has not been paid for, 
unless such pawning, pledging or disposing 
is in the ordinary way of the business of the 
company; or 

yp) is guilty of anv false representation or other 

fraud for the purpose of obtaining con¬ 
sent of the creditors of the company or any of 
them to an agreement with reference to the 
affairs of the company or to the winding up; 
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he shall he punishable, in the case of the offences men- Sec. 238 A 
tioned resbectively in clauses (m), (n) and (0) of this sub¬ 
section. with imprisonment for a term not exceeding five 
years, and, in the case of any other offence, with imprison¬ 
ment for a term not exceeding two years: 

Provided that it shall be a good defence to a charge 
under any of clauses (b). (c), (d), (f), (n) and (o), if the 
accused proves that he had no intent to defraud, and to 
a charge under any of clauses {a), (h), (i) and (j), if he 
proves that he had no intent to conceal the state of affairs 
of the company or to defeat the law. 

( 2 ) Where any person pawns, pledges or disposes of 
any property in circumstances which amount to an offence 
under clause (o) of sub-section (i) every person who takes 
in pawn or pledge or otherwise receives the property 
knowing it to be pawned, pledged or disposed of in such 
circum.stances as aforesaid shall be punishable with im¬ 
prisonment for a term not exceeding three years. 

Notes of changes. This is a new section inserted by section iii of the 
Amending Act of 1936. 

It “follows section 271 of the English Act in providing for the punishment 
of offences antecedent to or in course of a winding up."—iVo/es oti Clauses. 

The Select Committee proposed changes in the Bill with reference to this 
section by the inclusion of managing agent, as the new definition of manager 
does not include the same, and they have omitted the sub-section (3I of this 
section as found in the Bill “in consequence of the omission of sub-scction (6) of 
section 87.“ 


This section brings the provisions cf the Indian Act on a par with 
section 271 of the English Companies Act of 1929, and for the first 
time, it introduces in the Act a catalogue of offences which are to be 
treated as offences committed under the Indian Companies Act. The 
onus of proof, as is usual in crimmal cases, is upon the prosecution, 
and it is for the prosecution to prove facts which will bring the case 
within one or the other sub-headings of the section. See in this con¬ 
nection King V. Governor of Brixton Prison, (1926) i K. B. 127 at 
130 ; where the question of the onus in the case of a prosecution under 
a similar section of the Bankruptcy Act has been discussed. It is sub¬ 
mitted that the same principles will apply in the case of offences under 
this section. 

The proviso to sub-section (i) deals with some of the offences men- Section 
tioned in sub-section (i), and indicates what may be a good defence new 

to charges in those cases, while sub-section (2) deals with persons who under the 
at any time within 12 months prior to the commencement of the wind- 
mg up of a company or any time thereafter, with knowledge of the 
defect of title takes a pawm, pledge or a transfer of an}' property of 
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S< c tiofi 

t lie 

Coiifi tf) 
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nu'ctiii^s <if 
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the company which has been obtained on credit and has not been paid 
for. 


Meetings to ascertain 
wishes of creditors or 
contributories. 


239. ( 7 ) Where by this Act the Court is authorised, 

in relation to winding up, to have regard to the wishes ot 

creditors or contributories, as proved 
to it by any sufficient evidence, the 
Court majc if it thinks fit for the 
purpose of ascertaining those wishes, direct meetings of 
the creditors or contributories to be called, held and con¬ 
ducted in such manner as the Court directs, and may 
appoint a person to act as chairman of any such meeting 
and to report the result thereof to the Court. 

( 2 ) In the case of creditors, regard shall be had to 
the value of each creditor’s debt. 

( ?) In the case ot contributories, regard shall be had 
to the number of votes conferred on each contributory by 
the articles. 

This section authorises the Court, in order to ascertain the wishes 
of the creditors and contributories, in matters in which the Act autho¬ 
rises the Court to act according to the wishes of the creditors or con- 
Iribiitorics. to direct meeting of creditors and contributories to be held 
and conducted in such manner as the Court mav think fit. The Court 
has also |>owcr under this section to appoint the Chairman of the meet¬ 
ing who is to submit his report of the result to the Court. 

It is not incumbent u]')on the Court to summon a meeting in all 
(uses. It has to decide for itself if it is necessary to call a meeting, and 
it h.is tile pfiwer to do so in all cases where it thinks fit. 

I he section aUo |)rovitles that where the meeting is to be a meet¬ 
ing o| the ((Hitribulories. regard must he had to the number of votes 
c <ui!( rred on each contributor\’ hy tht‘ articles, while in the case of a 
c^e^iit(lr.•^' meeting, regard must be had to the \’alue of each creditor’s 
debt. 

As Iviihardson, ), observed in Oriental Navigation Co. Ltd. v. 

lilianira}}? Agatwalla, 4(), Cal. 3(10 at 434, the jurisdiction of the Court 

to siimiiKni meetings of ert'ditors or contributories in cases where the 

( emi t :s ot th(‘ upinion in the particular circumstances that a knowledge 

of the \ iews of the majority will be of substantial assistance, is un¬ 
limited. 


240. \\ Ih k' au\- company is being wound up, all 

tlocnrnents ol (he compan\- aud of the liquidators shall, as 

Dociinu-nts of com- bclWCI'Il tho COlltributOl ieS of the com¬ 
pany to bo ovuionco. evidence of the 

truth ol all matters juirixuling to be therein recorded. 


INSPECTION OF DOCUMENTS 
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The effect of this section is to make all documents of the company Sec. 240 

(as distinguished from all "books and papers" under the English Act).- 

and of the liquidator prtma facie evidence of truth of all matters pur¬ 
ported to be therein recorded in any matter as between the contribu¬ 
tories. 


Thus in a case where the question with regard to a contributory 
was as to whether he held shares or not, the allotment book of the com¬ 
pany was held to be pHma facie evidence against him of an allotment 
to him of the said shares, although there was no record of Board or 
committee meeting on that date. See In re Great Northern Salt and 
Chemical Works. 44 Ch. D. 472. See also Arnot’s Case, 36 Ch. D. 
702 at 172. But as the language of the section shows, it is merely 
Pr^a /acie evidence, and it is always open for the person against 
w om it is intended to be set up as prima facie evidence, to give evi¬ 
dence by way of rebuttal. Arnot’s case, (supra). 


As the words of the section show, this rule of evidence is applic- Rule not 

able only as against contributories ; so far as third parties are con- 

cerned. mjittprQ mncf Ko _j._ .cl. . 1 r ., as against 

third 


cerned, matters must be proved according to the law of evidence. 

This section also contemplates that all the documents of the com¬ 
pany should be ready for production whenever required for the pur¬ 
pose of being put in evidence as prima facie proof. Per Chitty, J., in 
In re Capital Fire Insurance Association. 24 Ch. D. 408 at p. 413. ’ 


parties. 


t winding up by or subject 

o the supervision of the Court, the Court may make such 

mint?''*'”" for inspection by creditors and 

contributories of the company of its 
^cuments as the Court thinks just, and any documents in 
the possession of the company may be inspected by credi¬ 
tors or contributories accordingly, but not further or other¬ 
wise. 


Where a company is not being wound up, the right of shareholders 
to inspect the documents of the company is to be fixed by the directors 
See in this connection, clause 105 of Table “A”. A creditor, as such, 
has no right to inspect the books and documents of a company. Where 
however the company is being wound up, it would seem that the rights 
which the directors have under the articles come to an end once the 
company is in winding up. See In re Yorkshire Fibre Company, 9 Eq. 

650 ; and In re Birmingham Banking Co., 36 L. J. (Ch.) 150 

Although it does not say so, the effect of this section is that no Effect of 
creditor or contributory would be entitled to have inspection of the section, 
documents in the custody of the liquidator of a company which is be¬ 
ing wound up by the Court or subject to the supervision of the Court 
except under an order to be obtained from the winding up Court. 

80 
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Inspection 
should be 
directed 
only, when 
it is 
for the 
general 
benefit of 
the creditors 
or contri¬ 
butories. 


Ordinarily speaking, the Court in exercising the powers under this 
section should direct inspection only when it is for the general benefit 
of the creditors or the general bod}^ of contributories. Per Cotton, 
L. J., in /« re North Brazilian Sugar Factories 37 Ch. D. at p. 87. 
This section does not in terms apply to the case of a company in volun¬ 
tary winding up, but the observations of Chitty, L. J., in In re Kent 
Coal Fields Syndicate, (1898) i Q. B. 754 at p. 758, would seem to 
indicate that an order should be taken under this section read with 
section 215. 

The extent of the inspection to be had would depend upon the 
order. 


242. (j) When a company has been wound up and 

is about to be dissolved, the documents of the compan}' 

Disposal of documents and of the liquidatocs may be disposed 
of company, follows (that is to say) i — 

(rt) in the case of a winding up by or subject to the 
supervision of the Court, in such way as the 
Court directs; 

[b] in the case of a voluntary winding up, in such 
way as the company by extraordinar}' 
resolution directs. 

( 2 ) After three years from the dissolution of the com- 
pan\’, no responsibility shall rest on the company or the 
liquidators, or an\’ person to whom the custody of the 
documents has been committed, by reason of the same not 
being forthcoming to an>' person claiming to be interested 
therein. 


lliis section deals with the disposal of documents of the com- 

p.iiiy and the liquidator when the winding up is concluded and the 

e(iin|)atiy is about to be dissolved. According to this section, where 

the (OMipany is being wound up by tile Court or subject to the super- 

\ision ol the Court, the documents have to be disposed of in the way 

in whi( h the C ourt directs, while in the case of voluntary winding up 

till' (bieclioiis ha\e got to be taken from the company by extraordinary' 
resolution, 

Sul)-s( ition (.<) by inference makes it incumbent ujxm the person 

with whom the (.locuments are lodged, to keep them intact for at least 

three years : and it is only after throe years from the date of dissolution 
all re,s|X)nsibilit\’ ceases. 


243. (/) Where a company has been dissolved, the 

C ourt may ;tt any time within two years of the date 

Power of Court to of the dissolution, on an application 

j.ciari- dissolution ot being made for the purpose by the 

liquidator of the company or by am’ 


Compnny noicI, 
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other person who appears to the Court to be interested, Sec. 243 
make an order, upon such terms as the Court thinks fit, 
declaiing the dissolution to have been void, and thereupon 
such pioceedings may be taken as might have been taken 
if the company had not been dissolved. 

( 2 ) It shall be the duty of the person on whose 
application the order was made, within twentj^-one days 
after the making of the order, to file with the registrar a 
certified copy ot the order, and if that person fails so to 
do, he shall be liable to a fine not exceeding fifty rupees 
for every day during which the default continues. 


When a company is dissolved, the corporate existence of the com¬ 
pany comes to an end. and no steps can be taken against the company 
until the dissolution is set aside. Coxon v. Gorst (1891) 2 Ch. 73 ; In 
re Westbourne Grove Drapery Co., 39 L. T. 30. Thus a decree ob- After dis- 
tained against a company after the dissolution is a nullity. Salton v. no 

New Beeston Cycle Co. No. (2). (1900) i Ch. 43. ^e^takTn” 


This section gives the Court jurisdiction to set aside a dissolution 
of a company on an application being made for the purpose within 2 
years from the date of the dissolution, either by the liquidator of the can 

company or by any other person who appears to the Court to be in- dissolution, 
terested in the company. 

The power given to the Court under this section is wholly discre¬ 
tionary, and it is difficult to define with any degree of precision the 
grounds on which this jurisdiction may be exercised. Jurisdiction under 
this section has been exercised by the Court in the following cases:_ 


{a) Where fraud is alleged’and proved. 

See Barret v. African Products Ltd., (1928) A. I. R., P. C. 261. 

(b) Where assets were realized by the liquidators after the com¬ 
pany was dissolved. See Hendersons Nigel Co., 105 L. T. 370. 

(c) Where the scheme of reconstruction could not go through. See 
Spottisewood Dixon and Hunting Ltd., (1912) i Ch. 410. 

This right to apply to have the dissolution set aside may be lost 
either by acquiescence or by laches. See In re Spottisewood Dixon 
Hunting Ltd. {supra). 

The Court may impose any terms which it thinks fit as a' condi¬ 
tion for making the order, or it may make the order without any 
terms. Morris v. Harris, (1927) A. C. 252. 

The application should be made by way of motion. 

Generally, notice should be given to the Crown on the ground, that 
on dissolution, the property of the company becomes bona vacantia. 
Per Neville, J., in In re Hendersons Nigel Co. Ltd., {supra). 

The effect of such an order setting aside the dissolution, would be 
to put matters back in the position in which they were when the dis¬ 
solution took place ; but it is only after the order has been made. 


Cases where 
this section 
has been 
applied. 


Procedure. 

Notice to 
the Crown. 

Effect of 
the order. 
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Sec. 243 


and not before, that these consequences follow. Per Lord Blanes- 

brough in Morris v. Harris, (supra) at p, 268. Until it is set aside the 

dissolution is effective and all acts done in the meantime are equally 
effective. (Ibid). 


244. ( 7 ) Where a company is being wound up, if 

the winding up is not concluded within one year after its 
Information as to Commencement, the liquidator shall, 

pend.ng hquidations. iu CUCh VCUT UUd Ut interVUls Of 

not more than twelve months, until the winding up is 
concluded, file in Court or with the registrar, as the case 
may be, a statement in the prescribed form and containing 
the prescribed particulars with respect to the proceedings 
in and position of the liquidation. 

{2) Any person stating himself in writing to be a 

creditor or contributory of the company shall be entitled, 

by himself or by his agent, at all reasonable times, on 

payment of the prescribed fee, to inspect the statement, 

and to receive a copy thereof or extract therefrom; but any 

person untruthfully so stating himself to be a creditor or 

contributory shall be deemed to be guilty of an offence 

under section 182 of the Indian Penal Code, and shall be 

punishable accordingly on the application of the liqui¬ 
dator. 

(?) If a liquidator fails to comply with the require¬ 
ments of this section, he shall be liable to a fine not 
exceeding five hundred rupees for each day during which 
(he default continues. 

(jj) When the statement is filed in Court a copy shall 
simultaneously be filed loith the registrar and shall he kept 
by him along with the other records of the company. 


Notes of changes. Tlu‘ words in italics in sub-section (1) in two places 
1. \ • ]" II 'ul.viitutcd for the following words “at such inter\'als as may be 
j.r. .(iiled ' and “ide with tlu* registrar," respectively, by section 112 (a) of 
.!.(• /oueiuling Act of 


te tion ( j) has-been abided by section 112 (b) of the Amending Act of 


! p V •. 


Jt ‘ pioxid's tltat Ihe inttTim report of the liquidator shall be submitted 
the { Ourt or tiie registrar, as the case may be. but that a copy should in 
iiiv I asc lie gi\ eii to tlie registrar aiul defines the times when the report shall 
be iii.ide. The form, and the particulars to be containerl in these statements 
.'o- j)p '.( libed by tlie High Courts, wliich have followed rules 193 to 195 of the 
J ngl: .h ( onii)auies (Winding Hp) Rules, and have prescribed a form similar to 
tin l iiglish I'orm 92 drawn up under those Rules ."—Notes on Clauses, 


A 


PENDING LIQUIDATIONS 
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This section has been partly amended by the Amending Act of Sec. 244 
1936, and as it now stands, makes it incumbent upon the liquidator in 
cases where the winding up is not concluded within one \'ear from the 
date of commencement, to file in Court in the case of a winding up 
by the Court, or under the supervision of the Court, and in case of 
voluntary winding up to file with the registrar, a statement in the 
prescribed form and containing the prescribed particulars with respect 
to the proceedings in and position of the liquidation. These statements 
should be filed once in each year and at intervals of not more than 
twelve months, until such time as the winding up is concluded. 

The statements when filed are to be open to the inspection of any 

person who is either a creditor or contributory at all reasonable times, 

on payment of a prescribed fee. E\'ery such person is also entitled 

to receive a copy of or extracts therefrom. on payment of the usual 
charges. 

Under the new amendments, simultaneously with the filing of a 
statement in Court another copy has got to be filed with the Registrar 
of Joint Stock Companies. This copy is to be kept with the records 
of the company so as to be available to the members of the general 
public on payment of the usual fees. 


244A. (/) Every liquidator of a company which is 

being x9)ound up by the Court shall, in such manner and 
Payment of liquidator at such times US may he prescribed, 

■ p(iy the money received by him into 

a scheduled bank as defined in clause {e) of section 2 of 
the Reserve Bank of India Act, ig^ 4 : 


Provided that if the Court is satisfied that for the 

ptirpose of carrying on the business of the company or 

of obtaining advances or for any other reason it is for the 

advantage of the creditors or contributories that the liqui- 

Mtor should have an account ivith any other hank, the 

Court may authorise the liquidator to make his payments 

into or out of such other hank as the Court may select 

and thereupon those payments shall be made in the pres¬ 
cribed manner. 


(2) If any such liquidator at any time retains for 
more than ten days a sum exeeding five hundred rupees 
or such other amount as the Court may in any particular 
case authorise him to retain, then, unless he explains the 
retention to the satisfaction of the Court, he shall pay 
interest on the amount so retained in excess at the rate of 
twenty per cent per annum and: shall be liable to dis- 
aUowance of all or such part of his remuneration as the 
Court may think just and to be removed from his office 
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by the Court and shall he liable to pay any expenses 
occasioned by reason of his default. 

(j) A liquidator of a company which is being wound 
lip shall open a special hanking account and pay all sums 
received by him as liquidator into such account. 

Notes of changes. I his is a new section inserted by section nj ot the 
Amending Act of 

I his inserts a sectioti based on section ip j of the English Act requiring 
the liquidator to lodge moneys received during a winding up in the Imperial 
Hank and prohibiting Inm from paying any such moneys into his private 
accounts.”—.Vo/e.s ou Clauses. 

We tonsider that tlie liquitlator may be authorised to pay moneys received 
\>v iiim into Scheduled Hanks. The powers given by the proviso to sub-section 
(I) ami by sui)-section ( 2 ) to the registrar and the Local Government can in 
our opinion be better exercisetl by the Court. W'e have recast sub-section (j) so 
as to apply to all windings up, and have expressed the liquidator's duty in a 
IH.sitive rather than a negative form.”—7?e/>orf of the Special Committee. ' 

This section makes it incumbent upon every liquidator, as a general 
rule, to put all moneys received by him into a Scheduled Bank, as defin¬ 
ed in the Reser\e Rank of India Act. In order to obviate inconveni¬ 
ences \vh:ch have been noticed in practice, the proviso to sub-section (i) 
pro\ides that if the Court is satisfied, that for purpose of carrying on 
the business of the company or of obtaining advances or for any other 
reasons it is to the advantage of the creditors or contributories that 
the liquidator should liave an account with any other bank, the Court 
may authorise jiayment into or out of such other bank as the Court 
may sel-'ct. One of the familiar cases where such difficulties have 
been felt, is the casb of a liquidator of a compan^^ who has his office in 

some mnfassil district where there is no Scheduled Bank but where 
there are local hanks. 

Sub-section (2) enables the liquidator to retain in his hands any 
amount iq)to J’Js. 500 for emergent expenses. This limit can be raised 
by the Court. If, iiowever. he retains any such sum in excess of this 
limit toi more than 10 days, then unless he explains the retention to 
the sjtislaction of the Court, he becomes liable to pay interest in res- 
]a<t ol the e.\((.>.s amount so retained at the rate of 20®o annum, 
and he is liable at the same time to be removed from his office, and to 
have tlu whole oi such part, as the Court thinks lit, of his remunera¬ 
tion disallowed. This iu'o\ision has been inserted obviously with 
the object of enforcing the observance by the liquidators of the 
J)ro^•ision.> of sub-section (i). viz.^ that all moneys realized on account 
of the luiuidation should be paid into a Scheduled Bank to the credit 

ol a banking account to be opened by the liquidator, and should not 
be kej)l by the licjuidatcu' personally. 
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Court or person before 

whom affidavit may be 
sworn. 


245. (/) Anj^ affidavit required to be sworn under Sec 

the provisions or for the purposes of this Part may be 

sworn in British India, or elsewhere 
within the dominions of His Majesty, 
before any Court, Judge or person 
lawfully authorised to take and receive 
affidavits, or in any part of India other than British India 
before any Court authorised or continued by the Governor- 
General in Council, or in any place outside His Majesty's 

dominions before any of His Majesty’s Consuls or Vice- 
Consuls. 


24=; 


( 2 ) All Courts, Judges, Justices, Commissioners, and 
persons acting judicially in British India shall take judi¬ 
cial notice of the seal or stamp or signature (as the case 
may be) of any such Court, Judge, person. Consul or Vice- 
Consul, attached, appended or subscribed to any such 

affidavit or to anv other document to be used for the 
purposes of this Part. 


246. (r) The High Court may, from time to time, 

make rules consistent with this Act and with the Code of 
Power of High Court Civil Pi'ocedui'e, 1 Q 08 , concemingf the 

to make rules. proceedings to be had for 

winding- up a company in such Court and in the Courts 
subordinate thereto, and for vohintary winding up {both 
members and creditors), for the holding of meetings of 
creditors and members in connection with proceedings 
under section 155 of this Act, and for giving effect to the 
provisions hereinbefore contained as to the reduction of 
the capital and the sub-divisions of the shares of a com¬ 
pany, and generally for all applications to be made to the 
Court under the provisions of this Act. and shall make 
rules providing for all matters relating to the winding up 
of companies which, by this Act, are to be prescribed. 

{ 2 ) Without preiiidire to the eeneralitv of the fore¬ 
going power, the High Court may by such rules enable 
or require all or any of the powers and duties conferred 
and imposed on the Court by this Act, in respect of the 
matters following, to be exercised or performed by the 
official liaiiidator, and subject to the control of the Court, 
that is to say, the powers and duties of the Court in respect 

(«) holding and conducting meetings to ascertain 
the wishes of creditors and contributories; 

( 6 ) settling lists of contributories and rectifying the 
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register of members where required, and 
collecting and applying the assets; 

(c) requiring deliver 3 ^ of property or documents to 
the liquidator; 

{d) making calls; 

(e) fixing a time within which debts and claims 
must be proved; 

Provided that the official liquidator shall not, without 
the special leave of the Court, rectify the register of 
members, and shall not make any call without the special 
leave of the Court. 


-Mattffs (<)[• 

u hit h Miles 
are t(» he 
made t)\- 
1 he IIi^h 
( DUi'tS. 


Notes of changes. The words in italics in sub-section (i) have been inserted 
by section 11 q of the Amending Act of 1936. 

1 his “rectifies an omission in the rule-making powers of the High Courts.” 
—A'o/r.s on Clauses. 

"We liave enlarged the powers of the High Court to make rules. It is 
essential that their jiowers in this directitui should be extended, in view of the 
\arious new forms of prctcedure introduced by the amendments made by the 
W\\\.’‘-—riepoyt of the Select Coimuiltee. 

This section has been substantially altered by the Amending Act of 
i() 36, and it has considerably enlarged the powers of the Court to make 
niles. Under sub-section (i) as amended, the High Court is authorized 
to make rules concerning the following matters;_ 

(1) Mode of ]>roceedings to be had for winding up a company in 
the High Ccairt and in the Courts subordinate thereto. 

(2) hor Noluntary winding up (both members* and creditors’). 

(3) the holding of meetings of creditors and members in con¬ 
nection with [)roceedings under section 153 of this Act. 

(4) Regarding reduction of capital and sub-division of the share 
of a comj)any. 

(3) And geneially for all applications which can be made to the 
( ourt under tlie i)n)\ isions of this Act. 

Sub-section (2) gi\es the Court power, without in any way curtail- 
ing the genfiality of pro\isions of sub-scction (i), to make rules 
aiidiMi i/ing the ollicial licpiidator to exercise the [x>wcrs and duties 
roiilerred and imiHised by this Act in certain particular matters, viz,, 
ll«ose specitied in sub-clausos {a) to (r) of sub-section (2). to be exercised 
1)\' the Ollu ial Liiiuidator siibji ct to the control of the Court. 

Ilie IMoviso to Mib-section (2) however, makes it quite clear that 
tile nfdeial Liiiuidator shall not without the special leave of the Court 

’***'*^ legistei ol members, and shall not make any call without 
Ihe special leave of the ('ourt. 
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Removal of defunct Companies from Register. 

247 . (7) Where the registrar has reasonable cause Sec 

to believe that a company is not carrying on business or —^ 

Registrar may strike Operation, he shall Send to the 

re^Nter Company, by post a letter inquiring 

whether the company is carrying on 
business or in operation. 

(2) If the registrar does not within one month of 
sending the letter receive any answer thereto, he shall 
within fourteen da3's after the e.xpiration of the month 
send to the company by post a registered letter referring 
to the first letter, and stating that no answer thereto has 
been received and that, if an answer is not received to 
the second letter within one month from the date thereof, 
a notice will be published in the local official Gazette with 
a view to striking the name of the company off the register. 

{3) If the registrar either receives an answer from 
the company to the effect that it is not carrving on busi¬ 
ness or in operation, or does not within one month after 
sending the second letter receive anj^ answer, he may 
publish in the local official Gazette, and send to the com¬ 
pany by post a notice that, at the expiration of three 
months from the date of that notice, the name of the 
company mentioned, therein, will, unless cause is shown 
to the contrary, be struck off fhe register and the company 
will be dissolved. 

(4) If, in any case where a company is being wound 
up, the registrar has reasonable cause to believe either 
that no liquidator is acting or that the affairs of the com¬ 
pany are fully wound up, and the returns required to be 
made by the liquidator have not been made for a period 
of six consecutive months after notice by the registrar 
demanding the returns has been sent by Dost to the 
cornpany, or to the liquidator at his last known place of 
business, the registrar may publish in the local official 
Gazette and send to the company a like notice as is 
provided in the last preceding sub-section. 

(5) At the expiration of the time mentioned in the 
notice the registrar mav, unless cause to the contrary is 
previously shown b^^ the company, strike its name off 
the register, and .shall publish notice thereof in the local 
official Gazette, and, on the publication in the local official 
Gazette of this notice, the company shall be dissolved; 
Provided that the liability (if any) of every director and 
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member of the company shall continue and may be 
enforced as if the company had not been dissolved. 

{ 6 ) If a company or any member or creditor thereof 
feels aggrieved by the company having been struck off 
the register, the Court, on the application of the company 
or member or creditor, may,- if satisfied that the company 
was at the time of the striking off carrying on business or 
in operation, or otherwise that it is just that the company 
be restoi'ed to the register, order the name of the company 
to be restored to the register, and thereupon the com¬ 
pany shall be deemed to have continued in existence as 
if its name had not been struck off; and the Court may 
by the order give such directions and make such provi¬ 
sions as seem just for placing the company and all other 
persons in the same position as nearly as may be as if 
the name of the company had not been struck off. 

(7) A letter or notice under this section may be 
addressed to the companx^ at its registered office, or, if 
no office has been registered, to the care of some director, 
manager or other officer of the companj^ or if there is 
no director, manager or other officer of the company 
whose name and address are known to the registrar, may 
be sent to each of the persons who subscribed the memo¬ 
randum, addressed to him at the address mentioned in 
the memorandum. 


Jurisdirtif)!! 
of rygistnir 
is c.xt liisi\ c*. 


'I'his section incorporates the provisions for the removal from the 
rc;.;istcr of companies, of the names of companies which are not carr^nng 
on business or which are not in operation, at the instance of the regis¬ 
trar, after gi\ing reasonable opportunity and after ascertaining as to 
\\hetlier the comj)any is carrying on business or is in operation. 


It also incorix)rates the provision for striking out, from the register 
of comp.inio, of the names of companies in course of winding up in 
wliicli no li(|uidator is acting, or the affairs of which are fully wound up, 
or the liquidator of which has not submitted returns in accordance 
with the Act for a ]x.riod of six months from the date, when a notice 
demanding the returns had been sent by the registrar. 


I he jurisdiction to act under this section and to remove the name 
of the company from the register, belongs exclusively to the registrar. 
Before howe\'er he can act, lie has to follow the procedure laid down in 
tlu‘ section. I lie procedure to be followed by the registrar is different 
actoiding as the company is in coui'se of winding up or not. 


Tn the case 
ix'gislrar, before 


of company which is not being wound up, the 
taking any action must have reasonable cause to 




defunct companies 



believe that the company is either not carrying on business or that it 
is not in operation. 

The question as to whether a company is carrying on business or 
not, IS a question of fact and must be gathered from the acts done by 
the company. The mere fact that new business is not being done, 
does not amount to “ceasing to carry on business." Thus, where a 
company s principal place of business was closed and devoted to other 
purpose, and where the Managing Agent of the compan}^ had removed 
all the assets which were capable of being remo\’ed, and the company 
simply went on collecting the debts and paying the liabilities, it was 
held that these acts amounted to carrjdng on business. See Central 
India Mining Co, v. Society Colonial Anversise, (1920) i K.B. 753 

In the same case the President of the Probate Division who was 
one of the judges constituting the Bench, held that if the company does 
what are commonly known as business transactions, then even though 
it does not seek to transact new commercial dealings with other concerns, 
it must be said to “carry on business’*. 

The test therefore seems to be that the facts must show that the 
company has ceased to do acts which are necessary to show that it is 
in existence, such as the holding of directors’ meetings, shareholders’ 
meetings, the preparation of accounts and so on. 

It is difficult to say what exactly is meant by the words ‘ ‘in Meaning of 
operation”, but they must mean that there are no outward manifesta- -"in opera¬ 
tions of life in the company. So long as anything is done it cannot ^ion." 
be said that the company is not in operation. Thus a company which 
IS being wound up, and is only realising its assets to complete the 
winding up, has been held nonetheless to be in operation. See In re 
Outlay Assurance Society. 34 Ch. D. 479. 

The registrar is bound to take the steps mentioned in sub¬ 
section (2) if he is satisfied that the company is either not carrying 
on business or is not in operation. If after the notice is sent out, no 
satisfactory explanation is given, the question for consideration is", as 
to whether the registrar is bound to strike out the name of the company 
from the register. In the case of Surjan Das v. Chabba Cotton Co.. 

{1925) ,A.I.R. Lahore 443, Broadway, J., held, relying upon the word Action by 
'may” in sub-section (3) that the registrar was not bound to strike 
out the name even if the requirements of sub-section (3) are satisfied, 

This does not appear to be good law. There is no sense in the registrar 
taking action under section 247 (2), if he does not follow it up by striking 

out the name from the register in case where'no satisfactory explanation 
is given. 


Sec. 247 


Test of 

“carrying 

business." 


The action under sub-section (2) may be taken by the registrar Registrar 
suo motu or at the instance of a third party. Unless the conditions 
referred to in sub-sections (i), (2) and (3) are complied with, the or at tbf “ 
registrar cannot remove the name of the company from the register instance of 

third party. 


Sec. 247 

Application 
to company 
in liquida¬ 
tion. 


Power to 
apply to 
Court for 
setting aside 
order. 


Who can 
apply. 


Efh'ct of an 
Cirder hy the 
CVnirt. 
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Sub-sections (4) and (5) give the registrar the same powers, 
in cases where the company is being wound up, provided the registrar 
has reasonable cause to believe that no liquidator is acting, or that the 
affairs of the company are fully wound up, or where returns in accord¬ 
ance with the Act are not submitted even within six months from after 
the date when notice is sent by the registrar demanding the submission 
thereof. 

By sub-scction (6) the company or any member or creditor thereof 
is given the right, if he is aggrieved by action of the registrar in striking 
out the name of the company from the register, to apply to the Court 
for restoration of the name and the Court if it is satisfied that the 
company was at the time of the striking off carrying on business or in 
operation, or that it is otherwise just that the company should be restored 
to the register, order the name of the company to be restored to the 
register. As Buckley has remarked, the wording of this section is such 
that even a dissolved company can apply for the restoration of its name 
back to the register. Conrad Hall & Co., (1916) W.N. 275. 

The Court acting under the clause “or otherwise it is just", 
generally restores the name to the register if it is satisfied that some 
object is to be gained by the restoration. Thus orders have been made 
in cases where some property was discovered outstanding, or where for 
instance debts have to be paid. 

Where the company is in liquidation the liquidator cannot petition 

in his own name alone, he must make the company a co-petitioner. 

In re Johannesburg Mining & General Syndicate, (1901) W.N. 46. 

Where the name has been struck out on the ground that returns have 

not been submitted, it is usual in the case of applications by persons 

other than the company to give notice to the company, so that it may 

appear and give the necessary undertaking to file the necessary returns. 

In re \\ alter Wright Lid., (1923) W.N. 128. But an outsider who has 

a litigation pending against the company cannot be heard on an 

application under this sub-section. In re Conrad Hall & Co. Ltd., 
(supra). 

Ihc eff(‘ct of such an order is, as if the name had never been 
struck off. The Court in making the order under this sectoin can also 
give such direction as will restore the position status quo ante. 


PART VI. 


Registration Office and Fees. 


248 . (j) For the purposes of the registration ol Sec. 

companies under this Act, there shall be offices at such 


Registration offices. 


places as the Local Government 
thinks fit, and no company shall be 


registered except at an office within the province in which. 


by the memorandum, the registered office of the company 
is declared to be established. 


(2) The Local Government may appoint such regis¬ 
trars and assistant registrars as it thinks necessary for the 
registration of companies under this Act, and may make 
regulations with respect to their duties. 

(j) The salaries of the persons appointed under this 
section shall be fixed by the Local Government. 

(4) The I.pcal Government maj/ direct a seal or seals 
to be prepared for the authentication of documents re¬ 
quired for or connected with registration of companies. 

(5) Any person may inspect the documents kept by 
the registrar on payment of such fees as may be appointed 
by the Local Government, not exceeding one rupee for 
each inspection; and an3^ person may require a certificate 
of the incorporation of anj^ company/, or a copy or extract 
of any other document or any part of an3' other document, 
to be certified by the registrar on payment for the certi¬ 
ficate, certified copy or extract, of such fees as the Local 
Government may appoint, not exceeding three rupees for 
a certificate of incorporation, and not exceeding six annas 
for every hundred words or fractional part thereof re¬ 
quired to be copied. 

(6) Whenever any act is b3^ this Act directed to be 
done to or b3^ the registrar, it shall, until the Local Govern¬ 
ment otherwise directs, be done to or by the existing 
Registrar of Joint Stock Companies or in his absence to or 
by such person as the Local Government may for the time 
being authorise; but, in the event of the Local Govern¬ 
ment altering the constitution of the existing registry 
offices or any of them, any such act shall be done to or 
by such officer and at such place with reference to the 
local situation of the registered offices of the companies 
to be registered as the Local Government may appoint. 
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Sec. 249 


I 'r- K t • III I r 
In |>f‘ 

|< »1 If )\\ < f I 
tj\ I he 


ees. 


249. (i) There shall be paid to the registrar in 

respect of the several matters mentioned in Table B in the 

First Schedule the several fees therein 

specified, or such smaller fees as the 

Governor-General in Council mav direct. 

% 

(2} All fees paid to the registrar in pursuance of this 
Act shall be accounted for to the Crown. 

249A. (z) 7/ a company, having made default in 

complying ivith any provision of this Act which requires 

Enforcing submission dcHver or Send to the 

of returns and docu- registrar any return, account or other 
ments to registrar. documcnt, or to givc noUcc to him of 

any matter, fails to make good the default within fourteen 
days after the service of a notice on the company requir¬ 
ing it to do so, the Court may, on an application made to 
the Court by any member or creditor of the company or 
by the registrar, make an order directing the company 
and any officer thereof to make good the default within 
such time as may be specified in the order. 

(2) Any such order may provide that all costs of and 
incidental to the application shall be borne by the com¬ 
pany^ or by any officers of the company responsible for 
the default. 

( ?) Nothing in this section shall be taken to prejudice 
the operation of any enactment imposing penalties on a 

company or its officers in respect of any such default as 
aforesaid. 

Notes of changes, fliis is a new section inserted by section 115 of the 
.\rtp-nfjing Act of to.^6. 

1 his rcjjnniuces section 135 of the English Act dealing with the enforce- 

'hity of a compaiiy to submit returns and documents to 
Ihf- regisl r.ir."— Xoh s 0)1 ( lauscs. 


This section has been introduced by the Amending Act of 1936, 

\\ ith the object of enforcing the provisions in the Act relating to 

suhrni.'.hion of returns, accounts and documents, and the giving of 
notifcs to the registrar. 

1 u'\ ions to this, in case of default in complying with the provisions 

of the Act relating to the submission of returns, accounts and docu- 

m(nth, alfliough tlie Court had the power to enforce the penalties 

ptt-r^ciihtd in the Act for the defaults, it could not enforce the submission 
fd' sucli docuineiits. 

t ndi r thi^ section in tlie case of a default the registrar has to 
in tlu fii>t instance, notice to the defaulting company to make 
goofl tlu default within 14 days after the service of the notice. If 



enforcing submission of returns 


647 

withm the 14 days the default is not made good, then the registrar is Sec.'249A 
entitled to apply to Court and to obtain an order directing the company ~ 
or any officer thereof to make good the default within such time as 
may be specified. An order to this effect may also be made on the Power 
application of a member or a creditor. Although nothing is said in to dh-eft 
sub-section (i) as to the particular officer on whom an order may be 

made, it is clear that the order may be made on the company or only ment^at 
on such officers as are responsible for the default. the 

The section does not state what is to happen if the order is not oTtho''*' 
complied with. On general principles however it would be open to ^^gi^trar 
the registrar or the creditor or contributory as the case may be to member or 
apply to the Court for an order for committal or attachment in case 
the orders of the Court are not complied with. 

The Court where it is called upon to make such an order 
is authorized to make a provision that ail costs of, and incidental to, 
the application be borne by the company or any officer of the company 
responsible for the default. 

Sub-section (3) expres^y safeguards the provisions of penalties 
for such default under the provisions of the Act, and the making of 

an order under sub-section (i) would not affect the imposition of 
penalties provided under the Act. 


PART VII. 


Application of Act to Companies formed and 

REGISTERED UNDER FORMER COMPANIES ACTS. 


Sec. 250 


250 . In the application of this Act to existing com¬ 
panies, it shall apply in the same manner in the case of a 
Application of Act limited company, other than a com- 

underformer'Lm'pare» pauy limited by guarantee, as if the 
Acts. company had been formed and regis¬ 

tered under this Act as a company limited by shares; in 
the case of a company limited by guarantee, as if the 
company had been formed and registered under this Act 
as a company' limited by guarantee; and, in the case of a 
compaii}^ other than a limited company, as if the com¬ 
pany had been formed and registered under this Act as an 
unlimited company: 

Provided that— 


(i) nothing in Table A in the First Schedule shall 

apply to a compan\' formed and registered 
under Act XIX of 1837 and Act VIT of i860, 
or either of them, or under the Indian Com¬ 
panies Act, 1866, or the Indian Companies 
Act, 1882; 


(2) reference, express or implied, to the date of 

registration shall be construed as a reference 
to the date at which the company was regis¬ 
tered under Act XTX of 1857 and Act 
VII of t86o, or either of them, or under 
the Indian Companies Act, 1866, or the 
Indian Companies Act, 1882, as the case 
ma\' be. 


251 . This Act shall apply to every company regis¬ 
tered but not formed under Act XIX of 1857 and Act 
.■\i>pii.ntion of Act to VII of i86o OF either of them, or 

company's fu^istort'd i ,, t -i • • a j. 

but not fot.m-a under uiuier tlic ludiaii Companies Act, 
form.r Coinp.inus Acts. i8()b. OF thc Iiidiaii Companics Act, 

1882, ill the same manner as it is hereinafter in this Act 

declared to apply to companies registered but not formed 
under this Act: 


l^rovided that relerence, c.xjMess or implied, to the 
dat(' of registration shall be construed as a reference to 
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the date at which the company was registered under the Sec. 
said Acts or any of them. - 

j company registered under Act XIX of 1857 

and Act VII of i860 or either of them may cause its shares 

Mode of transferring. to be transferred in the manner hither- 

,, to in use, or in such other manner as 

the company may direct. 


PART VIII. 

Companies authorised to register under this Act. 


Sec. 253 


253 . (/) With the exceptions and subject to the 

Companies capable of pTovisions mentioned and contained 

being registered. j|p this SeCtion, 

(t) any company consisting of seven or more 
members, which was in existence on the first 
day of May eighteen hundred and eighty- 
two, including any company registered 
under Act XIX of 1857 and Act VII of 
i860 or either of them, and 


(Ji) any company formed after the date aforesaid, 
whether before or after the commencement 
of this Act, in pursuance of any Act of 
Parliament or Act of the Governor-General 
in Council other than this Act, or of Letters 
Patent, or being otherwise duly constituted 
according to law, and consisting of seven or 
more members. 


may at any time register under this Act as an unlimited 
company or as a company limited bj^ shares or as a 
company lirnited by guarantee: and the registration shall 
not be invalid by reason that it has taken place with a 
view to the company’ being wound up; 

{2) Provided as follows: — 


(а) a company having the liability of its members 

limited by Act of Parliament or Act of the 
Governor-General in Council or by Letters 
Patent, and not being a joint-stock company 
as hereinafter defined, shall not register in 
pursuance of this section; 

(б) a company having the liability of its members 

limited b\- Act of Parliament or Act of the 
Governor-General in Council or by Letters 
Patent shall not register in pursuance of 
this section, as an unlimited company or as 
company limited by guarantee; 

(c) a company that is not a joint-stock company 

as hereinafter defined shall not register in 
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pursuance of this section as a company Sec 253 
limited by shares; —^ 

(d) a company shall not register in pursuance of 

this section without the assent of a majority 
of such of its members as are present in 
person or by proxy (in cases where proxies 
are allowed by the articles) at a general 
meeting summoned for the purpose; 

{e) where a company not having the liability of its 

members limited by Act of Parliament or 
Act of the Governor-General in Council or 
by Letters Patent is about to register as a 
limited company, the majority required to 
assent as aforesaid shall consist of not less 
than three-fourths of the members present 
in person or by proxy at the meeting; 

(/) where a company is about to register as a com¬ 
pany limited by guarantee, the assent to its 
being so registered shall be accompanied by 
a resolution declaring that each member 
undertakes to contribute to the assets of the 
company, in the event of its being wound 
up while he is a member, or within one year 
afterwards, for payment of the debts and 
liabilities of the compan3^ contracted before 
he ceased to be a member, and of the costs 
and expenses of winding up, and for the 
adjustment of the rights of the contributories 
among themselves such amount as may be 
required not exceeding a specified amount. 

(5) In computing any majority under this section 
when a poll is demanded, regard shall be had to the 

number of votes to which each member is entitled accord¬ 
ing to the articles. 

U) A company registered under the Indian Com¬ 
panies Act, 1882, shall not be registered in pursuance of 
this section. 

The word "'company'* occurring in sub-section fi) (i) is used to 
mean an association of members, the shares of which are transferable. 

Per Lindley, L. J., in Queen v. Registrar, (1891) 2 Q.B. 598 at p. 610. 

A partnership constituted merely for the purpose of being incorporated 
under this section; is not deemed to be a company and cannot conse¬ 
quently be registered under this section. Queen v. Registrar, {supra). 



6,52 


THE COMPANIES ACT, I913 


Sec. 253 The words “duly constituted according to law“ were held in the same 

case to refer to companies constituted by the intervention of legislature 
or other tribunal competent to constitute companies, and not to 
consensual contracts. {Ibid, p. 614). 

It is not quite clear whether the learned Judge intended the 
observations made in the last-mentioned case to mean that no part¬ 
nership can even be treated as a “company duly constituted by law“ 
so far as this section is concerned, but if that is what was intended to 
be laid down, it is difficult to understand on what ground this can be 
sustained. 

This case came on for consideration by Eve, J., in the later case 
of Hammond v. Prentice Bros., (1920) i Ch. p. 201, where the learned 
Judge without deciding whether the previous case had the effect of 
deciding anything so drastic as that mentioned above, held that if 
however, such a partnership is ever registered and a certificate of incor¬ 
poration is issued, that would be conclusive, and the incorporation of 
the company could not be challenged. 

The section states expressly that it would be perfectly legal for a 
“company" to register merely with the object of winding up. 


254 . For the purposes of this Part as far as 

relates to registration of companies 
as companies limited by shares, 
a joint-stock company means a 
company having a permanent paid-up or nominal share 
capital of fixed amount divided into shares, also of 
fixed amount, or held and transferable as stock, or 
divided and held partly in one way and partly in the 
other, and formed on the principle of having for its 
members the holders of those shares or that stock, and 
III) other persons: and such a company, when registered 
with limited liabilib' under this Act, shall be deemed 
to be a company limited by shares. 


255 . 


R^'qtiirotnonts for re- 

by joint- 
stock companies. 


Before the registration in pursuance of this 

Part of a joint-stock company, there 
shall be delivered to the registrar the 
following documents (that is to 
sav): — 

V ' 

(j) a list showing the names, addresses and 

occupations of all persons who on a day 
named in the list, not being more than 
six clear days before the day of registration, 
were members of the company, with the 
addition of the shares or stock held by them 
respectively, distinguishing, in cases where 
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the shares are numbered, each share by its Sec. 255 
number; 

(2) a copy of any Act of Parliament. Act of 

the Governor-General in Council, Royal 
Charter, Letters Patent, deed of seffle- 
menf, confracf of co-parfnery or other 
instrument constituting or regulating 
the company; and 

(5) if the company is intended to be registered 
as a limited company, a statement 
specifying the following particulars 
(thaf is fo sav): — 

{a) the nominal share capital of the company 

and the number of shares into which 
it is divided or the amount of stock of 
which it consists; 

( 6 ) the number of shares taken and the 
amount paid on each share; 

(c) the name of the company, with the addi¬ 
tion of the word “limited” as the last 
word thereof; and 

{d) in the case of a company intended to be 
registered as a company limited by 
guarantee, the resolution declaring the 
amount of the guarantee. 


256 . Before 

^ Requirements for re¬ 
gistration by other 
than joint-stock com¬ 
panies. 


the registration in pursuance of 
this Part of any company not 
being a joint-stock company, 
there shall be delivered to the 
registrar— 


(j) a list showing the names, addresses and 
occupations of the directors of the com¬ 
pany; and 

(2) a copy of any Act of Parliament, Act of the 

Governor-General in Council, Letters 
Patent, deed of settlement, contract of 
co-partnery or other instrument con¬ 
stituting or regulating the company; and 

(5) in the case of a company intended to be 
registered as a company limited by 
guarantee, a copy of the resolution declaring 
the amount of the guarantee. 
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Sec. 257 


257 . 


Authentication of 

statement of existing 
companies. 


to be given to cus 
tomers. 


The list of members and directors and any 

other particulars relating to the 
company required to be delivered 
to the registrar shall be duly 
verihed by a declaration of any two 
or more directors or other principal officers of the com¬ 
pany. 

258 . The registrar may require such evidence as 

he thinks necessary for the pur- 
Registrar may require pQse of Satisfying himself whether 

evidence as to nature ^ ^ • i i 

of company. ally company proposing to be re¬ 

gistered is or is not a joint-stock 
company as hereinbefore defined. 

259 . (7) Where a banking company, which was 
in existence on the first day of May, eighteen hundred 

and eighty-two, proposes to re- 

banking'■‘commas" with gistcr Hs "a limited company, it 
limited liability, notice shall, at Icast thirty days before 

so registering, give notice of its 

intention so to register to every 

person who has a banking account with the company, 

either by delivery of the notice to him, or by posting 

it to him at, or delivering it at, his last known address. 

(2) If the company omits to give the notice 
required b\' this section, then as between the company 
and the person for the time being interested in the 
account in respect of which the notice ought to have 
been given, and so far as respects the account down 
to the time at which notice is given, but not further or 
otherwise, the certificate of registration with limited 
liability shall have no operation. 

260 . No fees shall be charged in respect of the 
registration in pursuance of this Part of a company, 

if it is not registered as a limited 

compauieI‘""frl ""p*,";" compan\’, oi' if before its registra- 
mont of foes. tioo US a limited compan35 the 

liability’ of the shareholders was 
lirnilf'd b\- .some Act of Parliament or .Act of the Govemor- 
General in Council or b\’ Letters Patent. 

261 . When a compan\’ registere in pursuance of 

this Part with limited liability, the word “limited” shall 

Addition of “Limit- foim aiid be registered as part of its 
cd" to n.ime. name. 
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262 . On compliance with the requirements of this See. 
Jr art with respect to 1 egistration, and on payment of such 

Certificate of regis- fccs, if anj':, as are payable under 

Table B in the First Schedule, the 
regish-ar shall certify under his hand 
that the company apph'ing for registration is incorporat¬ 
ed as a company under this Act. and in the case of a 
limited company that it is limited, and thereupon the 

company shall be incorporated, and shall have perpetual 
succession and a common seal. 

As in the case of a certificate of incorporation, a certificate granted 
by the registrar under this section is conclusive evidence of the fact 
that the requirements with respect to registration have been duly com¬ 
plied with, and that the company was competent to be registered. See 
In re George Newman & Co., (1895) i Ch. 674. See also Hammond 
V. Prentice Bros., (1920) i Ch. 20X. 


263 . All property, moveable and immoveable, 
including all interests and rights in, to and out of pro- 

Vesting of property perty, moveable and immoveable, 

on registration. ^^d including obligations and action¬ 

able claims as may belong to or be vested in a companj^ 
on the date of its registration in pursuance of this Part, 
shall, on registration, pass to and vest in the company as 

incorporated under this Act for all the estate and interest 
of the company therein. 


This section provides that where a company is registered under 
Part VIII of the Act, all the properties moveable and immoveable of 
such a company including all interests and rights in. to and out of 
property, moveable and immoveable, and all obligations and actionable 
claims as are vested in the company on the date of the registration shall, 
consequent to the registration, pass to and vest in the company as in¬ 
corporated without any formal deed of transfer. In other words there 
is an automatic vesting and divesting. The old company is divested 
of the properties, while the new company is vested with the properties. 


264 . The registration of a company in pursuance of 
this Part shall not affect the rights or liabilities of the 
,. of existing compauy in respect of any debt or 

, obligation incurred or any contract 

entered into, by, to, with, or on behalf of, the companv 
before registration. 

This section lays down what is a mere corollary to section 263 and 
provides that the registration of a company under Part VIII shall not 
affect the rights and liabilities of the company in respect of debts or 


t 
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Sec. 264 obligations incurred or any contract entered into, by, to, with, or on 

behalf of the company. 

The word “contract” would not include an arrangement with the 
contributories. Thus if an unlimited company is registered under Part 
VIII as a limited liability company, then notwithstanding the original 
arrangement, no contributory in the event of a winding up will be liable 
to contribute anything beyond the limit of the shares. Fountain s case, 
12 L.T. 335. 

265 . All suits and other legal proceedings which at 
the time of the registration of a company in pursuance of 

Continuation of exist- this Part arc pending by or against 

the company, or the public officer or 
any member thereof, may be continued in the same 
manner as if the registration had not taken place; never¬ 
theless execution shall not issue against the effects of any 
individual member of the company on any decree or order 
obtained in any such suit or proceeding: but, in the event 
of the property and effects of the company being insuffi¬ 
cient to satisfy the decree or order, an order may be 
obtained for winding up the company. 

This section provides that all suits or legal proceedings which may 
be pending by or against the company at the time of the registration 
may be continued in the same manner as if no registration had taken 
place. 


Effect of registration 266 . When a company is regis- 

tered in pursuance of this j*art— 

(?) all provisions contained in any Act of Parlia- 

ment. Act of the Governor-General in 
Council, deed of settlement, contract of co¬ 
partnery, Letters Patent, or other instrument 
constituting or regulating the company, 
including, in the case of a company' register¬ 
ed as a compan\' limited b3^ guarantee, the 
resolution declaring the amount of the 
guarantee, shall be deemed to be conditions 
and regulations of the companj^ in the same 
manner and with the same incidence as if 
so much thereof as would, if the company 
had been formed under this Act, have been 
re(]uired to be inserted in the memorandum, 
were contained in a registered memo¬ 
randum, and the residue thereof were 
contained in registered articles; 
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{ii) all the provisions of this Act shall apply to the Sec. 

company and the members, contributories- 

and creditors thereof, in the same manner in 

all respects as if it had been formed under 

this Act, subject as follows (that is to 
say): — 

(a) the regulations in Table A in the First 

Schedule shall not apply unless adopted 
bj^ special resolution; 

( 5 ) the provisions of this Act relating to the 
numbering of shares shall not apply to 

any joint-stock company whose shares 
are not numbered; 

(c) subject to the provisions of this section, the 

company shall not have power to alter 
any provision contained m any Act of 
Parliament or Act of the Governor-General 
in Council relating to the company; 

(d) subject to the provisions of this section, the 

company shall not have power, without 
the sanction of the Governor-General in 
Council, to alter any provision contained 
in an3^ I.etters Patent relating to the com¬ 
pany ; 

(e) the company shall not have power to alter 

any provision contained in a Royal 
Charter or Letters Patent with respect to 
the objects of the company; 

(/) in the event of the company being wound up, 
every person shall be a contributory, in 
respect of the debts and liabilities of the 
company contracted before registration, 
who is liable to pay or contribute to the 
payment of any debt or liability of the 
company contracted before registration, or 
to pay or contribute to the pa3/ment of any . 
sum for the adjustment of the rights of the 
members among themselves in respect of 
any such debt or liability; or to pay or 
contribute to the pa3^ment of the cost and 
expenses of winding up the company, so 
far as relates to such debts or liabilities 
as aforesaid; and every contributory 


THE COMPANIES ACT, I913 


shall be liable to contribute to the assets 
of the company, in the course of the 
winding up, all sums due from him in 
respect of any such liability as aforesaid, 
and in the event of the death or insol- 
vencj^ of any contributory, the provisions 
of this Act with respect to the legal repre¬ 
sentatives and heirs of deceased contribu¬ 
tories, and with reference to the assignees 
of insolvent contributories, shall apply: 

[Hi) the provisions of fhis Act with respect to— 

(а) the registration of an unlimited company as 

limited; 

(б) the powers of an unlimited company on 

registration as a limited company to 
increase the nominal amount of its share 
capital and to provide that a portion of its 
share capital shall not be capable of being 
called up except in the event of winding 
up; 

(c) the power of a limited company to determine 

that a portion of its share capital shall not 
be capable of being called up except in 
the event of winding up; 

shall apply notwithstanding any provisions contained 

in any Act of Parliament, Act of the 
Governor-General in Council, Royal 
Charter, deed of settlement, contract of co- 
jiartneiy. Letters Patent or other instrument 
constituting or regulating the company; 

(iv) nothing in this section shall authorise the com- 

pan\’ to alter any such provisions contained 
in an\’ deed of settlement, contract of co¬ 
partnery, Letters Patent or other instrument 
constituting or regulating the company, as 
would, if the company had originally been 
formed under this Act, have been required 
to be contained in the memorandum and are 
not authorised to be altered by this Act; 

(y) nothing in this Act shall derogate from any law¬ 
ful power of altering its constitution or 
legulations which may, by virtue of any Act 
of Parliament, Act of the Governor-General 
m ( ouncil, deed of settlement, contract of 


DEED OF SETTLEMENT 



Power to substitute 
memorandum nnd arti» 
cles for deed of settle¬ 
ment. 


co-partnery. Letters Patent or other instru- Sec. 266 
ment constituting or regulating the com- 

be vested in the company. 

267. (i) Subject to the provisions of this section, 

a company registered in pursuance of this Part may by 

special resolution alter the form of its 
constitution of substituting a memo¬ 
randum and articles for a deed of 

settlement. 

( 2 ) The provisions of this Act with respect to con¬ 
firmation by the Court and registration of an alteration 
of the objects of a company shall, so far as applicable, 

apply to an alteration under this section with the follow¬ 
ing modifications: — 

(а) there shall be substituted for the printed copy 

of the altered memorandum required to be 
filed with the registrar a printed cop 3 ^ of the 
substituted memorandum and articles; and 

(б) on the registration of the alteration being 

certified by the registrar, the substituted 
memorandum and articles shall apply to the 
company in the same manner as if it were 
a company registered under this Act with 
that memorandum and those articles, and 

the company’s deed of settlement shall cease 
to apply to the company. 

, der this section may be made 

either with or without any alteration of the objects of the 
company under this Act. 

( 4 ) In this section the expression “deed of settlement” 

contract of co-partnery or other instrument 
omtituting or regulating the company, not being an Act 
of Parliament, an Act of the Governor-General in Council 
a Koyal Charter or Letters Patent. 


Ordinarily where a “company” as contemplated in sec. 253, 
IS registered under the Act, it would not be necessary to put in Articles 
or Memorandum of Association. This section empowers such a 
company by a special resolution to alter the form of its constitution by 
substituting a memorandum and articles for a deed of settlement. Even 
if the substitution of the Memorandum and Articles of Association for 
the deed of settlement does not involve alterations with respect to the 
objects of the company, it would be necessary to obtain the sanction of 
the Court. See Ik re Braintree and Booking Gas Co., (1920) 2 Ch. 12 
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Sec. 267 Where such a change in the constitution is required, it would be desir- 

able to send along with the notice the proposed Memorandum and 
Articles of Association to every individual member. See In re North of 
England Navigation Co. Limited, (1920) S.C. 94. 

268. The provisions of this Act with respect to 
staying and restraining suits and legal proceedings against 

Power of Court to a company at any time after the pre¬ 
stay or restrain pro- sentation of a petition for winding up 
ceedings. bcfoie the making of a winding 

up order shall, in the case of a company registered in 
pursuance of this Part, where the application to stay or 
restrain is by a creditor, extend to suits and legal proceed¬ 
ings against any contributory of the company. 

269. Where an order has been made for winding 
up a company registered in pursuance of this Part, no suit 

Suits stayed on wind- or Other legal proceeding shall be 

ing up order. commenced or proceeded with against 

the company or an}’ contributory of the company in 
respect ol any debt of the compan}’, except by leave of 
the Court, and subject to such terms as the Court may 
impose. 


PART IX. 

Winding up of Unregistered Companies. 

270. For the purposes of this Part, the expression Sec. 270 

“unregistered company” shall not include a railway com- ' 

Meaning of “unregis- pany incorporated by Act of Parlia- 
tered company.” mcnt or by an Act of the Governor- 

General in Council, nor a company registered under the 
Indian Companies Act, 1866 , or under any Act repealed 
thereby, or under the Indian Companies Act, 1882 , or 
under this Act, but save as aforesaid, shall include anj^ 
partnership, association or company consisting of more 
than seven members. 

271. ii) Subject to the provisions of this Part, any 
unregistered company may be wound up under this Act, 

Winding up of un- and all the provisions of this Act with 
registered companies. rcspcct to winding up shall apply to 

an unregistered company, with the following exceptions 
and additions: — 

{i) an unregistered companv shall, for the purpose 

of determining the Court having jurisdiction 
in the matter of the winding up, be deemed 
to be registered in the province where its 
orincipal place of business is situate or, if it 
has a principal place of business situate in 
more than one province, then in each pro¬ 
vince where it has a principal place of 
business; and the principal place of business 
situate in that province in which proceedings 
are being instituted shall, for all the purposes 
of the winding up, be deemed to be the 
registered office of the company; 

{ii) no unregistered company shall be wound up 

under this Act voluntarily or subject to 
supervision; 

(m) the circumstances in which an unregistered com¬ 
pany may be wound up are as follows (that 
is to say): — 

{a) if the companj^ is dissolved, or has ceased to 

carry on business or is carrying on busi- 
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ness only for the purpose of winding up 
its affairs; 

(b) if the company is unable to pay its debts; 

(c) if the Court is of opinion that it is just and 
equitable that the company should be 
wound up; 

(iv) an unregistered company shall, for the purposes 

of this Act. be deemed to be unable to pay 
its debts— 

(a) if a creditor, by assignment or otherwise, to 

whom the company is indebted in a sum 
exceeding five hundred rupees then due, 
has served on the company, by leaving at 
its principal place of business, or by 
delivering to the secretary, or some direc¬ 
tor, manager or principal officer of the 
company, or by otherwise serving in such 
manner as the Court may approve or 
direct, a demand under his hand requiring 
the company to pay the sum so due, and 
the company has for three weeks after 
the service of the demand neglected to pay 
the sum, or to secure or compound for it 
to the satisfaction of the creditor; 

(b) if any suit or other legal proceeding has been 

instituted against an3^ member for any 
debt or demand due or claimed to be due, 
from the company or from him in his 
character of member, and notice in 
writing of the institution of the suit or 
other legal proceeding having been served 
on the company by leaving the same at 
its principal place of business or by 
delivering it to the secretary, or some 
director, manager or principal officer of 
the conipan^' or by otherwise serving the 
same in such manner as the Court may 
approve or direct, the company has not 
within ten da\’s after seryice of the notice 
paid, secured or compounded for the debt 
01 demand, or procured the suit or other 
legal proceeding to be stayed, or indemni- 
hecl the defendant to his reasonable 
satisfaction against the suit or other legal 
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proceeding, and against all costs, damages Sec. 27 i 
and expenses to be incurred by him bj^ 
reason of the same; 

(c) if execution or other process issued on a 
decree or order obtained in any Court in 
favour of a creditor against the compan3/, 
or any member thereof as such, or any 
person authorised to be sued as nominal 
defendant on behalf of the company, is 
returned unsatisfied; and 
{d) if it is otherwise proved to the satisfaction of 
the Court that the company is unable to 
pay its debts. 

(2) Nothing in this Part shall affect the operation of 
any enactment which provides for any partnership, asso¬ 
ciation or compan3^ being wound up, or being wound up 
as a company or as an unregistered company, under an3' 

enactment repealed by this Act, except that references in 
any such first-mentioned enactment to any such repealed 
enactrnent shall be read as references to the corresponding 
provision (if an3/) of this Act. 

(5) Where a company incorporated outside British 
India which has been carrying on business in British India 
ceases to carry on business in British India it may be 
wound up as an unregistered company under this Part, 
notwithstanding that it has been dissolved or otherwise 
ceased to exist as a company under or by virtue of the 
laws of the country under which it was incorporated. 

Notes of changes. Sub-section (3) has lieen added hy section 116 of th“ 

Amending Act of 1936. 

The amendment “imserts the provisions contained in section 338 (2) of the 

English Act providing for the winding up of companies incorporated outside 
British India.” —Notes on Clauses. 

This section relates to the winding up of unregistered companies as fnapphciblc 
defined in section 270, and consequently, the provisions of this section ^ssocia- 
cannot be applied to winding up of associations or companies consisting companies 
of less than 7 members at the time of the winding up. See In re consisting 
Bowling and Welby's Contract. (1895) i Ch. 663. where on a construe- thin^Lvm 
tion of the allied section of the English Companies Act, Lindley, L. J., niembers. 
observed at 668, as follows: — 

''What, then, are the conditions which must be complied with in 
order to give the Court jurisdiction to wind up what is here called an 
unregistered company? It must be some partnership, association or 
company ‘consisting of more than seven members.' What does that 
mean? Consisting when? It seems to me that the only interpretation 
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Sec. 271 


IMcan- 
ing of 
“memficr.s’ ’ 


S< ( lion 
a|)|)Iical)lc 
only to 
trading 
companies. 


can be 'consisting of seven members at the time of the winding up.’ ” 
See also the similar observations of Jessel, M. R., in In re Bolton 
Benefit Loan Society, Coop v. Booth, 12 Ch, D. 679, Speaking of the 
word “members” the learned Judge at page 670, in the case of In re 
Bowling etc., (supra), said the word “members” did not include the 
executors and administrators of a deceased member or a trustee in 
bankruptcy of a bankrupt member. Similarly in the case of In re South 
London Fish Market Co., 39 Ch, D. 324, it was held that the word 
would not necessarily mean “shareholders.” The principles of this 

case were followed in the case of V. R, Ram Chettiar v. Hurmusji, 

8 Rangoon 658. 

The wording of sub-section (i), specially the words “where its 
principal place of business is situate,” indicate that the companies which 
can be wound up under this section must be trading companies. On 
this principle the Courts have refused to exercise jurisdiction under this 
section in the case of, (a) literary and scientific associations, not esta¬ 
blished for purposes of gain, and (6) clubs. See In re Bristol Atheneum, 
43 Ch. D. 236 : and In re St. James Club, 2 De Ge. & M. & G. 383. 
The decision in In re Bristol Atheneum, however, was adversely criti- 

J., in the case of hi re Russel Institution, Figgins v. 
Baghino, (1898) 2 Ch. 72 at 81, where the learned Judge indicated that 
Mr. Justice Sterling was also of the same op;nion, (c) Friendly associa¬ 
tions which are registered under the Friendly Societies Act, or even 
unregistered, arc treated as unregistered “companies” within the mean¬ 
ing of this section and may be wound up as such. See In re Alfreton 
District Society, 7 L.l, 817 ; In re Twentieth Century Friendly Society, 
W.N. 236 : In re Osmondthrope Hall etc.. Society, (1913) W.N. 
243. See also In re J ictoria Soeiety, Knottingly, (1913) i Ch. 167. 
(d) A tramway company incorporated by a special Act, In re Brent¬ 
ford 1 ramway Lo., 26 Ch. D. 527. (e) A ferry company incorporated 

under a sjHcial Act of Parliament, In re Isle of Wight Ferry Co., 
2 W. ^ M. 3()7. (f) A water works company. See In re Burton Water 

Co.. 42 Cli. I). 583 : and In re St. NeoCs Water Co., 22 T.L.R. 478. 
(g) An exhibition company, Saunders v. Beevan, 28 T.L.R. 518. 
(//) A canal company. In re Woking Canal Co., (1914) i Ch. 300 

at 317. 

1 he elfecl of sub-section (3) is that a foreign company (foreign 
m llu- sense of being incorporated outside British India), even if 
it lias been dissoKed in the countr}^ of its origin, can be wound up 
under this section. It may seem at first sight to be curious that a com- 
p<in\ which has betui dissolved should again be wound up, but this 
has Ixen explained in ver\' cogent words by Atkins. L. ]., in the case of 
Russian C- English Bank v. Baring Bros., 154 L. T. at p. 609. where 
his T.ordship stated as follows:_ 

What is th(‘ result? The legislature has provided that a dissolved 
foieigu coiporation may be wound up in accordance with the provisions 
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of the Companies Act. The provisions of the Companies Act as to Sec. 271 
winding up are only applicable to corporations which are in existence. 

Are we to say that the legislative enactment is completely futile ; or is 
there another solution? I think that we are entitled to imply, indeed. 

I think it is a necessary implication, that the dissoh-ed foreign company 

is to be wound up as though it had not been dissoK'ed and therefore 

continued in existence. This seems to me with respect the necessary 

resu t of saying that it shall be wound up in accordance with the provi- ^'*^^panies. 

sions of the Act. There is nothing abnormal in such a provision. The 

* as of other countries accepts the principle 

of intonational law that countries ordinarih' accept the existence of 
juristic persons brought into being or recognized as existing in their 
country of origin. Similarly they accept the destruction or cessation 
of such a juristic personality under the law of its country of origin. Rut 
if the municipal law chooses it may in defined conditions refuse to accejjt 
or may accept only under conditions either the creat'on or destruction of 
a foreign juristic person ; whether it has done so is for the Municipal 
Courts to decide, but if it has then the Municipal Court must accept the 
situation. I see nothing incongruous in the legislature saying in effect we 

accept the existence of a foreign corporation coming to trade in this 
country ; we shall only impose a condition of registration. But if the 


corporation does trade here, acquires assets here and incurs debts here, we 
shall not accept its dissolution abroad without a stipulation that if desir¬ 
able it may be wound up here so that its assets here shall be distributed 
amongst its creditors (I do not stay to consider whether its English credi¬ 
tors or creditors generally) and for the purpose of the winding up it shall 
be deemed not to have been dissolved ; for that event would defeat our 
municipal provisions for winding up a corporation. This does not 
appear to me to be recreating or reconstituting a new corporation ; it is 
for particular and limited purposes refusing to recognise the dissolution 
of the old. The analogy is to this provision of section 295, sub-section 
(6) which provides that where a defunct compan}' has been struck off 
the register by the registrar and after publication of that fact in the 
Gazette has been dissolved, the Court ma}^ restore the company’s name 
to the register at any time within 20 j^ears and the company shall be 
deemed to have continued in existence as if its name had not been struck 
off.” See also In re Tea Trading Co., (1933) i Ch. 647 at 650. There 
i^s, however, no jurisdiction to wind up a company established in a 
foreign country which has no office or branch or assets in India, and 
which carries on business possibly by means of agents. See Bulkeley v. 
Schultz. L.R. 3 P.C. 764 ; and In re Lloyd Generali Italiano. 29 Ch. D. 
219. But the Courts would have jurisdiction if there is a place of 
business in India. See In re Commercial Bank of India, 6 Eq. 517 ; 

In re Matheson Bros. Ltd., 27 Ch. D. 225 ; and In re Commercial 
i^anh of South Australia, 33 Ch. D. 174. 

84 
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Sec, 272 272 . ( 7 ) In the event of an unregistered company 

being wound up, every person shall be deemed to be a 
^ . . . . contributory who is liable to pay or 

Contributories in wind- j. r “ "i i . 

ing up of unregistered COntl lbutC tO tilG p3.^^IT16nt Ot S-HV ClGut 

companies. lability of the company, or to pay 

or contribute to the pa>Tnent of any sum for the adjust¬ 
ment of the rights of the members among themselves, or 
to pa\' or contribute to the payment of fhe costs and ex¬ 
penses of winding up the company, and every contribu¬ 
tory shall be liable to contribute to the assets of the 
company all sums due from him in respect of any such 
liability as aforesaid. 

(2) In the eyent of any contributory dying or being 
adjudged insolvent, the provisions of this Act with respect 
to the legal representatives and heirs of deceased contribu¬ 
tories, and to the assignees of insolvent contributories shall 
apply. 

273 . The provisions of this Act with respect to 
staying and restraining suits and legal proceedings against 

Power to st,iy or res- a companv at auy time after the 
tr,iin proceedings. pi eseiitation of a petition for winding 

up and before the making of a winding up order shall, 
in the case of an unregistered compan\’, where the appli¬ 
cation to stay or restrain is b\' a creditor, extend to suits 
and legal proceedings against any contributory of the 
company. 


1 his section was introduced in order to prevent a creditor from 
suiu" a contributory of an unregistered company as well as the company. 


1 he powers given to a Court under this section are substantially 
different from those given under section 160. In the first place, the order 
can be made only on the application of a creditor. Then again the 
order to be made is for a different purpose altogether. See Rtidow v. 
(irciif Hnliii)! Mutual Life As^iuraitcc Sociciv, 17 Ch. D. 600 at 611. 


274 . Where an order has been made for winding 
UI7 an unregistered company, no suit or other legal pro- 
Siiits st.iy«i on wind- ccediiigs sliall be proceeded with or 

commenced against any contributory 
t'f the com]7any in respect of any debt of the compan}', 

c.vcei)t by leave of the Court, and subject to such terms as 
tli- Court may impose. 


ing up orclor. 
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275. If an unregistered company has no power to Sec. 275 
sue and be sued in a common name, or if for any reason 

Directions as to pro- it appears expedient, the Court may, 
perty in certain cases. winding up Order, oi' by any 

subsequent order, direct that all or an 3 / part of the pro¬ 
perty, moveable or immoveable, including all interests 
and rights in, to and out of property', moveable and im¬ 
moveable, and including obligations and actionable 
claims as may belong to the company or to trustees on its 
behalf, is to vest in the official liquidator by his official 
name, and thereupon the property or the part thereof 
specified in the order shall vest accordingly; and the 
official liquidator may, after giving such indemnity (if 
any) as the Court may direct, bring or defend in his official 
name any suit or other legal proceeding relating to that 
property, or necessary to be brought or defended for the 

purposes of effectually winding up the company and 
recovering its property. 

This section authorizes the Court in the case of an unregistered 
company to make an order vesting its property in a person to be appoin¬ 
ted as the official liquidator. The official liquidator may then sue or be 
sued in his official name or in such other name as the Court may direct, 
as the representative of the company. The effect of such an order would 
be that the property would vest in the official liquidator in his official 
character, and though he would be entitled to sue and be sued in his 
official name, he would not thereby become personally liable in respect of 
any obligation attached to the properties. In re Ebsworth & Tidy's 
Contract, 42 Ch. D. 23 ; and Graham v. Edge, 20 Q.B.D. 683. In the 
case of an action against a company in liquidation, however, the leave 
of the Court would be necessary, and an’ action commenced without 
such leave would be liable to be stayed. Graham v. Edge, {supra). 

276. The provisions of this Part with respect to 
unregistered companies shall be in addition to, and not in 

Provisions of this Part restriction of, any provisions herein- 
cumuiative. before in this Act contained with 

respect to winding up companies by the Court, and the 
Court or official liquidator may exercise any powers or 
do any act in the case of unregistered companies which 
might'be exercised or done by it or him in winding up 
companies formed and registered under this Act; but an 
unregistered company shall not, except in the event of its 
being wound up, be deemed to be a company under this 
Act, and then only to the extent provided by this Part. , 


PART X. 

Companies established outside British India. 


Sec. 277 




outside British India. 


277. (/) Every company incorporated outside 

British India, which at the commencement of this Act has 

Requirements as to ^ of busincss in British India, 

companies established ancl cveiy such Company which after 

the commencement of this Act estab¬ 
lishes such a place of business within British India, shall, 
within six months from the commencement of this Act or 
within one month from the establishment of such place of 
business, as the case may be, file with the registrar in the 
jnovince in which such place of business is situated,— 

(a) a certified copy of the charter, statutes or 

memorandum and articles of the company, 
or other instrument constituting or defining 
the constitution of the company, and, if the 
instrument is not written in the English 
language, a certified translation thereof; 
the full address of the registered or principal 
office of the compan}’; 

a list of the directors and managers (if any) of 
the company; 


(h) 

(c) 


(d) the names and addresses of some one or more 

persons resident in British India authorised 
to accept on behalf of the company service 
of process and an^’ notices required to be 
served on the companj’; 

and, in the event of any alteration being made in any 
such instrument or in such address or in the directors or 
managers or in the names or addresses of any such 
persons as aforesaid, the company shall, within the 
prescribed time, file with the registrar a notice of the 
alteration. 


( 2 ) Any process or notice required to be served on 
the compan\’ shall be sufiticiently served, if addressed to 
any jierson whose name has been so filed as aforesaid and 

left at oi' sent b\’ iiost to the address which has been so 
filed. 

( ?) Ever\’ com]')an\’ to which this section applies shall 
in every year file with the registrar of the province in 
which the company has its principal place of business— 
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(?) in a case where by the law, for the time being 

in force, of the country in which the com¬ 
pany is incorporated such companj^ is 
required to hie with the public authority an 
annual balance sheet,—a copy of that 
balance sheet, and if the balance sheet does 
not contain all the information provided for 
in the form marked H in the Third Schedule, 
such supplementary statements as shall 
furnish such information; or 

(ii) in a case where no such provision is made b 3 ' 

the law, for the time being in force, of the 
countr^^ in which the compan}^ is incorpo¬ 
rated,—such a statement in the form of a 
balance sheet as such company would, if it 
were a company formed and registered 
under this Act, be required to hie in accord¬ 
ance with the provisions of this Act. 

( 4 ) Every company to which this section applies and 
which uses the word “limited” as part of its name, shall— 

{a) in every prospectus inviting subscriptions for 

its shares or debentures in British India, 
state the country in which the company is 
incorporated; and 

(b) conspicuously exhibit on every place where it 

carries on business in British India the 
name of the company and the country -in 
which the company is incorporated in letters 
easily legible in English characters and also, 
if any place where it carries on business is 
beyond the local limits of the ordinary ori¬ 
ginal civil jurisdiction of a High Court, in 
the characters of one of the vernacular 
languages used in that place ; and 

(c) have the name of the company and of the 

country in which the company is incorpo¬ 
rated mentioned in legible English charac¬ 
ters in all bill-heads and letter-paper, and 
in all notices, advertisements and other offi¬ 
cial publications of the company. 

( 5 ) Evej-y company to which this section applies 
shall if the liability of the members of the company is 
limited cause notice of that fact to be stated in legible 
characters in every prospectus inviting subscriptions for 
its shares, and in all bill-heads and letter-paper, notices. 
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advertisements and other official publications of the com¬ 
pany in British India, and to be affixed on every place 
where it carries on business. 

(6) If any company to which this section applies fails 
to comply with any of the requirements of this section, 
the compan\', and every officer or agent of the company, 
shall be liable to a fine not exceeding five hundred rupees 
or, in the case of a continuing offence, fifty rupees for 
every day during which the default continues. 

( 7 j For the purposes of this section— 

(a) the expression "certified” means certified in the 

prescribed manner to be a true copy or a 
correct translation; 

(b) the e.xpression "place of business” includes a 

share transfer or share registration office: 

(c) the expression "director” includes an^^ person 

occup\'ing the position of director, bj' what¬ 
ever name called; and 

(d) the expression "prospectus” means any pros¬ 

pectus, notice, circular, advertisement or 
other invitation, offering to the public for 
subscription or purchase an\^ shares or de¬ 
bentures of the company'. 

((*?) There shall be paid to the registrar for registering 

any document required by this section to be filed with 

him a fee of five rupees or such smaller fee as mav be 
I)rescribed. 


Notes of ch.mges. The .inUMulnient proposed in the Bill "inserts the provi¬ 
sions ol section _i,7 of the l-inglish .Vet and recpiires the balance sheets of 
< otiipaiiics iiK-oriuiiatcfi outside British liulia to with the s;\me require- 

ments as tho.se of eompauies re-istere<l in British India.”—.Vo/e-c (>» Clauses. 
But the Select Cominittee recommended amendment of the .section by the 
lollowing observations:—“In view of the dilTiculty ‘which, it is represented, 
w.udd be exiienenced l)y certain companies incorpi>rated abroad if they were 
re(iuir<-d to prepare ami Ide i.alance sheets in the form required from companies 
iiKorporated m Ihitish India when the balance sheet prescribed by the law 
umler wi,i( h tliev are incorporated is of a widely divergent nature', we have 
-nns.dere.i ,t sulheient to secure that they shall tile with the registrar a copy 
‘*1 owt. pr.iper balance sheet, luit shall supplement it if necessary by further 

'I'HM.nents g.vmg the inhumation which is deemed essential and which'has now 
been ta udated m a new lorm inserted as l-'orm H in the Third Scdieilule of the 
Act. Where- any sucli companv is not requireel by the law of the countn* in 

mtoi|uuat(d to tile a balance sheet, the company must comply 
Uilh Ihe reii.iire.neids <,t the Hiitisl. Tndi.in Unv in this respect.” 

I he discretion given to the ('.overnor-f.enernl in Council to exempt foreign 

.onip.,ni,s from complying with the pnwisions of this section has now tieen 
done away wjth. 
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Re . subsection (j). The words in italics in danse 01 n-i r 
and the following proviso after danse li \ n . f'een inserted 

of the Amending Act of 1 Jo 1 ' ^ ”7 («) 

therein prescribe, exempt anv such ro- '""f -nditions, if any, as he may 

this requirement.] companies from 

See the observations of the Select Committee quoted above 
ing ---n n. .iVof t.. Amend- 

Act regarding fun'disclTO ‘he English 

any.^uch company is limited.--f^e/iorf o, U,e Select 'conluee "" 

.avete^trbrmi'^;;/^ ^ ^ 3 ), (0) and 0) 

Act of 1936. ‘ ^ hy section 117 (/,, „f t,,. Amending 

the companies incoTporlted"o‘utsic?e‘^BS"lnd!a 

and filed. 

-rr" -- ---- 

hshment of a place of business in 

whilftb^Tec^oi'lirt^ - P—- are to be sert.d, 

complied ,.i,h by ii. •» 

the company has its principal place of h, ■ ^ province m which 

balance sheet, in cases where by the kw ^0^^!’ T '°r- 

be filed. If the balance shee/^doL not co^a ^ah th "f - 

balance sheet has to be supplemented bv a qi Schedule, then the 

shall furnish the informations wanting. In a care'^wherTth 
for the time being in force in the country of its ori ’ 
balance sheet, then it will have to file su 7 h a stated't 
a balance sheet as would be required of a 

Indian Companies Act. ^ ^ under the 

Sub-section (3) as amended does away with the Hkrr r- 

was hitherto enjoyed by the Governor-Geneml in Council of”"’ 

foreign company from complying with the provisions of Lc 
a notification in the Gazette. section, by 

Sub-section (5) has been amended so as to brinrr 
provisions of section 348 sub-section 4 of the Engllh Act 
been inserted with the object of enforcing disclosure to th. m 
fact that the liability of the members of the company is limLd*" 


Sec. 277 
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Sec. 277A 


Restriction on sale 
and offer for sale of 
shares. 


277A. (7) ft shall not be lawful 
for any person — 

(a) to issue, circulate or distribute in British India 
any prospectus offering for subscription 
shai es in or debentures of a combany incor¬ 
porated or to be incorporated outside Bri¬ 
tish India whether the company has or has 
not established, or lohen formed will or will 

not establish, a place of business in British 
India, unless — 

(i) before the issue, circulation or distribution of 

the prospectus in British India a copy 
thereof certified by the chairman and two 
mfier directors of the company as having 
been approved by resolution of the 
managing body, has been delivered for 
^'^S^stration to the registrar; 
in) the prospectus states on the face of it that 

the copy has been so delivered; 

[in) the prospectus is dated; and 

complies with this 

ib) to issue to any person in British India a form 

0 / for shares in or debentures of 

SHcJi a company or intended company as 
foresaid, unless the form is issued imth n 

Pr,.v,dcd7hftfhii complies ivith this Part: 

Hon loiUi a hmta fide 'in-nhilirm'°ln '"T 

• nh ^Hcist- 

prospectus or form of a-hUientin^^^ Ir ^ of a 

shares or debentures xtill applicant for 

said, tins seefLn ^ ^fore^ 

application xvhether issued ou ^ P^'^spectus or form of 
forinaUo^of a company or 

India are offered for sale^o the outside British 

Po>n concerned had been a conffZ^SlZtt Za‘Zs 
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If I Z’Jeffs fjeJbfJ 9SA Se. 

shall be deemed to be ior'thp ^hat document 

prospectus issutdXdVm^^^^^^^^ « 

or sail to any%erLl!^Zhos7subscription 

rohose ordtnlry bZZss ft T. IT? of 

deemed an offer to the ^ublTl iTT’ ^^^t be 

section. for the purposes of this 

issu}fcirculaionT diTTutTTolT 

rupees. exceeding five thousand 

^^oris prospectus’/^TarTiriTTebT ^xpres- 

porated under this Act. ‘'^^^on to a company incor- 

This section has been introduced 53' the Amendincr 4 f c 

It incorporates pro^■isions which musJ be T r J 
prospectus, offering for subscrintion «hp .‘^^n^P'^ed with before any 
pany incorporated or to be incorporated^^^f or debentures of a corn- 
issued, circulated or distributed in British "indil. 

pectus, in addition 

prospectus. TffT T’ claUSC (a) 

must- ttttb-tectwn (/) of section ejif 

^0 *he follow- 

(i) the objects of the company ■ 

(ii) the instrunient constituting or defining ih , 

constitution of the company ^ 

{ill) the enactments, or provisions having the 

{iv) an address in British India tohere the sairl 

instrument, enactments or provisions Z 
copies thereof, and if the same are in a 
foreign language a translation thereof in 


277A 
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Sec. 277B 


(vi) 


the English language certified in the pres¬ 
cribed manner, can be inspected; 

(v) the date on which and the country in which 

the company was incorporated; 

whether the company has established a 

place of business in British India and, if 

so, the address of its principal office in 
British India ; 

Provided that the provisions of sub-clauses ii), {ii) and 

[III] of this clause shall not apply in the case of a 
prospectus issued more than two years after the date 
at which the company is entitled to commence busi- 

yicss j 

{h) subject to the provisions of this section, state 

the matters specified in sub-section (lA) of 

section 9 j and set out the reports specified 
tn that section: 

Provided that — 

is Published as a news- 

I * * J T T Cl sufficient 

compliance with the requirement that the 
prospectus must specify the objects of the 
company if the advertisement specifies 
the primary object with lohich the com¬ 
pany was formed, and 

(«) in section oj of tins Act a reference to the 

of the company shall he deemed 

‘^ox^titnUon of 

the company. 

O'- binding any appii- 
any rcauirrui ^ T f^ff^bires to waive compliance with 
him ivPh nr IE ‘ ? section, or purporting to affect 

spccUii allv j”jy f'<^>dract, document, or matter not 

M 7 f prospectus, shall be void, 

vcnlion r)i mtl r f ^^pn-co7npliance loith or contra- 

tor or othrr h ^ >'oguiremcnts of this section, a direc- 
not 6/r/^;' prospectus shall 

rwn-compiiance 

(a) as regards any matter not disclosed, he proves 

\b] hr 1 ^ cognisant thereof; or 

[b) he Proves that the non-comPliance or con- 

fafmifT I''"” mstake of 

jact on fus fart, or 
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n/ the cLt deZing Zh ZhTcaT’“°’’ 

Pronj?--~^ ^ 

a prospectus a sfateVen't ZTtl "Uptrto \ 

no director or otheZ LrLH H^^ of section 93, 

knowledge of the matters ZlTdffZeZ^'”^'’ 

any ulbiUtf’Zhi'cl f«v ZtrZZ’'‘faf”''* 

general law or this Act. apart from this sS« 

prospectus which Zy °be‘hsZ"Z'"lZ°"‘‘Z *•«« 

outside British India. ° ^ company incorporated 


Sec. 277B 


277 C. 


^ Restriction on canvas¬ 
sing for sale of shares. 


U) It shall not be lawful for any person to 
- «o from house to hoZseonZifg 


skae of a'TomfanfZorZZfd 

i ^ t ^th " I^ or any member of t 

not include ^anpf'ceHslTfoX^^^^ 

secUon sZll ht'lHf ^ontravlntion of this 

rupees, shall be liable to a fine not exceeding one hundred 

This section has been introduced by the Amending Ar-t r c: 

It prevents what is known as ‘house^ to house’ h ^ ^ 

From the language used it would appear as if the sendlil^^f 
all houses would not be hit by the section It i<i f 
attendance from house to house for the sale of shares that i 

Sub-sec,ion (s) however, exeinp.s a„end,„c. f^cThe t 

purpose. lor tne same 


provisions of sections 100 to tt^ 
both inclusive, and 120 to 125, both inclusive shill 

extend to charges on properties in 
j , , British India which are crpnf^/i 

and to charges on property in British India whilht 
acquired after the commencement of the Indian Corn 


Registration of charges. 
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panics {Amendment) Act, ig^d, by a company in¬ 
corporated outside British India which has an established 
place of business in British India. 

iliis section imposes on foreign companies the duty of complying 
with the i)ro\isions of sections loc) to 117, in relation to registration of 
charges and mortgages (,f properties in British India, so as to enable 
persons dealing with such companies an opportunity of knowing, if they 
wanted to do so, the encumbrances on their properties in British India. 
The language of the section shows that the duty so imposed is limited 
to registration f)f charges and mortgages created after the commencement 
of the Act, and subsisting on properties acquired after that date. 

277 E. The provisions of sections ii8 and no 
shall mutatis mutandis apply to the case of all com- 

of^recHvef pauks Incorporatcd outside British 
,, . r ■ India hut having an established 

p ate of business in British India and the provisions 
of section tjo shall apply to such companies to the 

of requiring them to keep at their principal 
place of business in British India the books of account 
> (by that section with respect to money received 
and expended, sales and purchases made, and ■assets 
and liabilities in relation to its business in British India. 

These are new sections (277A to .77I.;) inserted at the 
(I.l of I art \ hy section 118 of the Amenclinf; Act of t<h6. 

New Mclions 277A and 277B reproduce sections 5 v,'an<l of the Fnelish 
: and rcK. ate the is.ie of prospectus on hehaU of'co.npanL in^^cSS:!! 
■n Md, fir,fish India. Sections 277C and 277^ follow section 90 of the Englisl- 
■ HI n.alsiiiK applicahle to such companies the provisions of the Act which 
o o.Mra.ion ..f charges and registra.ion of the appointme^U ^ ^ 

,, ' ' •"77C ami 2770 as mentioned in the 

■ now .orrespond to sections 27717 and 277E. respectively. 

IliH strlion impo.ses upon every company incorporated outside 
>ri isli India, but haviiif; established places of business in British India, 
i< ' mU (d ha\ intf to comply with the provisions of sections 118 and 119 

'vliich notice of appointment of receivers has got to be 
Ci- . I, 1., Ill,- general public in the mode specified in these sections. 

y 'I ■' "hikes the provisions of section 130 of the Act applicable, 

• I'dses of foreign companies carrjdng on business 

fndi.i, bt- requiring them to keep at their principal place of 

l>""ks of account as required by section 130, 

I ''iiicl spent, sales and purchases made, 

• p' ,, and liabilities, in relation to their business in British India. 

In<'li r/r'’'f' * "Inionsly to enforce the keeping in British 

f"<ha ol seit-contamed records of the business carried on here. 



a company Sec. 277F 

the accept- 
nioney on 
otherwise, 
order, not- 
tn any one 


PART X A. 

Banking Companies. 

^ company means 

^hich carries on as its principal hZiZs 

com;any’°" dePosits of 

subject topoithdrawTitlheq^r^^^ Z 

or ,nor. of L fo^^L % nZoTP 

ii) the borrowing, raising or takina ^ 

ZZly^C aZLcZ, % 

tkT\:X. ^fcTpuzh^ 

r“ic.r4f'T r 

promissory notes. Lupons. draftt^m's 

railway receipts, warrants 
certificates, scrips and other 
ana securities whether 
. - or negotiable or nnt it 

granting and issuing of letters ni ' 

travellers’ cheques and circular noLZ^fht 
and specie; the buyine and <t^ir 

ZtT foreigZlaZk 

commission, ZZdeZiZitiPg'^Znd 'dZaUn '''' 
and investments of alZkind<i’- 

chasing and selling of bonds 

ZSIe&Zr 

l^ns and adf^l% ^ oi 

deposit, or for fflfmtody ofTtZ’^ ■ "" 

and securities; ^ ^ ^oney 

{2) acting as agents for Governry,^^ic 

ZZnZ'tkl j°’' PoConZr 

persons, the carrying on of agency busl 


of lading, 

debentures, 

instruments, 

transferable 

• • 
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ness of any description other than the 
business of a managing agent including 
the power to act as attorneys and to give 
discharges and receipts; 

(_?) contracting for public and private loans and 
negotiating and issuing the same; 

(4) the promoting, effecting, insuring, guaran¬ 

teeing, underwriting, participating in 
managing and carrying out of any issue, 
public or private, of State, Municipal or 
other loans or oi shares, stock, deben¬ 
tures, or debenture stock of any com,- 
panv, corporation or association and the 

lending of money for the purpose of any 
such issue; 

(5) carrying on and transacting every kind of 

guarantee and indemnity business; 

, • ng or financing or assisting in pro- 
motmg or financing any business under¬ 
taking or industry, either existing or 
new. and developing or forming the same 
either through the instrumentality of syndi- 
ccites or otherimse 


{7) acquisition by purchase, lease, exchange, hire 

or otherwise of any property immoveable or 
moveable and any rights or privileges which 
the company may think necessary or con¬ 
venient to acquire or the acquisition of which 
in the opinion of the company is likely to 
facilitate the realisation of any securities 
field by the company or to prevent or 
diminish any apprehended loss or liability; 

(<V) managing, selling and realising all property 

moveable and immoveable which may come 
into the possession of the company in satis¬ 
faction or part satisfaction of any of its 
claims; 


( 9 ) 


(/o) 


acquiring and holding and generally dealing 
loith any property and any right, title or 
interest in any property moveable or im¬ 
moveable lohich may form part of the 

for any loans or advance or which 

with any such security; 
undertaking and executing trusts; 
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{T 2 ) 


(13) 


in) 


(15) 


(16) 


{17) 


undertaking the administration of estates Sec 

executor, trustee or otherimse ■ 

sZreTin tlv'ZZ ‘>”‘1 holding 

^ ..wf 

.r £=— 

oricZ 
«z: 7 o::fd 7 fzZnTe ■ 

guaranteeing monevs for chanTahU '''' 

f~7u^tr r ^-y^^n Z 

the acquisition. coZstrZctioZ' 

ora~ent for the pUosZ^ZZZ^^ZZ 

"''ZxZal 7 nTua%nr^^^^^ ^^--loping. 

of or turning into ZccoZZt 

rights of the company ^ Property and 
acquiring and undertaking the whoJ. 
part of the business of ani ZrZi Z 

doing all such other thirds asZZ' 

conducive to the hromniZn. ^^J^^dental or 

of the business of the compaZy'^^''^^''^^'^^'^^ 


Notes of changes. This PtH- ya j i 
are new and have been inserted by section to .;;K. 

The Amendment “inserts a new Part rr.r.f • • Amending Act of in .r> 

«or.Tivrr.t-- - i™--- 

sport of the Select Com niitiee. ^ ^'^putable bmkers.’'. 

Sections 277F to 277N have been introduced bv th. a 
of 1936. These sections relate to and make provisions f Act 

Pa.,es in the Act. The provis.nns „f these sections, eteprth'o" e Zn- 
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('oneral 
notes. 


11 istor\ 


tained in sections 277K and 277L apply to all banking companies as 
defined in the Act. As to Scheduled banks as defined by section 2 of 
the Reserve Bank of India Act, they are not affected by the provisions 
of sections 277K and 277L relating to keeping of cash reserves and 
reserve funds. So far as provisions under this head are concerned, the 
Scheduled banks are governed by the specific provisions in that behalf 
contained in the Reserve Bank of India Act, 

Ihe question of making special provisions for banking companies 
as been considered on several occasions by several committees, and 
various recommendations were made from time to time. The important 
amongst these committees were the Hilton-Young Commission and the 
Central Banking Enquiry Committee. Part of their recommendations 
were given effect to by the Reserve Bank of India Act ; but the provi¬ 
sions of that Act were intended to apply to the comparatively bigger 
banks which under that Act were called the “Scheduled banks." The 
.small banks, and banking companies, were left untouched by the 
Reserve Bank of India Act, and that is why it was felt by the Govern¬ 
ment of India that some provisions should be made so far as these 

companies were concerned,, in the present Act, till a comprehensive 
banking legislation is undertaken. 

Ihe initial difficulty was to envolve a definition of "bankin- 
ri.mpaiiies." This involves a consideration of the limits within 
winch the activities of the banking companies should be limited, 
and that possiblv explains why neither the Hilton-Young com- 
nin.cuhv of mission nor the Central Banking Enquiry Committee atWmpted 

0 define a banking company. For the purposes of the new chapter 
lowever-.t became essentially necessary to evolve a definition and 
he fram.rs of the Act had to do so, though they frankly admitted 
-nonnous difficulty in their way. The framers have tried to make 
dm delimtion as exhaustive as possible. In order to provide against 
omis,K,ns and unforeseen contingencies, power has been left to the 
(.overnor-t.eiieral in Council under section 277G, to specify by 
'-dheatioii in the Gaze/ie of India any other form of business which 
ma.v be icnsulen d to be lawful for a banking company to engage in. 

I lie in.iin [loint to be noted is that according to the definition, the 
1 imipi nisiiiess of a banking company must be the acceptance of 
•posits of monev on current account or otherwise, withdrawable by 

rnissibh fr'r* ^ 1 •"‘der. Along with this principal business, it is per- 

ss bh for a banking company to carry on the other businesses set out 
in suo-cIaus(‘s (i) to (17). 

I 1 <*r(I(i in the opening part of the section appear to 

"'.ich do « ,V,uo ch<,q„es or d.;!,,, and 
Sk™! h-'Z-V"' "" on orders 


” Ha 11 kin/s' 


I'riFK ipal 
I'li.sincss of 

• I ba 11 1 < i 1 1 jr 

<'>mf)aris- 
l)c 

■ < cpfaiK (• 

f>f <l<'|)o,sits 
idulrau - 
•able b\' 

( hcfjiic, 

< I raff or 

< Hvlcr. 



banking companies 5gj- 

It IS difficult to say what the exact effect of clause (17) iq Ac c;- 

See the observations of Lord SpIK ^ b=>ence of these words. 

Ea„e„R,y Co Ta c^I, Sdbome AUoroey General Great 

these ».s.r a?e „*eUL, at'dr^lTat^'r" t 

will certainly authorize the doing of any act which l l°®;i 

Hall Colliery Co.,l. R Trn f company. See In re Baglan 

minster Palace Hotel Co 8 H c"^7r2 Stmpson v. West- 

anythinranTeterytZ7 undtr ^ 

ducive to the promotion or ad^auLment of h 

The operation of these words musT be Med ^^0^ 

reasonably and hona fide be deemed conducive to the business^ofT 

rneJl]% as Tcr%%- 

it propose, to carry ITbustell mZo7dZaTk-%Zf’'’ 

ZemZanlZfZtt ZTobieitTottkZ '""‘b 

carrying on of the tntsZes 7 Zac 4 tZ:dlZ^H, ZoZ^ 

by cheque dratt or otheZZeZonT^mZZZZZZ 
forms of business specified in section 27T ^ 

(2) No banking com-bany whether i-ytrctarrhey-u r j ■ 

277F other forms of business which it miy bi llwLlun^'^ 
this section for a banking company to engagTin^ ^ 

Notes of changes. This section *'restricts the artiViVi^o r , 
to ordinary banking transactions.”—Noteis on Clauses companies 

“We consider that this section should aoolv tn 
side British India. We have postponed its opemtiorfor ^corporated out- 

companies^ time to make any necessary arrangement for c^T'” ^o afford 

section .of the Select ComnZttee compliance with the 
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Sec. 277G 


This section has got to be read with section 277F by which the 
legislature has limited the activities of banking companies to the carrying 
on of the principal business of accepting deposits of money on current 
account, or otherwise, subject to withdrawal by cheque, draft or order 
and any one or more of the businesses specified in sec. 277F (i) to (17). 
According to this section, after the 15th January 1937, no company can 
be formed for the purposes of carrying on business as banking company 
or can use the word ‘bank’, ‘banker’ or ‘banking’, unless the objects 
of the company are limited as aforesaid. Even in the case of existing 
banking companies, sub-section (2) provides that no such companies 
whether incorporated inside or outside British India shall after two years 
from the date of the commencement of the Amending Act, carry on any 
orm of business other than those specified in section 277F. Thus even 
foreign banking companies are brought within the purview of the Act, 
and they must conform to the provisions of this section after a period 
o wo years from the date of the commencement of the Act. 

The proviso to sub-section (2) gives the Governor-General in Council, 
the power to add to the formidable list set out in clauses (i) to (17) of 
section 277F, and amply safeguards any apprehension as to inadvertent 
or accidental omission of any legitimate banking business from the list. 


anaging 


0/ hanking company shall after the expiry 

of two years from the commencement of the Indian Com- 

Banking company not panics {Amendment) Act jq^6 
n-ploy managing employ or he managed by a manag- 

, t , agent other than a bankin p com¬ 

pany for the management of the company. 

incorporate.! should not bo exempted 


provKlerthat'^'''"-' the provisions of section 87A. It 

ir al n "-here the existing mana- 

f’oin the date'^nf t/'^^ maximum span of life of twenty years 
mana . I 1 '' of the Amending Act. the Listing 

span of life o'f'hLLlaL"‘'Aftor^‘^"’^ companies have been given a 

automaticalh^ come to in end 7 managing agency would 

vhil,- in the en- / 1 Another point of distinction is that 

can seek re 1 ‘'r companies the existing managing agents 

of T 1 r- and can again be re-elected, no managing agents 

is rnaX can be appointed after two years. An exception 

a} act as a managing agent of another banking company. 
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It IS doubtful, however, whether in view of sertinn u 1 

“''.hr'’*"" 

can alter the expiry of two ve;^rQ frnm +1.^ inaia, 

act ^ ^ ^ ^ commencement of the Act 

act as such managing agent, having regard to the fact th;,t . 7 

a managing agent is specifically barred under section 277F M Th 
there is an obvious incon<;i<;tPn^.7 ^ 77 ^ (2). Thus 

and section ad.r.arrd he L, 'I 

suhm”"’'’*”"" ""■““Sing arnr"„°'?h:'r 

'i. 

Kestriction on com- ^jter the Commencement ni th^ 

mencement of business OJ the Indian 

by banking company. ^ompanies {Amendment) Act, 1026 

shares have been allotted + busmess, unless 

a sum of at least fifty thousand ru-^Zl aTiorkinslal^}"^^ 

with the registrar. ^ ‘ paid-ufi capital has been filed 

business is commenced.adequate working capital before 

The object of this section is to prevent anv rnmn^r. t 
mencing business as a banking company • and unL^Tb ^ 
at least 50,000 for working canital an Jj ^ 

~.o .0 

277J. No banking com.fiany shall create any chara^ 

on unpaid capital. 3 . ^^e COm- 

invalid. 

Notes of changes. "A banking company should not be allowed to cre;,f 
charge upon unpaid capital .”—of the Select CotnmiUee. 

4 

277K. (j) Every banking company shall after the 

Reserve fund. Commencement of the Indian Com- 

.. , , fames {Amendment) Act, igo 6 main 

tain a reserve fund. ■’ 


Sec. 277H 


pany, and any such charge shall be 


684 


THE COMPANIES ACT, 1913 


Sec. 277 K 


( )l)jcct <)l a 
Fluid. 


Sfat iitory 

dill S' f.f 

iria i n (.1 i n- 
a 

r<'-s(‘r\'C‘ 

I- und. 


Prot:rT\atiMn 

of 

I'Uiid. 

I)ocs not 
ap|>I\’ to 

comf)anics 
lj(-forc ^ 

\(a rs. 


(2) Every banking company shall out of the declared 
profits of each year and before any dividend is declared 
transfer a sum equivalent to not less than twenty per cent. 

of such profits to the reserve fund until the amount ot the 
said fund is equal to the paid-up capital. 

{3) A banking company shall invest the amount 
standing to the_ credit of its reserve fund in Government 
securities or in securities mentioned or referred to in 

TnnT^. i ^^dian Trusts Act, 1882, or keep deposited 
in a special account to be opened by the company jor the 

teltion (7\ in clause (e) of 
section (2) of the Reserve Bank of India Act, igsq: 

not provision of the sub-section shall 

commences incorporated before the 

Act 10^6 till Indian Companies {Amendment) 

"a reser..e fund.- 

«•><■ reserve fun^ .^s 1 fixedr rn"T" ^ transferred to 

of the cai.ital.o/ “ P^'‘"<'‘'tage 

By this section, the duty of maintaining a reserve fund has been 
made obligatory on banking companies after the commencement of 
u Amend.ng Act o 1936. The object of providing a reserve fund is 

O assets a nT"',’,' depreciation 

reseVve fund ^ "tanagements generally provide for such 

rts nc funds. B.xpenence however has shown that so far as small 

is ve'ry^ofu'nTo"-'^'' concerned, their management 

>s tc.j often so imprudent, that in quite a large number of caL no 

:s ::t,rLcr;,;r~ 

bankhi!" ‘'PP°scs a statutorj^ duty on the part of the 

and r ■of their work 

\'eai hf.f' "■®Po“'‘''h'''t‘cs, to set apart from, out of the profits of each 

in the r ^ ':''''‘h'ncl is declared, a sum of not less than 20% 

■ t u reserve fund and to continue doing so until the amount of the 
c fund reaches the amount of the paid-up capital. 

In order to pre^•ent the reser^•e fund being utilised in the business 
of lie companx-, sub-section (3) provides that all resera-e funds must 
be kept iin ested in Go^•ernlnent securities, or trust securities, or be kept 
in deposit in a special account to be opened in a scheduled bank. In 
he case of e.xist.ng companies the operation of the provision as regards 

u'u-"tYom P«^‘PP”ccl until after the expiry- of two 

MciK-, irom the commencement of tlie Act 
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6 . - 
Cash reserve. ouc uud a half per cent, of the time 

liabilities of each such day. ^ demand 

and -time liabSme^mmns 

liabilities. 

aPPlf^ TXllTba^kZ 7eilr‘’‘”‘, 

serfWK 20 / the Reserve Bank of Indt Actff,‘ 

( 4 ) If default ts made in complyin<^ with fh^^' 

ments of section 277G, section 277 H seciionJfy^'"l''^~ 

277K or section 277M or with'ih/ section 277J, section 

section as to the maintena^e It a cTsTrllT 

and wilfully a party to the defaulfshall '^^^■,.\}^e)wingly 

which the default continues and if dT ^^ly during 

Plying with the requTeTTof it tT com- 

of the statement referred to in \ ^ filing 

which the default cojinulff ‘i’^'ing 

‘“Mto.. ■ 'w. hL* 

provided for the minor ofience of failing to file the n^lri? reduced the penalty 

'..bili,i», and 5 per ce„,. „t the - del^nd” "•™" S.S., 

upon the company the duty of filing with the Reei "t “Poses be meta- 

day of every month a staLent of the amounts ' 

of each week of the preceding- month . held on the Friday 

demand liabilities of each such day. ’ Particulars of the time and 

The object of this section is to enforce the Pore ■ 

moderate amount of cash funds to meet the ordinary SiU ta* '“’l" 

Sub-section (4) provides for defaults in respect of th • 
of section 277G, 277H, 277J, 277K and 277M. Provisions 
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277 M. A banking company shall not form or hold 
shares in any subsidiary company except a subsidiary 

Restriction on nature f/ OWtl formcd for the 

of subsidiary companies. pUVpOSC Of WlueTtURtHg Ufld CXCCHt- 

trusts, undertaking the adminis¬ 
tration of estates as executor, trustee or otherwise and 
such other purposes set forth in section 277F as are inci- 
dental to the business of accepting deposits of money on 
current account or otherwise. 

Notes of changes. 'If a bank lias subsidiary companies these companies 

It is not quite clear as to what this section aims at. The language 
IS rather confusing. 

The section seems to restrict two things viz: (a) that a banking 

company' shall not form a subsidiary company, except one for the 

purpose of undertaking and executing trusts, undertaking the 

administration of estates as executor, trustee or otherwise or the other 

purposes set forth in section 277F which are incidental to the business 

o accepting deposits of moneys on current account or otherwise ; and 

[b) that a banking company shall not hold shares in any subsidiary 

company except m a subsidiary company of its own formed for the 
j>urix)sos mentioned above. 

The meaning of the words '‘in any subsidiary company except a 
subsidiary company of its own" is rather difficult to follow. As has 
leeii noticed m the notes of section 2, the words "subsidiarj^ company" 
and luilding company" must be read together. They are relative 
crm>. It IS only when one company holds more than 50 per cent 
ut Sharis ,n another company, that the relationship of'a "holdine 
'umpany and a "subsidiar^i company" comes into existence The 
<<'mp.,nv which holds more than 50 per cent, of shares in the other com- 
l>a.u is called the "holding company", while the company in which 
su.li share, are held by the "holding company" is known as the 
’ulisKhaiy conipaiit-." This is as between themselves. But so far 
as out ulers are concerned, they are merely two separate companies. 
^Mun therefore, the legislature talks of a banking company not being 
-nffiuh ut to hold Shares .1. a subsidiary compa^i oth^r a 2 

.1 npany of it,, own, it is difficult to understand what the 
■> -- ecp a sub..idiary company of its own" are intended to 

! in : 1 ~^»bsidiary vis-a-vis the banking 

dial'.; ; i n ■ ,more than 50 per cent 
ilMt , bii lin. . . ' ‘ '"Sislature intended to mean 

a aih.idiaiw compan'v "o a"Z‘l is 

'■a' ianguage is nit li :,Z 

It is not clear consequent^- as to whether the intention is to prevent 
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subsidiary ontT own °Tnd°wh"*h*”^ ‘ not Sec 

nsenboneS in ,b. a"', “ I^'LTs'r 7' .'f “ 

for a banking c„”p.ny LcoJXm ® 

This uncertainty has iause?’» a “'fV description. 

existing banks, and it is hon^H confusion in the case of 

be drawn to this section and tha^t th ' 'epslature will 

section wiii be soon rro^ed^^^E^rnT^ 

;rbeT' 4 er„ 7 btin“r„r',r »“ “-2: 

(S) undeiLg anraSnStil'n’ oTtSe:"!s“eae“r”“”^ 

or otherwise, and (3) such other businesses as are lnr ^ T, 

:-or conducive''lifb bTsTen usTrsectfon^^^toVb 

m limitation of the scope of the objects of the company ’ 

’"tZZX “unZuZ Zee" 

. 4 ° p'rocStuS'."" " 1L «^«ke an order st^int 

all actions and proceedinpZZaZlZfZ^ continuance of 
fixed period of uZe on sZcu ZZl JZd Zo^PZ^ ^ 

feni fhPpIrPt Fd”* U^ne PZiTet 

accompanleTbl PPporiZf thfPgtsZPT"'’'"’"'" 

reasons, grant interim relief even if tZ a-hJ^^ 
accompanied by such report ' is not 

(5) The registrar shall for the purho^Pc l- 
be entitled at the cost of the comPanZ^ report 

financial condition of the company ahd in the 

section 14^. ^ pcate issued under 

Notes of changes. This "ffives efferf +r. 

Banking Enquiry Committee that provision shou']d°t^™^" Central 

to save from liquidation a banking company in temn ^ "moratorium 

on Clauses. ® company m temporary difficulties. 


277M 


This section authorizes the Courts to 
thing in the nature of a temporary 
this section, where a banking company 


make orders declaring some- 
moratorium. According to 
IS temporarily in difficulties 
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( )l)j(‘Ct f)f 

section i.s 
to give 
respite to a 

company in 

temiiora ry 
<li(liculties. 


and is unable to meet its obligations, it can apply to Court with a report 
of the registrar as to its financial condition for staying the commence¬ 
ment or continuance of all actions and proceedings against the company 
for a fixed period of time. The Court is given powers in proper cases 
to make such an order. The object of this section obviously is to give 
a banking company, in temporary difficulties, a respite so as to enable 
it to stabilise its finances. To provide for cases of urgency, the Court 
is given powers to grant interim reliefs, even if the application is not 
accompanied by the report of the registrar. The final order however 

cannot be made unless the report of the registrar is placed before the 
Court. 


\S’hat the 
report 
should 
contain. 


Registrar 

ina\- 

employ 

accountant. 

klTect of 
order. 


Although the section is quite silent as to what the report should 
state, it is obvious that the report of the registrar must be one as to 
the financial condition of the company, and must contain such parti¬ 
culars as would enable the Court to judge for itself, whether sufficient 
grounds have been made out by the company for the granting of the 
relief under this section. In other words, the registrar's report should 
state (a) the existing assets, (b) the existing liabilities, and (c) the 
chances of the company being able to meet its obligations, provided 
reasonable time is given, and (d) the time that would be reasonably 
.required by the company to stabilise its financial position. Where a 
jreport from him is sought for, sub-section (3) entitles the registrar to 
hold an investigation into the financial condition of the company, and 
for such purpose at the cost of the company, to have the books and 
documents of the company examined by an accountant, qualified to 
act as an auditor under section 144 of the Act. 

The Court may impose conditions at the time of making an order 
under this section. 

The result of an order made under this section would be to prevent 
the commencement or continuance of any action or proceeding against 
the company, during such, time as the order remains in force. 



part XI, 

Supplemental. 

Legal Proceedings, offences, etc. 

278. (i) No Court inferior to that of a Presi-^ 

Cognizance of offences. of ^^thp Magistrate 

ot the first class shall try any 

t zi Tf o « against this Act. 

iurisdictiori of the Hij?h Courts oj'ig^inal civil 

p7S“e‘"f8o8“''ev^^^^ 'I 
toJi nl-cogn*abT‘’"" deemed 

This section indicates the Courts which are fo fr„ rr 

rrt ps r 

^t.o„ (I) Presidency Magistrate or Magistrates of the first Lss shah 

what the effect of Sub-section [a) 1 . It speTkfofoffe ^ 

* 11 and provides that where such a^ ofenL^^^ 

committed by any person within the local limits of the ordin.r ? 

civil jurisdiction of the High Courts of Judfcature 

Madras and Bombay, it may be tried in a summary way'Ty 

any Presidency Magistrate of the place at which such Court is held 

is m h ^ one which 

IS punishable with imprisonment. Does it mean that such an offence 

IS to be tned in the sessions and not by the Magistrate? Again 

supposing an offence was committed in the town of Allahabad pftna 

or other places which are not Presidency towns, the question’ would 

arise as to whether the offence is triable by the High Court in its 

ordinary original civil jurisdiction or by a local Magistrate having first 

class powers in the area. The matter camb up for considerst.An 

before the Full Bench of the Allahabad High Court in the case of 

Hansh Chandra v. Narain Sinha & anr., A.I.R. (1936) All.. 830, and the 
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Sec. 278 Court held that such a proceeding cannot be tried by the High Court, 

although it is one of the Courts which could try such an offence under 
section 29 (2) of the Cr. P. Code. Their Lordships held that the High 
Court without any commitments made to it, cannot take cognisance 
of an offence straight off. 

The effect of sub-section (3) is to make every offence a non- 
cognisable offence. For a cognisable offence, see section 4, sub-section 

4 

(/) of the Code of Criminal Procedure, where it is defined as an offence 
for which a Police Officer within or without the Presidency towns may, 
in accordance with the Second Schedule of the Code, or under any law 
for the time being in force, arrest without warrant. 


27D. 


Application of fines. 


The Court imposing an\’ line under this 

Act maj’ direct that the whole or 
any part thereof be applied in or 
towards pa^'inent of the costs of the proceedings, or in 
or towards the rewarding of the person on whose 
information the hue is recovei'ed. 


When 
can order 
made. 


.Xoplit a- 
lion for 
security 
mtiv he 
inatle at 
aiu' time. 


280. Where a limited compan\- is plaintiff or 
petitioner in an\’ suite or other legal proceeding, any 

Court having inrrisdiction in the 
matter may, if it appears that 
there is reason to believe that the 
company will be 
the costs of the defendant if sneeessfnl 
require sufficient security to be given 
and ma^’ sta\’ all jn'occcdings until 
given. 


Power to require limi¬ 
ted company to give 
security for costs. 


unable to pay 
in his defence, 
for those costs, 
the securit\’ is 


This section autborises tlie Court before which an action or 
a proceeding is pending, in which a limited companv is the plaintiff 
or the latitioner. to make an order for securit\’ for costs against 
the company. The order can he made only if it appears to the 
Court that there is reason to believe that the company will he unable 
to pay the costs of the defendant, if successful in his defence. Under 
the section where the Court directs seenritv to he given it may by the 
same order stay all proceedings until security is given. 

I he defendant however is not entitled to such and order, as 
a matter of course. The (piestion as to whether an order should he 
made or not is a matter entirely discretionary with the Court. Before 
the Court exercises its jiirisdietion under this .section, it has got to 
he satisfied that there is a reasonable probability of the company failing 
to jiay the msts of the action or the application, if such costs are 
awarded against it. Tlie apiilication ma\- he made hv the defendant 
at .i.i\- stage of the ]iroeeeding, see F.\uhi,-y Iron Ore Co. v. 
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to h" amount for which security may be asked Sec 280 

to be furmshed would be the amount of the probabll cosfs payable 
Dominion Brewery Co v Fncf^y i 't t p^iyaoie. 

; ^ vv.i\. 94. ihe Court may instead of dirprtmcr 

c^s unto'a be limited to 

costs upto a certain stage, and reserve to itself the nVht to 

urfter order if necessary. Western of Canada Oil Lands v. Walker f°™which 

^he on^s -s' uton ht f ^ bqnidatfon; 

he fact of the company being in liquidation is a prima facte 
for directing security to be given. Pure Spirit Co. v Fowler 2S O B D 
235 ; Northampton Coal Co. v. Midland Wagon Co 7 Ch D Ln' A ‘ 

uni mited co„p.„, however could no, be called upo'n’^to furbish seiurto 
under this section ; United Posts & Insurance Co. v Hill L R s 

Q.B 395. Where the company is a defendant or a plaintiff in a'crosJ 
suit, it cannot be required to furnish any security Thp rp k ■ 

that in the latter case the company, althoch a ^plaintiff k 

the position of a defendant and is no, to be hamplrld fti T >' ” S“‘“" 

^pp ^ ;ir • r ^ iid-mperecl in its defence, does not 

bee Accidental & Marine Insurance Co. v. Mercati. L.R. o Eq 200 - 
and Neck v.- Taylor riSo^’l r O P cAr* \x7u i. '5 4- 200 , xvhere 

is no, a mere cross action, but is one in whicr.hf plUnffi'lSL'nan" 

dataed'’V„°d“IS pl'«™Ption could no, be Stffl" 
claiined and the plaintiff company would have to furnish securitv 

Washoe Mrmng Co. V. Ferguson. L.R. 2 Eq. 371 ; Cfty of Moscow Gas 

Co. V. International Financial Society, L.R. 7 Ch. A 225 

The provisions of this section will have to be strictly construed and 
are limited to the case of a plaintiff only. It would not therefore apply 
to the case of an appeal in which the company is the respondent Le 
Star Fire etc. Insurance Co. v. Davidson. 4 Fr. 997 Nor is it 

applicable to the case of an application by a liquidator, In re Strand 

Wood Co., (1904) 2 Ch. I, or to an action by the Liquidator, Pooley's 

Trustee m Bankruptcy v. Whetham. 28 Ch. D. 38, followed in Cowell 
V. Taylor. 31 Ch. D. 34 at p. 37. 

281 . (j) If in any proceedins. for nepligence 

default, breach of duty or breach of tri'ist against a person 

Power of Court to to whom this section applies it 

grant relief in certain cippears to the Court hearing the ’case 

that that person is or may be liable 
in respect of the negligence, default, breach of duty or 
breach of trust, but that he has acted honestly and reason 
ably, and that having regard to all the circumstances of 
the case, including those connected with his appointment 
he ought fairly to be excused for the negligence, default 
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See. 281 
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breach of duty or breach of trust, that Court may relieve 
him, either ivholly or partly, from his liability on such 
terms as the Court may think fit. 

(2) Where any person to ivhom this section applies 

has reason to apprehend that any claim will or might be 

made against him in respect of any negligence, default, 

breach of duty or breach of trust, he may apply to the 

Court for relief, and the Court on any such application 

shall have the same pother to relieve him as under thi^ 

section it would have had if it had been a Court before 

which proceedings against that person for negligence, 

default, breach of duty or breach of trust had been 
brought. 

(j) The persons to whom this section applies are the 
following: — 

{a) directors of a company; 

( 6 ) managers and managing agents of a company; 

(c) officers of a company; 

(d) persons employed by a company as auditors, 

whether they are or are not officers of the 
company. 


Notes of changes. Tills section lias been sulistituted for the following section 
l»v scition 120 of tlie Amending Act of 1936. 


P<*\\ er of ( ()urt to 
gr.int I'-lief in certain 


< ;i'<es 


1 eiTii 


2H1. T1 in any proceeding liefore any Court against a director of a company 
h>r negligence or breach of trust, it appears to such Court that the director is 

tir may be lialile in respect of the negligence or 
brOtich of trust, tint has acted honestly and reason¬ 
ably. and ought fairly to be excused for the negli¬ 
gence or breach of trust, that Court may relieve him, 

either wliolly or partly from his liability on such 
IS f).^- f.,urf may think proper.] 

■ ='" tilubs the provisions of section 372 of the English Act for the 

"f tin- Indian Act/’—Report of the Select Cowwittee. 

" (O ,.„c,,rc no u.Kliu- hardship is caused in deserving cases. 

I Ins .vriion xvliich corresponds to section 372 of the English Act 
la.. Ixcn Ills. tUd Iry the Amending Act of 1936, in order to give relief 
to per..,,!! WHO alllioiigh technically guilty of negligence, default, breach 
01 (hUv, or huach of trust, are able to show that they have acted 

'-‘Oonahly and that there are circumstances which should 
be taken mto consideration, and on consideration of which they ought to 

>e i.nrl;,- coa uv.d from the charge of negligence, breach of duty or 
l)icncli of 

Jins reh.f can be asked for under this section at the time of the 

line Cl sur section (r). M here however, a person has reasons to 
^■Piu-elund that a claim will be made against him, in respect of any 
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RELIEF BY COURT 
negligence, default, breach of duty or breach of h 

relief, in anticipation of -i rh " 

.™de_ a„d the appiication >vasrade afthr^al''’™ ‘ 

are nrt“ffiLro'°the SmpanT'’The C “fr^ 

t*rrt :L:.eTp“"T" r •- 

.t mas, be proied, ta, Iha, ThTart T 'f“ 
the person acted reasonably, and thirdly 

1 r~ >1: 

as the wording of sub-section (i) ^ ^ 

.n.ir^;“ t:'d;":b:'„r';he 7 

on the apphcan. to show that there IS 

be excused from the consequences of his own Lts rT Z o 
Smith V. Stuart (^897) 2 Ch. 583 ; /« r. Union Bank of AllalaZd 
A I. R (1925) All. at p. 527 ; Dive v. Roebuck. (1909) i Ch ,28' 
Relief under this section can be granted even where the transact'ion is 
Mra^res the company and it consequently amounts to a breach of 
trust see In re Clartdge s Patent Ashphalte Co.. (1921) i Ch saq 

This section has considerably ameliorated the Lk which ptrsons 
mentioned in clause (3) would otherwise run under the Act 


Sec. 281 

Application 

for relief 
can be 
iTiade after 

proceedings 
are initiated 
or b3r w^ay 
of pre¬ 
vention. 


Extent 
of relief 
to be 
granted 
is in the 
discretion 
of the 
court. 



Koi 1 , return, report, certificate 

balance-sheet or other document, required by or for the 

^Penalty for false state- Purposes of any of the provisions of 

X 1 • this Act, wilfully makes a stafpmAnf 

false m any material particular, knowing it to hJ SiZ 

shall be punishable with imprisonment of either descrin 

aSS S' 


This section penalises the making of false statements in any returns 
reports, certificates, balance-sheets or other documents required bv or 
for the purposes of any of the provisions of the Act. 

In order to sustain a prosecution under this section it must he 
proved (a) that the statement complained of' is false in material 

particular, (b) that it has been made in any return, report ^hat has 

certificate, balance-sheet or other document required hv x ' to be 

T y or lor proved in 
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Sec. 282 

'>r<l< r to 
sustain a 
( r^i‘. 


To fiiul 
out if a 
false state¬ 
ment has 
been made, 
the w hole 
<lo(ument 
has to lie 
looke<l at. 

It is not 
lu-cessary 
to show 
that any 

spec ilic 
st.if em<-nt 
is untrue. 


Meanitif^ (if 
"willul." 


thf purposes of any^ of the provisions of this Act, and (c) that 
it has been made willtilly knowing it to be false. In judging 
whether a false statement has been made or not the entire 
document must be looked at. The Court is entitled to, and should 
look at. the whole document and see what it means when taken together. 
/V’/' Lord Halsbury', L. C., in A^tron's Reefs v. Twiss, (1896) A.C. 273 
at 281. It is not necessary to pro\'e that some specific allegation of 

facts is false. It would be sufficient if taking the document as a whole 

there is any false statement. As the learned Lord Chancellor pointed 
out in the case noted above: “If by a number of statements you 
intentionally' give a false impression and induce persons to act upon it, 
it is none-the-less false, although if one takes each statement by itself 
there may be a difficulty in saying that any' specific statement is 

untrue.” See also Rex v. Kylsant, (1932) i K. B. at 442 ; and Rex 

V. Beshirgian & others, 154 L. T. 499 at 302. Lord Macnaghten in the 
case of Gluckstein v. Barnes, (1900) A.C. 240 at p. 230, observed that 
e\ery document must "be read in the sense which it was intended to 


convey', and that a half truth is no better than a down-right falsehood. 

The fact that a statement is false in material particulars alone 
would not be sufficient. It must be shown that it is contained in a 
return, certificate, balance-sheet or other document required by' or for 
the purposes of the Act. and next that it was made wilfully and with 
knowledge of its falsehood. Sec the observations in the case of Legal 
Remembrancer v. Akhit Bandhu Ciiha, 40 C. W. N. 1341, and Baidya- 
nath \. Emperor, A. I. R. (1935) Cal. 74 ^- first of these cases 

it was held by the Calcutta High Court that the word “wilful” does not 
contemplate a criminal intention but means and indicates an action 
of a person without any' pressure but of his own free will and accord. 
'I he same view of the law seems to have been taken by Romer, J., in 
the case of /// re City Equitable Fire Insurance Co., (1923) i Ch. 407 
at 431* (^dher cases where the word “wilful” has been dealt with, 

-fc in Border v. Great Western Raihoay Co., (1903) 2 K. B. 532 at 

3,J3 : Laeis v. Great Western Ry. Co,, 3 Q. B. D. 193 at 206 ; and 
Elliot v. Turner, 13 Simon 483. 

It IS not howe\'er, necessary to pro\c that the statement was 
(lidionest or was intended to deceive aiyv person. See Baidyanath v. 
Emperor, Cupra). 


282 A. Any director, managing agent, manager or 
other officer or onployee of a company who wrongfully 

Pfnnlty for wrongful obtains possession of anv property of 
withholding of pro- a compatiy, or having any such pro- 

. . . perty in his possession tarongfuUy 

iCithholds it or wilfully applies it to purposes other than 

IJtose expressed or directed in the articles and authorised 

oy Hus Act, shall, on the complaint of the company or any 
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P‘*’'i^hable with fine S.c 

Period not exceeding two Xr7^ ‘rnfinsonment for a 

.. r„jrr.r: “1 

property of a company for purposes other th.n ' ^he 

directed in the articles Thr«/ 1 ^ r * expressed or 

and (3) wrongful application of property^of the LmLnv f 

Cher than those expressed or dlrLte" in" the arti " So " "TT 
company. In either of these cases the Cr., f ■ by the 

application of any creditor or contributory to take ^Ldon Tnd^to F 
the persons guilty with hnes, and to make an order for the deli 


282 A 



p, - ’’'honeys or securities deposited mifh 

a company by ,ts employees in pursuance of lh^r c77- 

e.£”'3 :”„r.rb"- sZifb°e*k7r77T7 ft 

employers. . Rept OT deposited bv the cow- 

Aa; .a ^ pRny in a special account to be obenpri 

defmed m clause (e) of section 2 of the ReZlt fZl^ 
India Act, 1034, and no portion thereof shall be uf'r 

contract of service. ^ agreed to in the 

(2) Where a provident fund has been mnoiafa t ^ z. 
a company for its employees or any class of 
all moneys contributed to such fimd {whether 

or referred to in clauses {a) to {e) ZZiZn 1 TfZ 
Indian Trusts Act, 1882, and all moneys belongingt JsZl 
fund at the commencement of the said Act which are 
invested shall be invested in such securities by anZfl 
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Sec. 


f)(/j 

instalments not exceeding ten in number and not less in 
amount in any year than one-tenth of the whole amount, 
of Slid', moneys. 

(j) Notimthstanding anything to the contrary in the 
rules of any fund to which sub-section (2) applies or in 
any contract between a company and its employees, no 
employee shall be entitled to receive in respect of such 
portion of the amount to his credit in such fund as is 
invested in accordance with the provisions of sub-section 
(2) interest at a rate exceeding the rate of interest yielded 
by such investment, 

{4) An employee shall be entitled on request made m 
this behalf to the company to see the bank's receipt for 
any money or security such as referred to in sub-section 
(/) and sub-section (2). 

(5) Any director, managing agent, manager or other 
officer of the company loho knoxmngly contravenes or 
permits or authorises the contravention of the provisions 
of this section shall be liable on conviction to a fine not 
exceeding five hundred rupees. 


Notes of changes. Tlu*s(‘ are new sections aiul 282B) inserted by 

section 121 of tlu* Aineniling Act of 1936. 

Section 282I3 is “designetl to prevent misuse of securities lodged with a 
((»nij)any l)y its employees uiuler their contracts of service, and to safeguard 
]>rovi<leMt funds .”—Notes ou Clauses. 

"W e luive omitted from sub-section (2) the provision bv w liich the whole 
()l any provident fun<l was constituted a trust. We are impressed bv the consi- 
<ir r.itif)ns that in many large and stalile funds the contributors wouUl have to 
sulh r < onsideral)le loss from the inevitable lowering of the interest yield, and 
that the witlidrawal from the business of the sums represented by such funds 
in<! at preM iit functioning as a part of the company’s reserves might be fraught 
with ditluult\-. We liave provided merely that all future contributions by 
enipln\<rs themseKcs to any provident fund shall be separately invested, and 
that the secmilies in whicli they are invested, shall be trust securities .”—Report 
of (hr StIrrI <.\>i>niiH t<r. 


riic usual modus operandi of a dishonest company promoter has 
0-oil to adwitise lor ]>osts in the company and to obtain moneys on 
^(■(urities by way of deposit and then to misappropriate the same. 
[\\]> seciion is inteiuled to cope with these abuses. Under this section 
a st.iluloiy duly is cast upon a company to keep or deposit all moneys 
and securities eleposited with it bv its employees in pursuance of a 
contract ol service- in a Scheduled Rank and no protion thereof is 
be utili/e-d lor any purposes other than those agreed to in the contract 
mI Nt r\ i<e-. Iliis will ha\'e the effect of preventing the promoters or 
dire i lois tnun utilizing these moneys in the business of the company. 


SAVINGS 


uy7 

Sub-dause (2) is intended to keen intart vi ^ e- 

for the use of the employees of the company According rth” 
all mone3's contributed to such ^ u to this section 

the employers, and all accretions thereto rince TsA \employees or 

to be kept invested in Trust Senintir ^ 1937 . are 

Indian Trusts Act. In the case of funds^ section 20 of the 

to avoid inconvenience, it is provided that'th* “"’Panics, in order 
trust securities in the course of ro vCrs 

provaonTfe ti„r,afth'J,7or H "■» 

(4) that he r.i„ he eLt7o"7detTdl7rsLfftf ^ 
by the Bank in respect of the Investnrents 

busin?sh„defTnna“eV^ffry?y£h°^'^ 

u.far"U".'.L3Xf *?• P'”™ 

porated with limited liability*’'be iShf^tn'^a’^fi 

exceeding fifty rupees for evbv day upon whfrh® fh°f 

name or title has been used. ^ 

% 

.«5rVi~;;« »e £ 

Saving of pending pro- j i Up ll3,S COrnni 0 nC 0 (l b 0 for 0 

ceedings for winding up. ^U0 COmm0nC0m0nt of this Act but 

r 4 ‘icrh 

windir^ up, "L MiaTcompa^ifrlrt T^'J'Thal te 
deemed to remain in full force. . ’ 

285 . Every instrument of transfer or ofh^xr 
merit made before the commencement of this Act in 
Saving of document. pursuanc0 of any 0nactm0nt h0r0bv 

fhat *'t passed,”and for the puJ^os^TS 
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Former 

offices, registers, and 
registrars continued. 

this Act. 

88 


(I) The offices existing at the commencement 
registration ot ttiis Act for registration of ioint 

stock companies shall be continued as 
if they had been established under 
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(2) Ree:isters of companies kept in any such existing 
offices shall resoectivelv be deemed part of the registers 
of companies to be kept under this Act. 

( 3 ) The existing registrars, assistant registrars and 
officers in those offices shall, during the pleasure of the 
Local Government, hold the offices and receive the salaries 
hitherto held and received bv them, but subject to any 
regulations of the Local Government with regard to the 
execution of their duties 


Savings for Indian 
Life Assurance Com¬ 
panies Act, 1912, and 
Provident Insurance So¬ 
cieties Act, 1912.. 


287. Nothing in this Act shall 
affect the provisions of the Indian Life 
Assurance Companies Act. 1012 . or of 
the Provident Insurance Societies ■ 
Act. 1912 . 


This section is intended to keep intact the pro\ isions of the Indian 
Life Insurance Act (VI of 1912). Where a life insurance company is 
registered under the Indian Companies Act, it is prima facie subject 
to all the provisions of the Indian Companies Act of 1013, and as it 
carries on life insurance business it is, in addition, subject to the further 

provisions contained in the Life Insurance Act of jqiz. The necessarv 

% 

consequence is that a life insurance company which is registered under 
the Indian Companies Act takes upon itself all the obligations imposed 
by tliis Act and there is no escape from these obligations. Thus it was 
obser\ed in the case of Ajit Kumar Chatterjee v. Emperor, 37 C. W. N.. 


;it j). T161. that where a life insurance compan\’ is incorporated under 
the Indian Companies Act. and is registered under the Life Insurance 
( ompanies Act. it cannot avoid the provisions of sections i^2 and 134 
of tile Indian ('ompanies Act, and that a company which makes a 

(lefaull in (omplying with the. said pro\ isions, renders itself liable to 
the pi-nalties imposed by this Act. 


288. Tn sections i and i 8 of Act No. XXI of i 860 
(for the registration of Literary, Scientific, and Charitable 
Construction of “rcRis- Socicties), thc words ‘‘resfistrar of 

trar or jomt-stock com- 
panios” \n Act XXI of 
I860. 

this Act. 


joint-stock companies” shall be con¬ 
strued to mean the registrar under 


289. Save as 

Act not to npply to 
Banks of Bengal, Madras 
or Bombay. 

Bombay. 


provided in sections 188 and i8q, 
nothing in this Act shall be deemed to 
^ippl>' to the Bank of Bengal, the 
Bank of Madras and the Bank of 
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This section has remained unnoticed by the le<^islature -itrh n 
the names of these banks have been changed long aj, ' 

290. (/) The ^^actments mentioned in the Fourth 

Schedule are hereby repealed to the 

thereof 

company registered 
(b) Table B^'in repealed; nor 

No XIX of ?l57 o^ltp “tS o/°so 

& ^oTra?thtu*%°Lrt^ r„? 

th™S^ oomm?neemenrof 

thin^’duly ?o“e tStret^tlntT^I. 

under this Act. rected, passed or done 

( 3 ) The mention of oarticular mau-or-o • .cv 
or in any other section of this Act shall nn/^ his section 

1897, with regard to the effect of repSS ’ r‘a“aes Act, 



SCHEDULES 


When 
an- tlic 
|)rovisions 
' of Talkie 

“A” appli 


ompulsory 
art \< If-s. 


Tllli FIRST SCHEDULH. 
{See sections 2, ly, 18, yg. 266.) 


TABLE A. 

Rroulation for Manac.emext of a Company limited by Shares. 

Preliminary. 

I. In those regulations, unless the context otherwise requires, expressions 
<le(me,l n. the l.ulian ( ompanies Act, 19,,,, or any statutory mo.lihcation thereof 
in orre .at the <late at winch these regulations become binding on the company, 

mcl nh 'tlu 7 'T""T importing the singular sh.all 

• C ul, he plura . an.l v.ce v,-r,a. and wor<ls importing the masculine gender 

> .III nulude females, ami words importing persons shall include bodies corporate, 

Jtvery company limited by shares must have Articles of Association. 

1 IS, lunyever, not compulsory for a company to have separate articles 

of associat on of ,ts otvn. If the company has no separate artxles 

of as,sociat>on or even tvhere separate articles are registered, then 

in so far as thej- do not c.xclude or modify the regulations in Table A 

those regulations shall so far as applicable, be the regulations of the 

co.np,.n>- ,n the same manner and to the same e.xtent as if they were 
coiitciincd in duly registered articles. 

"r “““<»» unst contain 

r. . -7 ;">• O'- >'»'ing the same effect aa 

' ^ ^ ^2, 05» IOS> I07f II2 11*^ IJA 

Ari' -S • reservation that so far as 

■irtiekrof".'''’""''.""* be included in the 

■tssoruition of a private company, other than a private 

^ con^^n:." 

hcen to mate Hi ” 7 ?'”''’''® (2) «( section 17, has 

assochLr '» all abating articles of 


Business. 

i'lio J* I 

f>f Ijipsiiif-ss iiiipt.sc,! ).v ti tile restrictions on the commencement 

' '-."..so ™ 

under section 103^'”'"^ ‘-'onimencement of business, see notes 


ISSUE OF SHARES 


70 T 


Shares. 


n,en.o.a„.un. o^ 

ously conferred on the holders of existing special rights previ- 

the company .nay he issued with such prLrrer le’f share in 

or such restrictions, whether in regard to P' • "‘'’ft special rights, 

capital, or otherwise, as the coninanv ma voting, return of share 

tion determine, a„d a,,y pn ference sharl ™™ '"J’'-''"'''' ''fsohi- 

resolulw,, be issued on the teems that it isor eT'!!'' "/ « s/>cri«/ 

>>ahle to be redeemed. °t>tion of the company is 

section 12. (rO^TthI\meLrg regulation 3 by 

rightly isIufsh^eVI^Sh'yelr^^^^^^^ give the company the 

the memorandum or the articles of a • e ’ special rights. Unless 

a power, the company could not ile Z 

when by special resolutions the articles are Sered^ 
company the necessary powers. 

notes^^nllctnTs. ^livided, see 

X936''an7:naLt a^tm^t^issTtr 

For redeemable preference shares, see notes rdt seSl^irB.^'""' 

the rights attacLd"to‘miy''’clTssTunless otherwisT” 

*ssue of the shares of that class) may. subtct to n of 

0/ le Indian Companies Act. igi^. be varied with th °f section 66 A 

holders of three-fourths of the issued shares of that cl w riting of the 

of an extraordinary resolution passed at a seoar sanction 

holders of the shares of the class. To every such Te 

yoyisions of these regulations relating to geTerTTeeT' t the 

apply, but so that the necessary quLm shah f "‘utandis 

or representing by proxy one-thTd'^of the istji ImToftrclaTs.'^^" 

of the AmendSTAct’^Tgae’”"'*" 'w section 122 (,.) 



Article 
necessary 
for the 
issue of 
different 
classes of 
shares. 


It is doubtful whether in the absence of an article like thi. a 
pany having shares of different classes with different rights Cached T’ '^'tnation of 

As to how the rights can be varied, fee se^lof ebA b 
gives the right to' the dissentient minority to apply to Co ^ T ° 

protection of their rights. ° the 

The variation is ordinarily effected by the nassinp nf a .■ w 

.he ,He LJ„T::Zter‘T 7 

Court, the vanatlon is not effective until and unless the 
confirmed by the Court. resolution is 
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FIRST SCHEDULE 


Reg. 5 


Dircct{)rs’ 
dut\- ill 
ailottiK-nt. 


IniprojKT 
allotment 
amounts 
t(j a breac h 
o{ trust. 


'~'haf e 
f <•! I i(i( rif r*. 


L( >-s r,l 

< ( 1 1 ilitalc. 


3 . No share shall he olTered to the pulilic for subscription except upon the 
terms that the amount payable on application shall be at least live per cent, 
of the nominal amount of the share ; and the directors shall, as regards any 
allotment of shares. <luh- comply with such of the provisions of sections lor 
and io| of the Imlian ('oinpanies Act, ipij. as mav lie applicable thereto. 


So far as the allotment of shares are concerned, the ordinary prin¬ 
ciples are that the directors must allot shares on the best terms avail¬ 
able, and that they must act bona fide, in good faith and in the best 
interest of the company. The power of the directors to allot shares 
is a fiduciary one which must be exercised by them bona fide for the 
general advantage of the company. Shaw v. Holland, (1900) 2 Ch. 
305 ; Ex parte Pennxey, 8 Ch. App. 446. Pro\ided there is nothing 
to show that that it has been done otherwise than in good faith, the 
directors may in the matter of the allotment prefer thcmslves or their 
friends to the members of the general public. Where, however, shares are 
issued by the directors improperly or for ulterior object, as for instance 
for increasing voting powers, obtaining the control, or for the purpose 
of defeating the wishes of the existing majority, etc., the directors are 
guilty of a breach of trust ; sec Puni v. Symons & Co., (1903) 2 Ch. 

10 : Pierev v. 5 . Mills & Co., 
(1920) I Ch. 77 ; and the Court would have power in a proper case 
to restrain the directors from holding meetings and thereby utilising the 
shares which ha\'e been so improperly issued. 

As to the price at which the shares may be issued_that again 

depends upon the discretion of the directors. They can, if they consider 
it for the benefit of the company, issue shares which are selling at a 
premium in the market or at par, Milder v. Dexter, 11902) A.C, 474. 

Subject to the general provisions as indicated above, the directors 


in allotting shares must observe the provisions of sections loi and 104, 
;in(l must not allot shares except on applications on which at least s% 
the nominal walue is paid in. 


I-Acrv i>crs(Mi wliosv naiiu' is entered as a meniher in the register of 

nifinlx sliall, without payment, be entitled to a certificate under the common 

. < al ,,t (Ih- c,)nip.uiy specifying t!ie share or shares held by him and the amount 

p.ii.I up tlHTcrui: IVovideil that in respect of a share or shares held joinUy 

p'T.'.iui> tlu- company shall not be bouiul to issue more than one 

t' rtilH ale. and delivery of a certiticate for a share to one of several joint-hoKlers 
shall be sullie ieut deliverv to all. 


See notes uiRler sections 2i) and 31. 

7- ll a sh.ue ceitiiicate is delac(‘d, lost or destroved, it may he renewed 
>n of siieh lee, it any, not exc<‘eding eight annas, and on such terms, 

d any. as to evidence and indemnity as tile directors think lit. 


J his article authorises the directors to make adequate provisions by 

uay of the giving of an indemnity etc, betore renewing a share ceTti- 

iicatc or issuing a duplicate certificate on the ground that the original 
is lost or destroyed. 








indemllJtylrS furnlhed "a^d "the C^urt cTnnottnt 

.nr: ^33/7 " 

of, O. .„ ,oa,. upon the secunt;?Arc3pT„;t’;,^^^^^^^^^^ 

by section 122 (c) of the^AmlndiliV'10^0^1936*'’'' l^een inserted 

(1902) a ch ,4 ''' 4°9 at 417 ,- Bellerby v. BoM, 

Under the Act howet-er, limited power is given to the • r 

to employ the funds of the company in the purchase of th 
shares in section 54A of the Act TM ‘he company’s 

"tS ic;"orh"o:"v?r! iiify7o"2iiTo,\„ 

1 ™.M company, Bc^i Co„^rci.l * «». So„'«y, (,853) a Ch 

If contrary to these provisions the funds of a company are u.iliid 

in the purchase of its own shares, the directors who authorize .n^h 
expenditure become personally responsible. 


use of funds 


Lien. 

Cf, The company shall have a lien on every share fnnt i •• 

share) for all moneys (whether presently payable or n^t) called^''"® "" 

fixed time in respect of that share anW ^ called or pa^^able at a 

all shares (other than fully-paid shares) stand^Tregistred'In” th"" " "" 

single person, for all moneys presently payable by him f g- ^ 

company ; but the directors may at any time declare t 

in part exempt from the provisions of this clause The ^ O'- 

o.. .h.„ .,.c„ <,ivM.„ur“ “"I”"!-'«™, i, .„y. 

This is one of the most usual articles Th\^ art,vi^ 

Jwo kinds of lien, which a company may exercise. Th.rarf il'” 
lien on all shares which are not fully paid ud for m ^ v ^ 

presenUy payable or no. called, or payable a, a fixed .re^L'l'^" 

Of such shares. (6) A lien for all moneys presently oavahle k 
holder of shares or by his estate to the company. ^ ^ 

Under an article like this, no lien can be claimed on fully oaiH o 
shares, but fully-paid up shares can also be brought ,n ShTn th 
dause by a proper alteration of the articles. Aliens. Gold Reeft ^of 
est Africa, (1900) i Ch. 656 ; In re Rowe. (1904) 2KB 480 kt 
alteration of the Articles effected after the shares have been attached 
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Peer, 0 


Rights 
under 
a lien. 


-M I) (.ail 
•e waived. 


will consequenth' be of no effect. Coimbatore Bazar Bank v. Union 
Bank, 103 I. C. 246. 

A lien created under an article like this has the same effect as an 
equitable charge created on the shares. See Bradford Banking Co. 
y. Briggs, 12 A. C. 29 ; In re General Exchange Bank, (1871) L. R. 6 
Ch. App. 818 : In re National Bank of Wales, (1899) 2 Ch. 629. A 
shareholder paying the company off can therefore call upon the company 
to assign the debt and the claim to a nominee of his. Everitt v. Auto¬ 
matic Weighing Machine Co., (1892) 3 Ch. 506. A lien on the shares 
would enable the company to claim a lien on the dividend also, see 
Hague V. Dandeson, (1848) 2 Ex. Reps. 741. 


The lien given under an article like this would not be applicable in 
cases where the shares are held jointly. A lien given under an article 
like this also gives the company the power of sale, see Bradford Banking 
Co. V. Briggs, (supra). Ordinarily a lien provided by this article 
would pre\'ail upon any specific charge created on the shares, of which 
notice IS not given to the company. If however, the company has 
notice of a mortgage or equitable title, at the time when it allows credit 
or makes any advance to the shareholder the position would be differ¬ 
ent. In Bradford Banking Co. v. Briggs, (supra) it was held under 
similar article that the company would not have any priority in respect 
of moneys ad^■anced to a shareholder with knowledge of a previous 
ecpiitable title. See also Mackereth v. Wigan Coal & Iron Co., (1916) 

2 ( h. 293 : In re Union Indian Sugar Mills Co. Ltd., (1933) A.I.R. 
All. ()()7. 


As to tlu- circumstances uiuk-r which notice will be deemed to have 
been acquired, see Rainjord v. ]ame^ Keith. (1903) 2 Ch. 147. 

As to the rights of a purchaser against a vendor, where the com- 
p.iiiy (xercises its right of lien subsc^quent to the purchaser, see 
Mat niurdo Re. Rcnfield v. Maemurdo, (1892) W. N. 73. 

I In light gi\en by such an article is for the benefit of the com- 
I’.my, and roiisequentl\- it is always open to the company to waive a 

*"!"■ "/ - l/ncrt V. Salisbury Gold Mining Co.. (1892) A.C. 

I. Simil.iil\ a lien given by this article would be lost if the company 
dor:- .Hiyllniig which shows an intention to waive the right, as foi 
m^tancr y.lu re it registers a transfer of the shares subject to the lien, 

7'','^'’'/'!;'''' 4-S8- Kven in the case of the 

iiH holdei, ,i lien on the shares contimu's, and the company 

'' such lien against his heirs or t'xe'Cutors. 


« 


^ ^ I ■>' ni.iv sell, i„ mu h luaniu-r a.s the ilirector thinks fit. any 

■ ,|,II I, M r I 1 ho made unless .some 

^ y I " U lu 1 flu- hen exists is presently payahle, nor until the expira- 

... l' i ami demamling (wment 

1 " I "1 eniiiled | e " " ''7 '!'' ''U' the time being of the share', or the 

1 " '■> 'Ml.lhd lu reason of h,s .loath or in.s.dvencv to the share. 
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shares on which there j? a'hen^ 'it'^ of” “"’P*"''* t'specl of Reg. 10 

as it enables them ,0 enforce the ll' ® “"-Pahies - 

It is doubtful whether in the ^ summary manner by sale. 

it would be competent for the corpa^ny^to e-mil"t “f"’” 

summarily. The better view seems to hLZ, I company, 

would have to be brought See 7 » re Ne T ^ action 

V. Brocklebar^k. 2r Ch. D.'302 '' ^ Brazilian Bank 

Before however, the power of sale ran Km 
must give a notice to the shareholder demanTn^^'^^'' company 
moneys presently pa^'able. No sale can take ni Payment of the 
from the date of the service of notice. 

the amount in^respect" oT whicrlhe^hen exisTasl'p °t sucl, part of 

residue shall (subject to a like lien for sums not n payable, and the 

upon the shares prior to the sale) be paid to the payable as existed 

at the date of the sale. The purchasersLlI hi Person entitled to the shares 

shares, and he shall not be bound to see to 
money, nor shall his title to the shares be affectel 
1 y in t e proceedings in reference to the^sale^^'^ irregularity or inval- 

Ca//s on shares. 

in 4 .C .‘’n'rl" “D/S “"'J" “r 

e»ce«i „e-foe,lh „f ,h. j 

than one month from the last call • anH k u ' payable at less 

.. 1.... fourteen duy.- «oi“Xfu;The';r. " 

.0 .he compeuy .. ,b, oc .o .peChed the *Xd‘’‘.rh“XS'.’: 

This article deals with the question of calls on share- Am ev 

r Tl T - amountlxSdmg Tftf Restrictions 

nominal amount of the shares, nor can any call be made pa^le at less 
than one month from the date of the last call. As a generL rule_tK 
prospectus issued by a company mentions the details as to the ^ 

of the calls to be made, and the times whin they “e to K 
Usually this is adhered to ; but if in any case, this is not a^LrTd to 
It would not prevent calls if othenvise validly made, being enforced bv 

Chons , see Accidental etc. Insurance Corporation v. Davis T 
102. ' '*■•5 -L. 1. 

to ef S' •■’‘•I “< '«»< u lays’ notice m„s, be given 

Calls can be made on those who are on the register of mm,r,K 
the toe of fhe ca„. Evefy person whose „e„. is"^Sle „rto ttoe 
»ps.er, whether dgh.ly or wrongiy, is liable ,o be o„W „po„ " 
calls. It is no defence to an action for calls to say that the oerson 00 
whom the calf was made had transferred the shared standto SeSere^ 
m his name at the time when the call was made. Unless thfre are 
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Limita- 
tinn for 
calls. 


o( calls. 


f,n-ouiicls for rectification of the share register he has got to pay, and 
later on can recover from his transferee. 

Calls made on shares hy a company which is a going concern and 
which is nf)t being wound up, can only be recovered by suits. The 
period of limitation application to such a suit, would be that provided 
in section 112 of the Indian Limitation Act viz.: 3 years from the 
date when the call is pa\'able. In an action for calls, it is open to the 

shareholder to claim a set off, if there is any sum due to him by the 

% ^ 

company which under the ordinar\- law he can set off. 

Once a company goes into licpiidation, there is no ijuestion of a 
call bc'ing made on the sliareholders in the proper sense of the term. 
The licpiidator can make a call in res[)ect of the whole or any portion 
of tlie contribution pa\’abk‘ b\' the shareholders. I'his is, however, 
a liability fundamentalh’ different from the liabilit\’ of a shareholder 

• V « 

to pay the amount unpaid in respect of \hv shares held by him. 

See notes under sections 156-138. 

In an action for reco\ery of tlie amount called the company has 
got to pro\’e: — 


(^7) that a resolution was j^assed by the Board of directors authoriz¬ 
ing the making of the calls ; 

{h) that the meeting was dul\' coiu'enecl ; 

(c) that there was a proper quorum ; 

{(I) that notice of the call was duh' serxed. 

% 


rile rc'solution must specify the amount of the call and when, 
where and to whom the same is to be paid, and in the notice served on 
the shareholders these particulars must be given. Any defect in this 
re>j)ecl would make the calls invalid. See I)i re Caivicy S' Co., q2 Ch. 
I). 2o() ; Pioneer Alkali Works v. Aniirnddin, 50 Bom. 461 ; and 
n/uiyiia/h Sfyiiniing S- etc. Co. v. Balaji, 34 Bom. 178. The mere 

pa->ing {>t a resolution is not suflkient to create flie liability. Notice of 

% 

til'- (all mu>t be serxed in accordance with the articles. See Panha 
I)han jJinanday I.d. \. I aiznddin. 39 Cal. 1187. For further notes, see 

note-N under section 49. 



ill' i< 'i III -hi *)> lui s <>t a 
t L * - in U "I Hi t (luTi'of. 


sliare shall ho jeinlly and severallx* liable to 


! 1. 11 .1 

a |) j K -I;! ti . 1 1,,|- 

in t' r«• .1 uI ' >11 
a I >{ >i li n 1 1 •) |i )i' 
ilirn (< .r'-h.ill 


I :llid in R>p(c( of a share is not paid before or on the day 
i' tlu rcof. tlu- pers(^n Ironi whom the sum is due shall pav 
(■ 'iiin at tile rate ot live per cent, per annum from the day 
'■ I'aynient tlieixol to the time of the actua\ payment ; but tJie 
he at Iil>t i(y to wai\a- paymeut of that interest wholly or in part. 


tlu 
th 


I • n - 

11 ' n’< nl 
I' 1 ( ; d 1 s. 


(/cnei.illy the articles ]M'oxide for the consequences of non-pa>Tnent 
•f ( all. in time. It is the foiwa facie duty of the directors to take all 
tep> nere-:s;uy for enforcing pax’iuent of the calls, and they would be 
jiillx of huMih of duty it they do not do so. Spacktnan v. Evans, 

1 - F. 3 H. L. T 7 r. 
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Sion for payment of interest, the directors wnnlrl n pro\i- 

payrnent of interest wholly or in part m deserving clsei'^""' 

the exercise of the same and must exercise such n ' T'^ cautious in CaiL to 
of the commn\r TV>« • ut- *. ■ . po\\ers for the benefit >>e made 

^ ^ right to \vai\'e interest must therefon^ 

cised only in cases where it can be shown that the • • benefit of 

interest is for the benefit of the company. 

of a call duly made and notified. * come pa>ahle by \-irtue 

difference ?etute 7 fhe ^ for a 

times of payment. * tlio 

Ordmarily there is an implied condition of equality between the 
shareholders and a company, and prima fade it would therefore be 
improper for the directors to make a call on some mpmh r i, Differential 

^harehoUe,, a„<, ,ee v “.r/SS/L'cI --E"' 

IX Sim. 327. BnUsh cS* American etc. Corporation v Cn ^ 

(1894) A. C. 359 at 417. The Act, however, gives the power to ma^e 
differential treatments by the articles. See section 49. It follows there 
fore, that only if there is such an article like the present one that’excep' 
tions may be made. Even then the exercise of the power must be 
justified on good grounds ; see the observations of Lreeant T ■ 

Galloway v. Halle Concerts Society, (1915) 2 Ch. 233 

17- The directors may, if they think fit, receive from any meml;er uiir 
to advance the same all or any part of the moneys uncalled Ld nnr. , " ^ 

any shares held by him ; and upon all or any of the moneys so nd upon 

advance, become presently payable) 

interest at such rate (not exceeding, without the sanction of the^comoaL^^^ 
general meeting, six per cent.) as may . be agreed upon between thT k'"" 
paying the sum in advance and tlie directors. niember 

Calls may be receiyed in advance if authorized by the Articles 
oce section ^9* 

Where the articles give such a power it is in the nature of a trust r i, • 
and must be exercised for the benefit of the company. The directors “dvancL 
can receive advance payments of calls, only when the receiving of 
such moneys can be considered by them as being for the benefit of the 
company. See Poole Jackson S- Whytes Case, 9 Ch. D. 322 ; and In re 


7o8 


FIRST SCHEDULE 


Reg, 17 


Set 

in calls. 


Amount 
received 
not a 
debt. 


'1 r.in ,fer 
f< »rrii. 


Pyle Works, 44 Ch. D. 534. Where however the power is not bona 
fide exercised, an advance payment would not be taken to have satis¬ 
fied the liability. See for instance Syke’s Case, 13 Eq. 255, where 
advance payments made by directors who utilized the moneys for 
payment of their own fees, were held not to have satisfied the liability 
on the shares, although amounts unpaid on shares might be paid and 
received in advance, without calls being made. 

It is doubtful whether in the absence of a call a shareholder can 
call upon the company to set off as against an amount due to him, the 
amount payable in respect of his calls. See In re Land Development 
Association. Kent 5 Case. 39 Ch. D. 259. It would howe\er be other¬ 
wise, if a call had been made and there was a liability in presenti in 
respect of the shares. 


W here the directors agre j to recei\*e moneys in adv ance from any 
shareholder in respect of his share, the amount so received is not a 
debt. The result is that neither can the shareholder paying it can ask 
for repayment, nor can the company pay it to the shareholder in the 


event of his refusing to receive it. 
ship Co. Ltd. v. Farmer, no L. T. 


See London and Northern Steam- 
204. 


Interest ma}' be paid on amounts paid bona fide in advance even 

out of capital. Lock w Queensland Investment Co.. (1896) A. C. 
461. 


/ rnnsfer and transmission of shares. 

I lu‘ iiistnimeiit of tniiislcr of any sliare in tho company shall be 
fxcf iitcd both by tlie transferor and transferee, and the transferor shall be 
de<ine<I to remain holder of the share until the name of the transferee is 
entered m the register of members in respect thereof. 


Sec notes under section 34. 

1 h( i.i.d jioition of the clause embodies the statutory rule that the 
,I,y 1. ,.n(itlc-d to deal with the shareholder who is on the register 
and that mit.l and nnless the name of the transferee is on the register, 
1. ran^f.Tor, so far as the company is concerned, is to be treated 
he diareholder. Mamckji Pestonji v. Wadilal. 50 Bom. 360 (P. C.) 

" of the article is to prevent a member from 




t ] ! L* 

shares. 



III 

t! If 

in .ii 

• • S 1 11 * n \ t\ c ^» 11 

iiit< a 

1 . 

A f; oi 


P lid 

nil* (' 

l> . 

I’l-n- 

^ . 11 .iiisft F lit 1 lie s, 

in M 

>'• imdrii.ddng 

t.dlt 

’it i 

1 1 • 1 (I -dt 1 1 y , |i js; 

f Xf« 


!it i''IIS (■!) li1 

1 I 1 


'll foii.^ulcr.dion of the sum of rupees 

(luninafter called "the said tranferee"). do 
^lan.siricc the sliarc [or shares] numbered 

^ oinpany. Limited, to hold unto the 
. " '"inistiatins and assigns, subject to the several 
mu at tlie time of tlie execution thereof, and 
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Witness to tlie signatures of. etc. ' 
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substaB.ir 7 Mo™cl'''a„TZ,' 7 ‘ "Z 

tion hT the form which is submitted for registra- 

r;-s 

:r.e“ b TTLX rc:r;r7r- 

oTthe Z1 “• 'Z:\LZZLZ 

nr "'as an inaccuracy in the distinguishing members 

thardr t ‘^y 'vas held 

3 Ch. :X: ^ ■■ Cortor^i!’. 

to however, there is mistake in any of the material particulars 

to be given in the transfer form, the directors would be Entitled to 
reject the transfer. See Hakim Rai v. Peshawar Bank, 31 1 . C. 865 

bet '' r ^ ^ however depends upon an agreement 

between the transferor and the transferee, by which the ^aTsSree 

greed to accept the transfer of the shares. Where therefore the trans 

feror denies having agreed to transfer the shares or where the trans 

feree alleges that the transferor did not agree to accept the shares or 

where the tranter is a forgery, the transfer is invalid and inoperative. 

W N^To^b d R * j- 559 ; Bayley’s case, (1869) 

N. 196 ; and Barton v. North Staffordshire Railway Co., 38 Ch. D 

45 ® • 

The validity of a transfer cannot be affected by minor irregularities 

Case waived by the company. See Marino’s 

^ase, 1^. K. 2 Ch. A. 596. 

20. The directors may decline to register anv trHn<;f#>r oi, 
fully paid shares, to a person of Avhom they do not approve anH Refusal of 

decline to register any transfer of shares on which the company has a l”n^ The 
directors may also suspend the registration of transfers dur^ng^the fourteen dn 

^mediately preceding the ordinary general meeting in each /ear tL directors 
may decline to recognise any instrument of transfer unless— 

" /hei^of ;Td 

(b) the instrument of transfer is accompanied by the certificate of the 

shares to n hich it relates, and such other evidence as the directors 

may reasonably require to show the right of the transferor to make 
the transfer. 

If the directors refuse to register a transfer of any shares thp-u .l,r,n .. 
send to the transferee and the transferor notice of the refusal. ^ ^ 
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Director’s 
power to 
refuse to 
ref^ister a 
transfer. 


(oiise- 
(jueiices ol 
(leath of 
share- 
fuilder. 



Notes of changes. Tlie words in italics have been added 
the Amending Act of i9jb. 


by spctioii 122 (d) 


An article in this form would enable the directors to decline to 
register transfers in the following cases, viz. : 

(a) where the transferee is a person whom they do not approve ; 

{b) where the shares are those on which the company has a lien. 

Where the directors purport to exercise their power of refusing to 
register a transfer on the first ground, it is necessary that the directors 
before exercising rheir power of rejection should consider the question 
fairly and properly at a meeting of the Board. Ex parte Penney, 8 Ch. 
A. 446 at 452. 

They are however not bound to disclose to the transferee the 
reasons for the rejection of the transfer, and no Court would compel 
them to do so. Where no evidence to the contrary is given the pre¬ 
sumption will be that the\' have acted reasonably and bona fide in the 
exercise of their powers. See Ex parte — Penney, {supra). 

For further notes- -see notes under section 34. 


21. The e.xecutors or administrators of a deceased sole bolder of a share 
shall be tile only persons recognised by the company as having anv title to the 
share. In the case of a share registered in the names of two or more holders, 
the .siir\'i\'ors or sur\i\or. or the executors or a<lministrators of the deceased 
sur\i\c)r. shall be the onK* ptTsons rexognised b\* the company as having any 
title to the share. 


Ihis is a clauso inserted generally for the protection of the com¬ 
pany. It is intended to prevent the company from being involved 
in the intricate <]uestion of administration. The company can only 
deal with the legal representati\’es of the deceased shareholder, when 
the f.u t of the death of the shareholder is brought to its notice. A 
dtte.ised sh.ueholder, howet'er. would remain a member for the purposes 
of the .\i tides of Association so long as his name remains on the 
legistei. and no notice is received by the company of his death. See 
observations of Lord Davey in Xcic Zealand Gold Extracting 
Corpo>a(ion v. Peacock. (i8()4) i Q. B. 622 at 623. 

1 he effect of an article like this is that upon the death of a member. 

and onc( hi.'^ death is brought to tiie notice of the company, the company 

IS entitled to refuse to deal with any one except the executor or the 
administrator as the case may be. 

WhtK a pii.son claims to be entitled to be brought on the register 
ns capa(it\ as i xecutoi or administrator of a deceased shareholder, 
tu compan\ ma\ , wheie there is an article in this form, insist upon 

Piohate or Letters of Administration granted by a 
nitish Indian Court. The principles applicable will be those applied 

;! onnnc nial hank, 3 Ch. A. 314 ; Kashwishivanath v. Indo- 

hurma 1 etrolcum Co., (1030) A. 1 . K. Rangoon, 32. 



TRANSMISSION OF SHARES 


7II 

as tlfe" rlTuTll 7 e.th if T"tSe7to 

r.Sis,er „, i., ,be pla „, L L,atV - 

t“s cl'^,r" c:”r™" "■ 

On the question as to whether the directors can refuse n 

TT rh n 4.U ^ Jtssel, M. K., ju /„ Betham MilU Co to 

II Ch. D. 900 that the directors are bound to register ■ him The 
decision in In yp hfnrh^^r>^, r> - i • . nim. ihe executor 

eeer. • Muckucy PavHion Limited. (1924) i Ch. 276 to the <»■ 

contraiy cannot be reconciled with this derision ::ir. i ^ nistrator. 

incorrect. Difficulties arise however in cj^ v here V"’"" “ 
chased by „e.ubers a Hindu Mitahshar^ L. ,"“A"'ord 7 „'; 

iVu^L^r “ir~ 

tne ds.ath of any coparcener his interest in the iV.,r,f f-, ■. 

passes to the surviving coparceners, by rights of survivorsfp^ 

a case no administration can be obtained, for the simple f ason tZt 

Mi Ramdaiya. xi O. C. xoi, Kalikumar v Xr Tlunl'aL^''‘' '• 

AJ.R. (1923) Pat. 96. The question thereforellr fnfef 

Lr Of fdf SmVf. —r hf trrf r" 

not within the legal competence of a compan\' to lav dmvrf ^ 

tion regarding the grant of Letters of Administration in confavefif' 
of any statutor}^ enactments relating thereto." 

The question, however, has been differently answered bv th. 

Sarabhai Bom. 350, where Jenkins C. J. had before him the case 
a Hindu governed by the Mitakshara school of Hindu law who held 
s ares in the Bank of Bombay. The relevant enactment construed in 
that case was the Presidency Banks Act XI of 1876. Section 22 of fhat 
Act provided that the Bank would not be bound to recognize anv 
legal representative of a deceased proprietor other than an executor nr 
an administrator. The Chief Justice held that having regard to the 
specific provisions, the Bank was entitled to insist upon strict compli 
ance with the section, notwithstanding the fact that the holder was 
person governed by the Mitakshara law and that on his death the shares 
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Nett 
result of 
de'cisions. 


passed to the surviving coparceners not by inheritance but by 
survivorship. 

In a Madras case —Mohideen Pichy v. Tinnevelly Mills Co., A.I.R. 
(1928) Mad. 571 at p. 575 / 577 - the Court discussing an article in 
this form held that this clause did not apply to a case where the claim 
is not on the ground of having succeeded to the shares on the death of 
the holder, while in another Allahabad case Piarilal v. Muir Mills, 41 All. 
619, it was held that on the death of the manager in whose names shares 

were held, the person entitled to be registered was the succeeding 
manager. 

The net result, therefore, seems to be that the preponderance of 

judicial opinion is that in the case of a member of an undivided Hindu 

Mitakshara family holding shares, this clause does not come into 
operation. 


22. Any person becoming entitled to a share in consequence of the death 

or insolvency of a member shall, upon such evidence being produced as may 

from time to time be required by the directors, have the right, either to be 

registered as a member in respect of the share or. instead of being registered 

himscdf. to make such transfer of the share as the deceased or insolvent person 

could have made ; but the directors shall, in either case, have the same right 

to decline or suspend registration as they would have had in the case of a 

ransfer of the share by the deceased or insolvent person before the death or 
insohencv. 


Trans¬ 
mission 
of shares. 


This article deals with persons who become entitled to shares by 

reason of death or bankruptcy. In other words it deals primarily with 

persons entitled to shares by transmission as opposed to transfers, viz,, 

the legal representatives of a deceased shareholder or the assignee of a 
bankrupt shareholder. 

J he difference between a transfer and a transmission is thus des- 
" 1 ;.V Lord Dunedeen in Brmsard v. Smith. (1925) A.C. 371 at 

1-37 lian^mission is used to express the legal result which follows 
on dea h hut not to express the actual step which is necessarj^ to 
invest the new holder. That is done by transfer ” ^ 

-^'eistered as members in 

1 elv T,“ ' "I'”'- upon 

thenve V ‘ ' . ’ ’ of getting 

a' ners ' ‘cd • transfer the shares to others in their capacity 

dircctorr'Jctain' r if transmission. In either case the 

uctors retain to themsches the same powers to decline or susnend 

rrfginT/holder.''’''’ 

clause" Ihe contained in the last portion of this 

ol a per n Xh the n^e 

transmission. See 
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forfeiture of shares 
even'for'Tolpayment 'of 

illegal on the ground that it f ’ "" be 

Hopu^nson v. t"- 

where under the Articles of Association of ^ ^ 

that if the shareholder had changed IT- - ,. ‘‘ "'^s provided 

insolvent his shares will be forfeited it adjudged an 

opposed to public policy and ■ i^ clause was 

1 puuilc policy and was void_ Mvla-borp R i 

Chimnah. {1926) A.I.R. Mad. 785. V^apore H. P. Fund v. 

solvency of the holder shfll be entitled to thf or in- Kights of 

advantages to winch he would he entitled if h \ dividends and other successor, 

the share, e.xcept that he shall l!h , "’^re the registered holder of 

respect of the share, lie entitled in r«pect "If iTto member in 

hy membership in relation to meetings of the company'""'' inferred 

t'orjeiture of shares. 

appointed for p'^yment Sreol ^he dTrecto" miv'"It'T""\ 

such time as any part of such nil or ^ * i " - ' thereafter during 

on him requiring payment of so much"of the"c jf'”'”'’® “"P^id, serve a notice 
together with any interest which may have aLrued."' -"Paid, 

of fouLen dayrRL^’thl daTe^of t^h^ notij oIT "or b'*?''' ^'T 
required by the notice is to be made, and shill state tLT" " ’n'’ Payment 
payment at or before the time appointed the share "°"- 

call was made will he liable to be forfeited the 

withit;^.s:e^:r“ rrr h 

time thereafter, before the payment reauLr v H"' any 

forfeited by a resolution of the director^ to that eflict""^'"" 

These 3 .rticles deal with the nowr^r rtf tVi/i ,ri* 
for non-payment of calls on the day appointed."^" 

There is no inherent power in a commn^/ frt -4. l 

dimctors with such power. Allen v. Gold Reefs of West AMca fm 
I Ch. 656 ; In re Rou,e. (1904) 2 K.B.^ 489. ^ 

Like all provisions for forfeiture, the powers of forfeit 
be strictly construed and any irregularity in the procedure will ther^ore 
open up the company to the risk of the forfeiture being declared invaP 1 

See Garden CaHy Co, v. McUy,er. . A,C. 3, ; ,„d JotZ t 7 y L 

Iron Agency, 5 Ch. D. 687. ^yttles 

Although power may be given to the directors to forfeit shares 

exercise that power and they ought not to do 
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fjefore 

forfeiture. 


T’ow* r of 
foil* itnic 
how to 1)0 

exercisc-d. 


it, if it is not to the interest of the company to do so. See Bigg*s case, 
T Eq. 309. 

1 he power to forfeit is a power which creates a trust to be exer¬ 
cised for the benefit of the company. Consequently where it is proved 
that the power was exercised not for the benefit of the company, but 
to enable any individual member to escape liabilities the transaction will 
be set aside. See Lord WallcotirVs case, (1899) W.N. 256 ; Spackmann 
V. Evans, L.K. 3 H.L. 186, Eoc parte Trading Co., 12 Ch. D. 191. 

Where the power of forfeiture is wrongly exercised the shareholder 
who complains of the wrong exercise of the power, is entitled to bring 
an action to have the forfeiture set aside. See Sivenv v. Smith, L.R. 
7 T'-q- 3^4 \ In re Nei^ Chile etc. Co., 45 Ch. D. 398. 

vVhere a forfeiture is duly and bona fide effected, relief against it 
cannot be obtained in equity. Sparks v. Liverpool Water Works, 
13 Vesey 428. Mere laches will not disentitle a shareholder who is 
otherwise entitled to it from seeking relief by way of an action to set 
aside the forfeiture. Garden Gaily v. McListcr, \ A.C. 39. Acquies¬ 
cence however will bar the remedy, Jones v. North Vancouver Land Co., 
(19TO) A.C. 317. Where a forfeiture is threatened on an invalid ground, 
the shareholder may by an injunction restrain the forfeiture. Johnson 

V. Lyttles Iron .Agency, 5 Ch. D. 687 ; In re Caivlev & Co. 42 Ch D 
209. 


Again where the contract to take the shares is impunged in an action, 
the company will be prevented from forfeiting the shares until the 
disposal of the action on terms. See Joptes v. Pacaya Rubber Co., 
(T911) T K.B. 453 ; Lamb v. Sambas Rubber, (1908) i Ch. 845. 

Before howe\’er a share can be forfeited, a notice as provided in 
c auses 24 and 23, must be given containing all the particulars pro- 
yideri in clause 23. See Johnson v. Lyttles Iron .Ageyxcv, (supra) ; 
Lhaonatfn Spinning cS Weaving Co. v. Balaji, 54^ Bom. 178 

; notice is served, and the requisi- 

hon uuiv.u conlamed is complied with, that the shares’ can be 

forfiyu.l ny rcsohui^ directors. Goculchand v. Lahore 

/T v Peoples Industrial Bank v. Jalpa Prosad, 

^ J • 35 

m.-li!/" rr' ’ exercised b>- the directors, at a 

C. ll n'c 't constituted. If a forfeiture is 

■7.'”'. 7 to prove f^rima jade that it is valid. 

Police V f ni.i proved that a 

feiturc ind f f " as regards the intended for- 

rec/rdin' ;t ’r.-'7-C?' - the books 

not be trice] it " '"i ' resolution of the directors could 

K t ,c J ,, , u, p,,, , ^ presumption that 

\sas a \alul torleituia' of th,> <]v»r*x. 'tu* • r . 

-- v.i.l. IlH. pri„n|.|,, V,ip"*' 

cilii .1 . 4 *' (a ine Act. This presumption 

' > >e le mtted b\- po,-;itive evidence given of the fact 
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■he mere JZl'oTS ZZl^e ZmZZITZcZT’’ " 

think fit. „„ such tcrm.s a. tl,e .lircctorl 

■n sJcfrs" tnt'Txr;:”."' - 

paid up shares, credit being given for th 

^>/-mon V. c4 JdirTl f 

a sale would not be treated th^ • r , ' Such 

where they do sell it at a figure less^thL^th T 

necessary to file a contract tith tl c it is not 

/« re Exchange Banking Co. T^'^43" 

■he pr'rsfji'zr’i'-'“■< ">» »><i. 

“I? rs; ®- 

when under an article like that the ex-holder m k™ forfeited, and 
subsequent to the sale of the forfeited shares on a ''r''’ 

in respect of fhe prior calls, th. pnrSaser is enfiSe rr Z 
payments as against his liability to pay in respect of *" 

principle applicable to such cases is that thp ^ shares. The 

to payment of more than the nominal value in^alT^^/^ entitled 

Mining Co.. (1904) 2 Ch. 468. Similarly, the old'hold 
a credit for any amount paid for calls by the new holder^of'thr^ f^t 
shares, as against his liability in respect of thT f /! ! f°'-feited 

/n re Botton. Exparte North British Artificial SilT L^d 
2 Ch. 48. Where there is a disability imposed upon th h 
shares by reason of non-payment of any call madeTn th n 
disability would attach to the holder of the shares even 

^rchased the same after forfeiture. Randt Gold Mining'"'^TLtd^l^ 

Wainwright, (1901) i Ch. 184. ^ 

This article also gives power to the directors so lom^ p,= fh i 

thtrpr.!!:;.'"'”"'’ »- «■""»« 

28. A person whose shares have Ijcen forfeited shall cease to I.e 
>n respect of the forfeited shares, hut shall, notwithstandint "lember 

Pay to the company all moneys ivhich. at the date of forfiiture'^^“er^ 
payable by him to the company in respect of the shares burh' 
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feiture. 


28 Ordinarily forfeiture wipes off the liability in respect of calls made 

prior to the forfeiture. Slacken s case, 3 Ch. A. 412, but where there 
is an article like the present one, it has the effect of creating a new 
liability, to pay all moneys due on the date of the forfeiture, which 
can be enforced. Siockc 7 t's case, (supra), Ladies Dress Associaiioji v. 
Piilbrook, (1900) 2 Q.B. 376. This new obligation arises upon forfeiture 
and can be enforced within the period of 3 years under Art. 115 of 
the Indian Limitation Act. Habib Roic'ji v. The Standard Aluminium 
& Brass Works Ltd., ^9 Bom. 713 ; Maneklal v. The Suryapur Mills 
Co. Ltd., 52 Bom. 477. 1 he decision on the question of limitation 

was based upon the view that an action to enforce such an obligation 
is an action for compensation for breach of a contract not contained 
in a registered document, and that registration under the Indian Com¬ 
pany s Act is not sufficient to satisfy the requirements of the article, 
a \ iew which is also supported by a decision of the Full Bench of the 
Madras High Conri—-Rama Seshayya y. Sri Tripura Sundari Cotton 
Press Bezzoada, 49 Mad. 468, overruling Ripon i*ress & Sugar Mill 
Co. Ltd. V. Nama Venkalaramaya Cheiiy, 42 Mad. 33. 

Apart from the liabilities imposed by this article, if the company 

goes into winding up within one \’ear from the date of forfeiture, 

the i>erson whose shares are forfeited would still be liable as a part 
member. See Creykes case. 5 Ch. A. 63. 

Declaration .Icclaration in writing that the declanuit is a director 

of forfeiture. <>1 t\w company, and that a sliare in the company has been duly forfeited on 

a date staUd in the dcclarati^m. shall be conclusive eyidence of the facts therein 
sta (Mi as agamst all persons claiming to be entitled to the share, and that 
•hclaiation. and the receipt of the company for the consideration, if any. given 
ot the share on the sale or disposition thereof, shall constitute a good title to 

(g.stw d as the holder ot the share and shall not be bound to see to the 
..PI- O, , 1 ... ,n„vl,aM. n.o.u.v (if a..y). „or shall his title to the share be 

■ M .rn«al.„,.v or .nvalulifv i„ the proceedings in reference to the 

"'nritutc. .v.de t)i dispns-d o| the share. 

sliaro^ul" protection of the purchaser of a 

iUt u irV’^l purchaser’s 

It unallctUal by irreKulanlics. if any. in the forfeiture. According 

r hi" ; - --‘ing by a director, that 

a slau mcnt,o„cd u. ,he declaration has been forfeited, would be 

onld suIlKo to .,ve a ftood title which would be unaffected by 
ine^^u .miles u, tl,e n.atter of the forfeiture even if there were anx^ 

pp, p. " {1P03) I K.B. 461 at 

„r,Kl,. ,l„. 01 n ,haro >vh» knows nothing 
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about the forfeiture might say that the call was for some reason or Re. 

er irregular, that the forfeiture was consequently invalid and that " 
the purchaser had no title to the share. TWs arhcle pres'cr^ed te 
eps by which his title to the shares shall be absolutely assured to 

protected. as fully 

tile 

Cofivti'sion of shares into stoch. 

in general^todnrTLvert anv"paid up's^res'into 'rcr""' f 

like sanction re-com crt any stock into paid up shares of any denomLa'n’on. 

ohta-^^T ‘^i'-'^^^tors authority with the sanction previously 

obtained in the company’s general meeting, to convert any sLres into 

stock and vis-a-vts. The sanction of the company is essential to the 

exercise of such a power. See in this connection, notes under section 50. 

32. The holders of stock may transfer the same, or any part thereof in 
the same manner, and subject to the .same regulations, as, and subject to whl of 

tlie shares from which the stock arose might previouslv to convert . "h‘ch, stock. 

from time to time fi.x the minimum amount of stock transferable a 7 I ^ 

forbid the transfer of fractions of that minimunr but thl 

exceed the nominal amount of the shares from which the stoc’kTrTse'^’''" 

1 tfI'oWers of stock shall, according to the amount of the stock held 
by them have the same rights, privileges and advantages as regard! d ^ 7 
voting at meetings of the compaip-, and other matters as Tthe 
shares from which the stock arose, ^ut no such privlL:' or advantaire f ! 
participation in the dividends and profits of the companv) shall be coLerre'd Tv 

ny such aliquot part of stock as would not, if existing in shares havc^ ^ 
ferred that privilege or advantage. ' con- 

34 - Such of the regulations of the Companv Mother thnn i 

.. p.i,.„p" ..Lr:;,p?';„''’r.; "7,;: 

holdlr’- share-holder” therein shall include ■■stock” and ■■stock- 


Share^warrants. 

35. The company may issue share-warrants, and accordingly the direrto.. 
may in their discretion, with respect to any shares which is fully paid un 
application m writing signed by the person registered as holder of the shaT 
and authenticated by such evidence (if any) as the directors may from time to 
time require as to the identity of the person signing the request and on J 
the certificate (if any) of the share, and the Lomit of the staTp dutToT tT 
warrant and such fee as the directors may from time to time require issue unde"" 
the company's seal a warrant, duly stamped, stating that the bearer of th"^ 
warrant is entitled to the shares therein specified, and may provide by coup ^ 
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or otiuTwiso for ilu* pavim nt of <ti\ ideiuls, or other moneys on the shares in¬ 
cluded in the warrant. 

36. A share-warrant shall entitle the hearer to the shares included in it 
and the share shall he transferred hy the delivery of the share-warrant, and the 
provisions of the regulations of tiie company with respect to transfer and 
transmission of sliares shall not ai)ply thereto. 

37. The hvarvr of a siiare-warrant sliall. on surrender of the warrant to 
tlie company for cancellation, and f>n payment of such sum as the directors mav 
from time to time jirescrihe. he entitled to have his name entered as a member 
m the register of m. mhers in respect of the shares included in the warrant. 

J8. Tlu- hearer of a share-warrant may at any time deposit tlie warrant at 
the ot/ice <,l the company, ami so long as the warrant remains so deposited 
le depositor shall have the same right of signing a requisition for calling a 
meeting of the companv, ami of attending and voting and e.xercising the other 
l>ruikges of a memher at aiu meeting held after the expiration of two clear 
.lays from the time of deposit, as il his nam<- were inserted in the register of 
nieinhers as the holder ol the shares included in the deposited warrant. Not 
mon than one imrsoii shall he recogniseil as depositor of the share-warrant The 

t.?X"dep'''.Sor.'’'‘ share-warrant 

,f<J. hiihject as hen-ill otherwise exi>ressly provided, no person shall as 

or attVnVor '" t '* a meeting of the companv, 

r attind, or vote or exercise any other privilege ol a memher at a meeting of 
h. ompany. or he entitled to receive any notices from the companv : but tl^ 
Ixarer of a .share-warrant shall he entitled in all other respects to ihe same 

t'he 'h'itT as if he were named in the register of members as 

.he c^ ■ •'“x' 'X' be a member o'f 


As to share-warrants see notes under sections 43 to 45. 


|() 

w lii( Il 
wa\- lit 


^ P i',, '^'xin-warrant or coupon may be issued by 

'"W.il in I.IM- of delacement. lo.ss or destruction. 


l/.'cni/ioH of Capital. 

i'H .v,‘,‘e ,1m si!''« S^oeral meeting 

■ .- ‘h.. ns,„u:,:::M::„^;:n:cX:’"" 

; an for the wordl 

Jng Act of 11,^4. * '■ 1^2 {e) of the Amend- 

n solulion sam li,,.,im; llm in. re',s'" 'f' -i'.'' '^‘’’“'ary that may be given by tlie 
issue, hi- offerc I h.smi, |,rr ,,n ' V'"T ‘^ixtal. all new shares shall, before 

'■otK-e. from the com,!.',!;, m I are entitled to receive 

eiiciimst.uices admit, t,, ihe inun'ml f'''‘’lX'>rtion. as nearly as the 

•■■ititled. The oiler -h.dl he mil - I shares to which they are 

offered, ,-iml limiiing ,1 time v\iii specifying the number of shares 

fo bedccimed, ., nil a ller 

ol an intimation from il,,- ,h r-, ' ^'’"^''tioii of that time, or on the receipt 

lo accept the sh in s olf. red The I' " ' '''' "'‘X*'’ ‘’^it he declines 

'i>aniK r,as thev (liinU mos, b'euehr i'd"'T ",T ‘ 

'Vise so dispo.se ol ,,„v ’f company. The directors may like- 

shar.s which ,hy reason of the ratio which the nev 
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i" 11.0 ir' 

so desire, a proportionate share in the new issue. ’ ^ ' 

tives^^f^ members in this article would include the representa- 

(xib) r Ch 

the shares in the original share capital. a.ul otherwise as 

44 - The compaiiv ma>-. hy ordinary r.-sointion — 

- --- ^'"onnt 

hy suh-division of its existing shares or anv of them divide the 

than IS fixed by the memorandum of association, subject, neverthe- 
ss. o the provisions of paragraph (d) of sub-section (1) of 
section 50 of the Indian Companies Act iqh • ' ^ ^ 

122 (/) of the Amending Act of 1936. ’ ( ) ‘'^s been omitted by section 

incideit^uthorised" a^Ho^ns^nf 

rerjnired. hy law. ’ " <nc,dent authorised and consent 

the changes. This is a new regulation inserted hy section 122 t 

the Amending Act of 1936. ^ i>ection 122 (g) of 


{l>) 


(c) 


General Meetings. 

the Statutory general meeting of the company shall be held within 

the period required by section 77 of the Indian Companies Act lor, 

of i7 ‘^'S’deen n.onths froin the date 

t Its incorporation and thereafter once at least in every year at such tin,» r * 

being more than fifteen months after the holding of the last precedim? n 

meeting) and place as may be prescribed by the^ompanj il gen:"!" mfeW 

of'the ■ following that in which the anniversary 

f the company s incorporation occurs, and at such place as the directors shad 

ppoint. In default of a general meeting being so held a general 

memb'"^ following, and may be called by any two 

members in the same manner as nearly as possible as that in which 

are to be called by the directors. etmgs 

_ Notes of changes. The words in italics have been substituted for the words 
once in every year ' by section 122 {h) of the Amending Act of 1936 

47. The above-mentioned general meetings shall be called ’ ordinarv 

meetings , all other general meetings shall be called extraordinan,- ^ 

48. The directors may, whenever they think fit, call an ' extraordinarv 
general meeting, and extraordinary general meetings shall also be called on 
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Calling of 
cxtra- 
orciina vy 
general 
meeting. 


such retjuisition, or in ilefault, may he called hy such requisitionists as provided 
hv section 7<S of the Indian t'onipanies Act. 1913. If at any time there are not 
w ithin British India sulheient directors capable of acting to form a quorum, any 
director nr an\- two members ol the company may call an extraordinary general 
meeting in the same manner as nearly as possible as that in which meetings 
ma\- lie called bv the directors. 

The right to call extraordinary general meetings is no doubt in 
the directors. They must act as a Board meeting and must determine 
about the convening of the meeting at a Board meeting. Brown v. La 
Trinidad, 37 Ch. i. 

1 he rt'sohitions passed at a meeting which is convened by a 
Board which is not properly constituted would be invalid. Harhens 
y. Philips, 23 Ch. D. 14. The last portion of the section provides 
for contingencies like the Imi^ossibilit}* of ha\ing a quorum owing 
to absence of the directors from British India. 

Iixcept under the direction of the directors, a secretary would 
have no right to convene the meeting. See Harcraft Gold Reduction 
Co., (1900) 2 Ch. 230 : State of Wyoming Syndicate, (1901) 2 Ch. 431. 
A meeting con\'( ned irregularly as aforesaid, may howex er be rendered 
valid by the directors confirming the action of the secretary, before 
the time fixed. Hooper v. Kerr, Stuart c- C"o., 83 L.T. 729. The 
directors, though they can convene, cannot postpone it. See Smith v. 
Parxnga Mines, (i()o()) 2 Ch. 193. As a general rule, the Courts 
seldom interfere with the internal management of the company, and 
acting on this principle the Courts as a rule, decline to direct meeting 
to be held, where the directors competent to con\*enc such a meeting, 
did not convene the saimy See Macaongatl y. Gardiner, 10 Ch. App. 
606. ()nly in exceptional cases, e.g., where all parties consented did 
the Courts coiuene a meeting. See. for instance. Channel Collieries 
I rust Ltd. y. Dover St. Margarets^ etc. Light Rail Co., (1914) 2 Ch. 
306. llu'se dilliculties ha\’e however been set at rest. 

B.v sub-sec(ion (3) of section 78 of the Amended Act, the Court 
h .s been given power in proper cases to convene meetings. 

i o,Sn,C"'C (^) of s.c„o„ S. of tiu- India,, 

U-C V'f.'’' '1 '' clays' notice at the 

-'''I .nc'vti,,.. , , , the place, the 

other.,, 7, "'7' »K-ntionecl. or in such 

to such ,,e,s,.ns ",n,!'l7 / 7 g'g"'’'''' ^‘’'’M'any in general meeting 

‘--I'-v. e,„ii,::r';,: ;.e ;77 v'-" 

orrid. nl,,! „n„so,.„ /„ e„v <--‘’'tn>any : but the 

italic s all,., Il,e u .M.I '''• 7,', vc."l “ 

birn insrrtrd. and the wonls “the accident 
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notice”, bv section 122 (i) of'^^e^4mendb4'^ "non-receipt of the ^ 


49 


indication^of the business^ to^^VaniXd'irthsufficient Notice «f 

enable those receiving them to'^rX is i^ndrlrd ^d 

the Court should also be liberal See in ffiis '’obce, 

tion of Chitty, J., in Henderson v Bank of A, sTT "" “bserva- 
« p. 337. U'here ,he learned Jndpe observed as 

.he b^^-nrrot'Snfot I'bro^r 

notice, intelligible ,„ minds o', trdiL ; rfle'^c," 

who are shareholders in “ men, the class of men 

The Court does not scrutinize thr-'/ioSl tiffi rv.t; 

^rr;£e::Sir rSno^:v 

s~i ■— .="= 

dis^us_slo/ serx ‘'iV«ra;:,l 7 S..:; J CVatr";.' dd^^n'r 

The notice must fairly disclose the purpose for which th 
mg IS convened, and must not be artfully framed so as to 
the shareholders. See observations of Lindley M R Z KeZ Z 

do. na„^s (,8,8) . Ch. 358. And a "^^e wh 7 h Zs nr.?;’;; 
the shareholders the real purpose of the meeting, but conceals from 
em material facts, will be deemed to be invalid. In other words 

Which each „, ,hem can jnd/ ,or hM^hf pr^;,;.,:";' ,7 7 

put before the meeting. See Tussen v. Henderson, (iggg) i Ch. 86 t 
A.C^^ oy ■P«ci^c Coast Gold Mines v. Arbuthnot, (jgxj) 

It is not competent for the meeting to proceed with . k, • 
which no indication is given in the notice. Similarlv nnc/th' 
which is beyond the notice given, will be invald. The meebL Z 
however deal always with business which is incidental to the h 
n.cn,i„n.d i„ ,h. no,lea. See BeUs ^ Co. v. iac.X.'’^ 

I Ch. 430. As to amendments which may be moved, the general niJ 

notified in thTnotTce"' "" 

91 
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Irregularities at meetings are regarded as matters which should 
be set right by the domestic forum, by the calling of a fresh meeting ; 
and on this principle the Courts would be very reluctant to interfere. 
See the observation in McDongall v. Gardner, i Ch. D. 13. 

It is prima facie necessary, according to this article, that all persons 
entitled to potice should be given notice ; and unless notice is sent 
to every person, the meeting will be invalid. According to the pro¬ 
viso at the end, accidental but not deliberate omissions to give notices 
to a member, or the non-receipt of a notice by any member will not 
vitiate proceedings. This is very useful, as without such a provision 
a meeting would be irregular even if there is omission to serve on 
even one out of many shareholders. See Smyth v. Darley, 
2 H.L.C. 789. 

As to who are entitled to notice, see article 116 of Table A. 

Irregularities in the matter of the notice can however be waived 
by the shareholders, so long as the transaction is not ultra vires. Thus 
where a resolution was passed unanimously by all the shareholders 
present, at a meeting which was not properly convened, it was held 
that the resolution passed was valid. See Express Engineering Works, 
(1901) I Ch. 466. 

As to amendments, the general rule is that all amendments can 
be moved which do not go beyond the notice convening the meeting, 

or beyond the scope of business which should ordinarily be transacted 
without any special notice. 


50. husinfss shall 1 k‘ (ieemed special that is transacted at an extra¬ 

ordinary meeting, and all tliat is transacted at an ordinary meeting with the 
exteptioii of sanctioning a dividend, the consideration of the accounts, balance- 
sheets and tiu- ordinary report of the directors and auditors, the election of 
dinctors and other officers in the place of those retiring by rotation, and the 
fixing of the reniiineration of the auditors. 


1 his .irticlc. by inference, shows that in an ordinary meetmg, the 
items wliich are usually disposed of, are:_ 

{a) J'lu' consideration of the accounts, balance-sheets, ordinary 
report of directors, and auditors. 

(^>) The sanctioning of a dividend. 

tl'ction of directors and other officers in the place of 

those retiring. 

* > 

(d) Fixiiii; of remuneration of auditors. All other items are to 
be treated as iti-ms (F special hnsincss. 

Ihirc is nothing to include spi'oial business in the agenda of an 
ore mar>- meeting, hut special hnsiness can be dealt with in an ordinary 
H( iiij^ on \ 1 tlu noliies specifically mention the nature of the special 
b'=sine.s to he transacted. Tu.sn, v. Henderson. (1899) i Ch. 861. 
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of member^l''prrenttT‘Ihr w thV"^ ^ ‘ 3 “°™'" 

as herein othenvise provided, fa., ,„en,be.s TTfcZToTl 

■'three members""hrsectil!". "-‘'(/)"of‘'tt' A™eirdh^^^^ 

Quorum for 

and five members present in person in the case of a^nnhr ^ y’ "’feting. 

=r ™ jrr “ KfSHSi 

rLfcraT? '■" • -“™- s~r 

sa^ rvis'Z IT. -■ - 

The provisions as to quorum become very imnortant in rr^r^^-A • 
as to whether a resolution passed at a meeting is valid or not 
accord,„g .„ this .«.cl., „„ business can L Zu.Tl 

passed at a meeting in which there was no pr^r ‘ or " t 'T 
See ,Ro«./ord Canal Co.. 24 Ch. D. 84. See also Harben v.’ PMUps' 

the^^"' w '"to account is wLn 

the resolution is passed. Accordingly the result would be the same 

even where originally there was a proper quorum, but at the time^f 
the passing of the resolution there was no quorum. * 

52. If within half an hour from the time appointed for thp m +- 

shall be dissolved ; in any other case, it shall stand adjourned to t^rsame 
day in the next week at the same time and place, and if at the nH ? 

meeting a quorum is not present within half an hour from the time 
for the meeting, the members present shall be a quorum. Ppointed 

In order to facilitate the presence of a proper quorum, this 
article provides for postponement of a meeting in which within half 
an hour from the time appointed there is no quorum present It Adjoum- 
stands to reason however that if for any case there is no quorum even want* iT 
at the adjourned meeting, then in order to prevent a deadlock the '5“°™'"- 
meeting should be allowed to proceed notwithstanding the absence of 
a quorum. The last portion of this article accordingly provides that 
m such a case the members present will be deemed to form the quorum 


53 - The chairman, if any, of the board of directors shall preside as cha' 
man at every general meeting of the company. 

For notes as to the duties of a chairman, see notes under sec. 79 


Chairman at 

general 

meeting. 
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34. If there is no such chairman or if at any meeting he is not present 
within fifteen minutes after the time appointed for holding the meeting, or is 
unwilling to act as chairman, the members present shall choose some one of 
their number to lie chairman. 


Tills article sets out the circumstances under which any person 
other than the chairman of the Board of Directors, can be appointed 
to act as chairman of a general meeting of the shareholders. When 
such an outsider takes the chair, he is entitled to continue to act as 
such, throughout the meeting notwithstanding the fact that the chair¬ 
man of the Board of Directors happens to arrive later. 


33. I'he chairman may. with the consent of any meeting at which a quorum 
is present (and shall if so ilirected by the meeting), adjourn the meeting from 
time to time and from place to place, but no business shall be transacted at any 
adjourned meeting other than the business left unfmishetl at the meeting from 
which the adjournment took place. When a meeting is adjourned for ten days 
or more, notice of the a<ljourned meeting shall be given as in the case of an 
original meeting. Save as aforesaid, it shall not be necessary to give any 
notic<* of an adjournment or (if the business to l>e transacted at an adjourned 
meeting. 


1 his article deals with the question of adjournment of general 
meetings. According to it the chairman may, with the consent of the 
meeting, adjourn the same. Apart from the provisions of this article 
a chairman would have in common law a right to adjourn a meeting. 
Reg. V. O'Doyley, 12 Ad. & El. 139 ; Reg. v. Wimbledon Local Board, 


8 Q.B.D. 459. The chairman, under the first portion of this article, 

has the power to adjourn the meeting with the consent of the meeting, 

but he need not do so. Salisbury Gold Mining Co. v. Hathorn, (1897) 
A.C. 268. 

1 he chairman must exercise this power properly, and he must 
obtain the consent of the meeting if he wants to do so. An arbitrary 
exercise of this power will not prevent the shareholders from going 
on with the business of tlie meeting even after the chairman leaves it. 
National Dwelling Society v. Sykes. (1894) 3 Ch. 159 ; Catesby v. 
Burnett, (1916) 2 Ch. 325. 

The soroiid portion of this article would enable a majority of the 
sharthokliis to force a chairman to adjourn the meeting even though 
the chairman does not like it. In the event of a direction being given 
to t mt tfhet 113 the meeting, he would be bound to adjourn the 
mci tin^. In tin absence of such a jirovision, the members, even if they 
desired to have it, could not get a chairman to adjourn the meeting 
agMinst his wishes. See P. D. Samdasani v. Tata Iron & Steel Co., 

47 f>m. 915 at p. (421. \\ Iktc however there is no specific provision 

r ac journment, it would seem that under common low, every meeting 
has the right to adjourn itself provided the adjournment is for a 
bona fide purpose. King v. Mayor etc. of Carmarthen, i M. & S. 
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Mad! /a»aa.„ C„„ A.,.R. (a,a8, ^ 

meeting, JrL°Z,7Ted Z Z‘Z«lteZtZe°" st S'i”"®'"’' 

('•''?) - Ch. a6t t Sea,«i,g v, "g h I c "s‘" 

etalAe Jeclde7o,rrToV“'nJ" aTiS'fp.S h "' "" 

Of the result of the show of hands) tiemanded h f "" declaration 

unless a poll is so demanded, a tleclaration 1, th ^ 1 '"‘'"’'’ere. and 
has, on a show of hands, been carried or carrie^l ’Airman that a re.solution 

majority, or lost, and an entrv to that eff^t ^ th^r? >' 

the company shall be conclusive evidence of the fact t, Proceedings of 

or proportion of the «,tes mcorded 

between th^^Sicle ^n'd'tcinconsistency Demand 

demanded the ehai™a„ JZ/ZZ] 7'"“ “Ln ''t‘ 

V. Watrap, (A.I.R.) 1932 Mad. 100. ® ■^'■eemvasam 

The duty of the chairman is merelv a min' t • t 1 
/larben v. PAt/bps, 23 Ch. D. 14 at 23. 'n’sterial duty. See 

The right to demand a poll exists ev^n .ir,^ 
where the chairman refuses to allow a noil he^ common law, and 

:Tir.“’ ■■■’ •' X.S. t; 

This clause gives the chairman a discretion as to j . 

the poll is to be taken Thus thp nhc' and when Taking 

seemed to indicate that in the absence of othor ^ Penman 

should be taken immediately, if time does not allow of thr^the ^ 

.fc. Co., IX Ch. D. 109 ?hTs vie^ of the Ta 
followed by Kay, J., In re Chillingion Iron Co 29 ‘ 

he refused to hold that it was not obligatory on'a chaRman tf' " 

a separate date for taking the poll, and that a poll taken on thT^°'"* 

the poll is deferred, the day on which if is takenTs not tn H 

as an adjournment of the meeting, but is to be regarded as a conE 
hon of the meeting. See Reg. v. Chester. (1834) i Ad & El 
See also McMillan v. Le Roy Mining Co.. (1906) i Ch «i L 
V. Subramanya. A.I.R. (1932) Mai 100 

Where the poll is directed by the chairman to be taken on a si.K 
quent date the process of taking it is not a meeting. R is only a 
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poll is to be regarded as part of the business of the original meeting. 
The day on which the poll is taken is to be treated as a continuation 
of the meeting. As a matter of fact Russel, J., in Spiller v. Mayo etc. 
Co,, (1926) W.N. 78, treated it as all one meeting. This view was 
accepted by Hanworth, M. R., in Cousins y. International, (1931) 2 
Ch. 90 at 99. 

Where the postponement was made merely for the purpose of 
taking the poll the meeting cannot be treated as adjourned ad hoc. 
Acting on this principle it has been held that where the articles pro¬ 
vided for proxies being lodged within 48 hours before the time for 
the holding of the meeting, proxies could not be lodged so as to give 
the holders the right of voting by filing it 48 hours before the date 

fixed for the taking of the poll. See Shaw v. Stattie Concessions Ltd., 
(1931) I Ch. at 297. 

Where poll is demanded and is taken, it is usual to appoint 
persons to scrutinize it. They may be appointed either by the chairman 
or by the meeting. Wandsioorth etc. Coke Co. v. Wright, 22 L.T. 404. 
L.T. 404. 

Ihe result of the poll is generally communicated to the chairman, 
but the declaration is to be made by him. 


58. In the case of an equality of votes, whether on a show of hands or on 
a poll, the chairman of the meeting at which the show of hands takes place, ot 
at which the poll is clemamled, sliall be entitled to a second or casting vote. 


Casting 
vote of 
chairman. 


The right of a Chairman of a meeting to have an extra vote, in 
the case of there being an equality of votes, is not available to him 
under the common law. Nell v. Longbottom. i Q.B. 767. It has 
to be specifically given to him under the articles. 

% 

A chairman, as a member of the company, has one vote, but 
where tluTe is an article like the present one, he would be entitled 
to have an extra vote, otherwise called the casting vote. This he 
would have only if there was an equality of votes, that is to say, 
where the number of valid votes cast on each side are equal. It very 
often happens that some votes are challenged and that unless the 
matter is decided, it is not known as to whether it is likely to be 

*'.n cqualily of \ote‘s. In such cases it is open to the chairman to 
ca.'>t his extra \ote, as a contingent casting vote. 

The fiist \ ote which a chairman is entitled to exercise is in his 


ca|>acil3 ordinar}' voter, and he cannot be prevented froir 

c'xerc'.siiii; thrs vote merely because he is called upon to preside ai 
tic meeting (ithcr by reason of the articles or by reason of electioi 

A fellow members. This first vote must however b< 

oxernsed befeire the result is declared, and irrespective of the questior 
as to wlullKT there is likly to be an equality of votes or not. 
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adjournment^shall be taken forthwith^^^^A" 'll H ^ question of Reg 59 

- taken at suck ti.e lst:':laielrLtTre:l;^TJet:‘''’^^ 

^ ^ ^ of Meinbers. 

vote. On a poll every In'^mher ^ILlTlmlT 

or each hundred rupees of stock held by him’^" ’" 

sentence "On a pc^reverv'^LmTeTsh'airh-'^”''^ ^‘'''^^titutccJ for the 

.e is the holder," h, sect.on ol't’^rir^dCi:: oTl^t 

.he »«!rd t'"::;te'SLrr — 

present by pr„,y have no right to vote on^ show 0?'^* “h-^. 

was I»me divergence of opinion at one time Thn.rin ^h ! 

In re B,dwell Bros.. (1893) j Ch. Vaughan Win.ams I h 

:re“d To r'clss 'rnd"”: t p-».' hy proS:: 

.ecishrns in Be,, v. oTlTl SoS IZ Ze ! cTITJTJT 
decs,on of Vaughan Williams. J., was however diapprovid by Ch« “ 

and was definitely overruled in the same case by ’thl Sfur. of n 
as reported in (1897) i Ch. P. i. ^ ^ ^ ^ Appeal/ 

When there is any question as to whether n nart.v. 1 

ing a meeting is entitled to vote or not it has to bi^H 

reference to the register of members S I Ten fer r f a “ “ 

6 Ch. D. 70 at p. 80. t^ender ^. Lershington, 

H .7^®. usually provide the chairman with the author-hr + 

decide these questions. A decision by the chairman in =. 

the absence of fraud, is conclusive Wall v Londn ^ 

Assets Corporation. (, 8 ,,) ,r Ch, 550 ; Colonial Gold iZf Ltd T'Z" 

State Fund Ltd., (1914) i Ch. 382. ^ ‘ 

In the absence of an agreement controlling the riaht tn t 

(1918) 2 Ch. 324 at p. 336. See also East Pant etc Co v‘ / 

TiT:. if ^ “■ ^ f :■ 

It is permissible to sub-divide a holding of shares in ordnr r • 
crease the number of votes. In re Stranton Iron & Steel Co. 

559 » Burns v. Siemens Dynamo Works, (1919) j 22s ' ^ 

As regards persons who hold shares as nominees of another th.. v 
law as to how they should vote or can vote i.; fbn / ^he Vote by 

Romer, J., m Ktrby v. Wtlkins, (1929) 2 Ch. at p. 454 "Wher ^ 

shareholder holds shares as a bare trustee for a third ^person h ^ 

no doubt obliged to exercise his voting power in the way that the 

cestm que trust desires, but unless and until the cestui que trust h 

indicated h.s wish as to the way in which the voting power should 
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the voting power vested in him as a trustee. He holds that voting 
power upon trust, but unless and until the cestui que trust intervenes, 
he must exercise it according to his discretion in the best interest of 
his cestui que trust/* 


Or. In the case of joint-holders, the vote of the senior who tenders a vote, 
uliethcr in person or by proxy, shall be accepted to the exclusion of votes of 
tiu* other joint-holders ; and for this purpose seniority shall be determined by 
the order in which the names stand in the register of members. 

62. A member of unsound mind, or in respect of whom an order has been 
made by any Court having jurisdiction in lunacy, may vote, whether on a 
sliow of hands or on a poll, by his committee or other legal guar<lian, and any 
such committee or guardian may. on a poll, vote by proxy. 


\'<jte in case This article pro\'ides a general exception to the rule that no 
of lunacy. person except the holder of the shares can attend and vote on show 

of hands. In the case of a lunatic, his guardian or committee can 
attend the meeting and vote either on a show of hands or on a poll. 
The guardian or the committee can also appoint a proxy for the 
purpose of exercising the vote on his behalf on a poll. 


all calls 
conij)auy 


No member shall he entitled to vote at any general meeting unless 

or other sums presently payable by him in respect of shares in the 
have been paid. 


When is a 
member 
com petent 
to vote. 


Ihe restriction on the right of voting conferred by this article 
affects only the shareholder who has failed to pay calls which are 
pre.sently payable by him. Hence where a call is made but is not 
yet payable, that would not affect the right of the shareholder to vote 
at the meeting. This disability would also attach to a buyer. Thus 
where shares were forfeited for non-payment of call and were then 
resold to another, the purchaser was held to be under the same dis- 
abihty, while the original holder’s calls remained unpaid. See Randt 
(^old Mituyig Co. V. Wainright. (1901) i Ch. 184. 


(>|. On a poll V<>te.s may lx- given cither personally or by proxy: Provided 

con aM''’'"‘-n''T, " -*°>«tion of its directors in 

is h ^ 8 “ of the Indian Companies Act. 1913. 


I>n).x\-—its 
nicaniiig. 


Kiglits of 

sli.ircholdcr 
■ liter giving 
proxy. 


Hit \\oid pro\\ means an agent. The paper signed by the 
appomtor IS merolx- the authority which authorises the agent to appear 

r ll ^ t u appointor. It is not the proxy, although it is loosely 
cniletl as such. ^ 

f'f pi-oxv, shareholders are not prevented from personally 

Intrni^^C Hanworth points out in Cousins v. 

! ^ shareholder appoints 

I x\ and then changes his mind and attends the meeting, the 
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.;s L jr.f zt' 

face i“dr.er-:“r t? 'i 

the chairman to reject the vote of the proxy ’ ^ ^ ^ 

died.'rd'\hrc:m;:;" ^ a proxy 

the vote given by the proxy would beTeL to^bTvalid^Teel "‘'I 
fans of Lawrence, L, J., a, pp, roa and ,03 

any «me”befo*’rrL'”exerds“ hf”'' '”’ *>' 

For tureher nofes, see under heading 'proxy' under secs. 17 and 79. 

Of m,d„ rn. n„u 

.srrre.t-rte“;i s'. “ - f; = 

of the company. ^ ^ uniCaSS lie is a member 

which he acts as proxy, or he has been appointed to acTftTat me^t" 

The effect of an article like this is to make it incumbent for aii 
appointments of proxies to be made in writing A nmvT, c ^"^t^ument 

appointed verbally. The probable reason as to wh^ Cng 
upon is that it is the best record of the giving TthTluZX . 

^ 385. According to an^artfek 

n this form no person can act as a proxy unless he is a member of 
how“Tfu^'- necessary that the person should be a share 

a shi^nd ro^ rr a^:^ ttnr r ^ 

So5rA.a aT""' Corporation v. S;" 

Evety proxy, before it can be used, must be duly stamped accord 
ing to the provisions of the Stamp Act, and the stamo mZ k ,r f' 
cycled. According ,„ Indb„ s,a„p Aefa S^p 7 an„"a?Z 

be » candied as ,o ™abe i, incapable S Lbsegnem VslZheS 

92 
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Alfred Hickman'’ Steamship Co., (1902) 71 L. J. Ch. 766. 

As to whether stamps can be provided for by the directors, the law 
is now settled by the decision in Peel v. London & North W. Railway, 
(1907) I Ch. 5, in which the decision of Kay, J., in Studdart v. 
Grosvenor, 33 Ch. D. 528, has now been overruled, whereby it has been 
held that the directors acting bona fide in the interest of the company 
may send out stamped proxy forms. 

For further notes see under sec. 17. 


Form of 
proxy. 


60 . The instrument appointing a proxy and the power-of-attorncy or other 
authority (if any), under which it is signed or a notarially certified copy of that 
power or authority, shall be deposited at the registered office of the company 
not less than seventy-two hours before the time for holding the meeting at which 
tlic person named in the instrument proposes to vote, and in default the instru¬ 
ment of proxy shall not be treated as valid. 

67. An instrument appointing a proxy may be in the following form, or in 
any other form which the <lirectors shall approve: — 


Company. Limited. 

^ in the district of , being a 

member of the Company. Limited, hereby appoint 

proxy to vote for me and on my behalf at the 
[ordinary or extraordinary, as the case may be] general meeting of the 


company to be held on the 
any adjournment thereof.” 


day of 


and at 


Signed this 


This should not be read along with sec. 70 sub-section (i) clause (d). 

As the result of the amendment of the Act, notwithstanding any special 

form which may be provided in the articles of association of any 

particular company, a proxy in the form given in this article will be 

deemed to be in order even where it fails to comply with any special 

requirements specified for such instrument in the articles. 

This article does not touch the question as to whether the proxy 

shou d be attested or not. This is generally provided for in the 

articles, and where m the articles a proxy is required to be attested. 

unless It IS properly attested, it is liable to be rejected. See Harben v. 
Phillips. 23 Ch. D. 14. 


According to this article how 
proxy should be attested. 


ev^r it is not necessary that the 


Directors. 

Ik. cl^L„rKVir'vritinL l''" 

of association. of the subsenbers of the memorandum 


First 

flircctors. 




Except where first directors are named in the articles, the first 
directors have got to be appointed at a meeting of the subscribers to 

(1891) 2 Ch. 386. As regards the number of directors it is usutd to 
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number of theXVtors^to be'apD h Reg. 68 

meeting. appointed must also be fixed by such a 

imnJuy^'tZ cZpZy*;^gcncr.^l^^o7m 

remuneration for his °servTces.''''’//«rtt" v^Z^Cork r'\ Komunera 

S ".r^o^rno g“neS ^T h^^ 

The remuneration of a director is usn;*!!./ fi k P' 

there is a contract or a pmvisLn i^^h ' rtf 

mg the payment, a director would not be entitled authoriz- 

See Dunstan v. Imperial etc Co , B * remuneration. 

Newman 6- Co fiSosl i Ch t.'rx '^ ^^ George 

no. fixed by ,he arM.. o?bv ,te ''““"“•‘ion Is 

it is wfibd^va by a pe” a«i„a aa aT"*; '" f "’“''”6- 
fi. See Ker, v. MMn, Produce^Limiled^iri L "> 

however the remuneration is fixed by the irtkies ' no d^' 

^ he,d ,„i„y o, mt:lsa„"e^%tTe «;;S'Z;r 7 Tr‘ r 

Vo-fi V. tvw ete. Sor.ety o, Son,* r 1 

one to fix different remunerations for different direc ors ^ I 
Foster. (1916) i. Ch. at p. 545. directors. See Foster v. 

The remuneration of a director may be varied frntwa p . ■ 

y the company in general meetings; Foster v Foster (1T16) i 
532, but not by the Board of Directors ' See the I ^ . ^• 

of Eve, J., in In re Barens S- Co.. ( 1932 ) 2 Ch !& S 

director notwithstanding tL privisSs S' relneraZ'^^r 
direc,ora' r.m„„.ra,io„ shLi be paid" o 

is ,0 he paid out ot the profits, it m^ay he pa'id om^tfi—I 

expressly provided, a director is not entitled, in addition to \h ^ 
remuneration provided for him in the articles to anv extrl 

TbZ 

him :L“'re S':- •“ 

he ^y prove tor i, in the winding „p. W, 

II T.L.R. 407; In re Dale & Plant, 43 Ch. D. 255. 
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Managing 

director. 


70. The qualification of a director shall be the holding of at least one 
share in the company, and it shall be his duty to comply with the provisions 
of section 85 of the Indian Companies Act, 1913. 

See notes under Sec. 85. 

Powers and duties of Directors. 

71. The business of the company shall be managed by the directors, who 
may pay all expenses incurred in getting up and registering the company, and 
may exercise all such powers of the company as are not. by the Indian Companies 
Act, 1913, or any statutory modification thereof for the time being in force, or 
by these articles, required to be exercised by the company in general meeting, 
subject nevertheless to any regulation of these articles, to the provisions of the 
said Act, and to sucli regulations being not inconsistent with the aforesaid 
regulations or provisions, as may be prescribed by the company in general 
meeting ; but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid if that 
regulation had not been maile. 

See notes under sections 2 and 17. 

72. The directors may from time to time appoint one or more of their 
body to the olfice of managing director or manager for such term, and at 
such remuneration (whether by way of salary, or commission, or participation in 
profits, or partly in one way and partly in another) as they may think fit, and 
a director so appointed shall not. while holding that office, be subject to retire 
ment by rotation, or taken into account in determining the rotation of 
retirement of directors, but his appointment shall be subject to determination 
ipso facto if he ceases from any cause to be a director, or if the company in 

general meeting resolve that his tenure of the office of managing director or 
manager be determined. 

This article deals with the appointment of a Managing director. 
Under an article like this, the appointment of a managing director is 
to be made by the directors, and where the directors exercise their 
powers the shareholders cannot interfere. See Thomas Logan v. Davis. 
104 L. T. 914. If however the directors, having the powers, are unable 
or unwilling to exercise them, then it is possible for the company to 
exercise the same. See Foster v. Foster. (1916) i Ch. 532; and 
Bamon v. Potter, (1914) i Ch. 805. 

iy Cozens Hardy, J., pointed out in In re Newspaper Proprietary 
yn xcate, (1900) 2 Ch. 349 at p. 350, a managing director is nothing 
but a director with some special powers. In a case decided by the 
uc now Chief Court, however, it was held that a managing director 
stands on a higher footing than an ordinary director, and that therefore 

is higher. Bank of Oudh v. 
awa I an. A.I.R. (1926) All. 153. It is however usual for the 
directors at the time of his appointment to specify the powers which the 

managing director is to exercise. Outsiders dealing with a managing 
director are entitled, on the principle of Royal British Bank V 
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IZSh'lit' m * ^ possesses all the powers Reg 

hich as a managing director he would be entitled to have See ~ 

(1896) 2 Ch. 93; Baran v. 

In the absence of the words contained in the last portion of the 

be r director appointed in terms of the said^article would 

be liable to retirement by rotation, and to be taken into accounr n 

determmmg the rotation of directors. If therefore he failed to get rl 
elected he would not be entitled to act as a ^ 

notwithstanding the fact he was appointed for a bZZ 

V. Stutchbury s Ltd.. 24 T.L.R. 469. Similarly, where a manag nt 
director ceases to be a director for any caul, he tvouir unTef 
this article, automatically vacate that office. 

As regards remuneration, it has got to be fixed by the directors 
I. »ay b. fixed ,he shape o, salary, commission, Jr .h.^ 


72 


The amount for the time being remaining undischarged of .nrx 
borrowed or raised by the directors for the purposes of the cry , ^ 

than by the issue of share capital) shall not at any time eXY the 

share capital of the company without the sanction Z the comZ ■ 
meeting. t.ompan\ m general 


This article puts a limit upon the borrowing powers of directors i . 
According to tins anicle the aggregate amount borrowed at a timH, 
t to exceed the share capital of the compan3^ See T R Pratt Ltd 

not^b 978 - An article‘like this would 

not however be construed as a limitation of the general powers of the 
company, or the whole body of shareholders, and consequently the act 
of the directors m excess of their authority may be ratified by the 

cornpany and rendered binding. Irinne v. Union Bank of Auslalia 

2 A.c. 366 at p. 374. 


74 - The directors shall duly comply with the provisions of the Indian 
ompames Act, 1913, or any statutory modification thereof for the time beine 
m force and in particular with the provisions in regard to the registration of 
the particulars of mortgages and charges aflfecting the property of the companv 
or created by it. and to keeping a register of the directors, and to sending to 
he registry an annual list of members, and a summary of particulars relating 
thereto and notice of any con.sohdation or increase of share caoital or ror. ■ ^ 
o, ,i,„„ ..OCX, .„d copi.. .„d 

of directors and notifications of any changes therein. ^ 


the 


75- The directors shall cause minutes to be made in books provided for 
purpose— * 


(«) 

ih) 


of all appointments of officers made by the directors ; 

of the names of the directors present at each meeting of tlie directo; 
and of anj' committee of the directors ; 


Minutes hy 
directors. 
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and of the directors, and of committees of directors ; 

.iihI every director present at any meeting of directors or committee of directors 
sh.ill sign his name in a hook to he kept for that purpose. 

Tills article imposes upon the directors the duty of keeping 

minutes of certain matters in books. It is in the shape of minutes that 

a proper record of the deliberations are usually kept. See the obser- 

^•ations of Kakewich, J., in Liverpool Household Store Association, 
62 L.T. 873 at p. 875. 

Consequently as to what happened at a meeting, it is generally 

proved by the production of the minutes, but that does not prevent the 

proceedings being proved aliunde. See In re Fireproof Doors Limited. 

(1916) 2 Ch. 142; and Foster v. Foster. (1916) i Ch. 532. 

Usually It IS the duty of the secretary of a company to take down 

the minutes, circulate the agenda, and do other works in connection 

with the meeting of the directors, as are generally entrusted to him. 

He is a servant of the company. See Cairney v. Back. (1906) 2 K.B. 

746. See also McKay’s case. 2 Ch. D. i. The position of a secretary 

IS summed up m these words by Lord Esher in Bannett Hoarses Co 

v. South London Tramways Co.. 18 Q.B.D. 814 at p. 817;—“The 

Secretary is a mere servant ; his position is that he is to do what he 

IS told, and no person can assume that he has any authority to represent 
anj’thmg at all”. ^ 


The Seal. 

7f>- The seal of the company shall not be alTixed to any instrument except 

refto S m. person as the 

or other di--ectors and secretary 

comI>-mv^ m ^'^ry instrument to which the seal of the 

C()mj),iiiy IS so affixed in their presence. 

See notes under section 23. 


Disqualifiratioas of Directors. 

77- The ofrice of director shall be vacated if the director— 

(«) fmh to obtain unthin the time specified in subsection (r) of 
.sect,on of the Indian Companies Act. igt j. or at any time 

1 r'^ ir""' >7 necessary 

for his appouitwetii ; or ^ 

isjonnd to be of nn.sonnd ,nind by a Court of competent jurisdiction ; 
is adjudged insolvent ; or 

^'within by him 

withmu t , »>ode : or 

h Z Z ■" accepts or 

mana"ine ZZt that of a 


(l>) 

(c) 

(<l) 

(<■) 
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^^oard of directors ; or absence from ihc 

(A') accepts a loan from the company ■ or 

“ r "r/: " P-O- •» .-.»y con,„e, . 

being a „,c„U.r of any^on.paZ '»• reason of his 

W and (f) respectively aT'd" tte druses S'^to'^oirr '"T" as clauses 

panics Acl ,,r7Tr ^ ‘^e Indiln Com- 

(^) holds, or any partner of hi« r^». ^ 

holds, any other office of profit uLe^he^ "" member, 

managing director or manager ; or company except that of 

(c) IS adjudged insolvent ; or 

(rf) is found lunatic or becomes of unsound mind • orl 

See notes under section 86r. ^ ^ 


Number of 
directors. 


Rotation of Directors. 

sliall retire from office, tn^ at"the*rid'inl!r directors 

one-third of the directors for the time being or Tf th^ '" subsequent year, 

-ultrple of three, then the number Laresf to ol iT n" " - a 

79- The directors to retire in every year shall f 
longest in office since their last election b^t as be 

directors on the same day those to retir^ shdl ^u 'l rf ^"^ame 

among themselves) be determined by lot ' otherwise agree 

8 o. A retiring director shall be eligible for re-election 

a^a^dr;^ir:;'L^-idr; viiX ^p'-n 

tbe places"ortrv“ aX r’^tillel ^tfoX place, 

adjourned till the same day in the next week a the s' ‘”7 ."’"'^^ing shall stand 
if at the adjourned meeting the places of the varaf and place, and, 

“h'^’ii^K^ 'vacating directors or such of them as have noth d 7h‘°'’'' 

"s? T -X:djorneX<:;;;g^'-- -- 

c.»«„ "" 

increase or reduce the number of directors and m-, i T meeting 

rotation the increased or reduced number is'to go out of olfief " 

by section have been inserted 

See notes under section 17. 

This article has got to be read along with sections So a 
According to these sections every public company must Lve^"at Jea^t 
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three directors. As to private companies, these sections read along 
with clause 71 of Table A, may be said to have the effect of providing 
that even in the case of ordinary private companies, there must be 
directors, but not necessarily three. It is doubtful if that was the 
intention of the Legislature. This clause must be read along with the 
provision, if any, in the articles specifying the maximum and the 
minimum number of directors. In articles, where it is mentioned that 
the number of directors shall be not less than, and not more than a 
hxed number, if any alternation beyond the number limited has got 
to be made, this article is of no avail. The articles fixing the number 
must be altered by a special resolution. See Bennet Bros. Ltd. v. Lewis, 
48 S.J. 14. See also the observations of Taraporewala, J., in Nabnital 
V. Scindia Steam Navigation Co., 29 Bom. L.R. 1365. 

It is usual however in well-drawn articles, even where the 
number of directors is fixed, to preface the clause by the words "until 
otherwise determined by general meeting." Where these words are 
used, it is always within the competence of the company in general 
meeting to alter the number of directors without altering the articles 
for fixing the number by a special resolution see Gurprosad v. Rames- 
war, A.I.R. (1933) All. P. 344. 

<S.j. Any casual vacancy occurring on the board of directors may be filled 
up by the directors, but the person so chosen shall he subject to retirement at 
llie same time as if he had become a director on the dav on which the director 
in whose* place he is appointed was last elected a director. 


This article deals with casual vacancies in the Board of Directors 
and the mode of their filling up. Casual vacancy means any vacancy 
in the office of directors arising otherwise than by rotation, as provided 
in the articles. See Monster v. Canal Co,, 21 Ch. D. 187. In other 
words, it means vacancy not occuring by efflux of time, i.e., to say 
any vacanc}^ occurring by death or resignation or bankruptcy ; see 
the observations of Coleridge, C. J., In York Tramways Co. v. 
Willows, 8 Q.B.D. 685 at 694. The word "casual" in itself means 
something fortuitous, something not anticipated or predetermined. 
See In re Albert Mills Co., 9 Bomb. High Court Reports 438 at p. 446. 

The power to fill up the casual vacancy is ordinarily vested in 
the directors, and it is not to be put an end to by the intervention of 
a general meeting held before the exercise of the power by the directors. 
But the power of a general meeting however is very large. And it 
is not possible to say that if before the exercise of such power by the 
directors, a general meeting of the shareholders is held, the share¬ 
holders cannot, if they are so minded, fill up the casual vacancy. 
Per Fry, J.. in Monster v. Canal Co,, 2 Ch. D. 187. 

A person appointed to fill up a casual vacancy, is deemed to be 
a continuation of the person in whose place he is appointed. The 
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director\‘term^wouTrcomTL'L''l^^^ ^ 


84 


to oppoln, . ponJ;*”" .t’oMMop.TriSr'.vL'ihri'l “rf ''T '“ '‘™' 

next iollowing „,di„„p "" "™ 'etire from „ri,ce ot ,]„ 

the eo„p.,„p o, ,px, „ p„ .dl,l„„., d“"t™, 

directors, if and'when'^”cv *ihi'nh fifT'd" *° “PP“'”‘ additional 

does no, purport p„, «“'» d^iS”"- 

isr n-nVr-rrr'it “ f' ~ “ ■ -«- 

exceeded. A director appointed under' it holds office umi “the" "1 

ffir^Sr.^'ronTh ■:„tr‘’Sif a"T r 

directors is ffivenno"t' dhltff!"if resT^plrfh'e 

from exercising the inherent power which it ? company 

additional directors. In R/«> Open Hearth FurnlTco 

(1913) ro 8 L.T. 665, it was held that under a clause ' 

one the powers of appointing an additional director can bf" 

by the directors alone. This view is however on ^"^crcised 

expressed in /« re Isle of Wight Rail Co. v. Tahoufl^t Ch ' n' 

notwithstanding such d.legktLf ^ fnhereS'f, Z J"''’ 

to appoint directors could not be affected. ^ company 

b.J'.h.ftpS.r".^ h”%pSd"rrr;i r-r <“-«> 

appoint another person in his stead • the ner n y Y ordinary resolution 
to retirement at ?he same time as if he had h shall be subject 

Which the director in .hose place^h^ i*r:s 

There is no utility for an article like this at oresent he, • • 

an affriiS'th—'ofe' h U^nof^^Scl;-f — 
to remove a director before the end of his term The Co t 
indirectly helped the majority the shareholders of the 0^™.°^''-; 
they were against a particular director by refusing to interferf bf'an 

The Courts would however interfere, if his rights were ,.r ^ 

with by his co-directors, by granting an injunctiom SelT. TaI^^ 

M.lh Co., 5 Bo„, H. C. Report 438; P.lbrook V RutlZ 
ConsoMatei MMng. , Ch. D. 6fO ; and Sul,ra„.nia Iyer v. 

Life Assurance, A.I.R. (1928) Mad. 1215. 

93 
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Proceedings of Directors. 

87. The directors may meet together for the despatch of business, adjourn 
and otherwise regulate their meetings, as they think fit. Questions arising at 
any meeting shall be decided by a majority of votes. In case of an equality 
of votes, the chairman shall have a second or casting vote. A director may, 
and the secretary on the requisition of a director shall, at any time, summon 
a meeting of directors. 


This article enunciated the rule that the directors must act as a 
board. See In re Marssillis Extension Railway Co,, 7 Ch. App. 161 
at p. 168; Haycraft Gold Reduction etc. Co,, (1900) 2 Ch. 230 at p. 235; 
iXArcy v. The Tamar, Kit Hill & Callington Rail Co., L.R. 2 Ex. 158. 
See also the observations in Jumnadas SawaklaTs case, 3 Bom. H. C. 
Reports at p. 123. The reason for this rule is that the Company is 
entitled to the collective wisdom. 

Prima facie, the meeting must be duly convened, and reasonable 
notice must be given to every director. Browne v. La Trinidad Co,, 

37 ('h D. I ; Harben v. Phillips, 23 Ch. D. 14 ; and Portuguese 

Consdidated Copper Mines Ltd., 42 Ch. D. 160. There must be a 
proper quorum. Greymouth Point &c. Co,, (1904) i Ch. 32. It is 

only when these conditions are fulfilled that the resolution passed by 

them would be valid. See Homer District Consolidated Gold Mines, 
39 Ch. D. 546. 

This article also enunciates the rule that all questions in a directors* 
meeting must be decided by the opinion of the majority. 

88. The quorum necessary for the transaction of the business of the direc¬ 
tors may be fixed by the directors, and unless so fixed shall (when the number 
of directors exceed three) be three. 

1 he necessity of fixing a quorum is due to the fact that where 
there is no provision for the fixing of a quorum, all the directors must 
be summoned and the majority of them must be present. York 
Tramioays Co, v. Willows, 8 Q.B.D. 685. In order to prevent 
practical difficulties of always complying with these requirements, it 
is necessary to make provisions as to the minimum number of 
directors who can meet to conduct business. This Article leaves the 
l.xing of the quorum for a meeting of the directors to the directors 
dicmschts, and pro\’idcs that if the directors do not fix the quorum. 
It shall, where the directors are more than three, be three. 

A quorum means a quorum which is competent to transact 
usiness as to who are not entitled to be counted in the quorum. 

oec section 91R and the notes under that section. 


TIic continuing d 
thoir body, but, if and so 
lixcd by or pursuant to the 
of directors, the continuing 


iroctors may act notwithstanding any vacancy in 
long as tlu'ir number is reduced below the number 
regulations c>f the company as the necessary quorum 
directors may act for the purpose of increasing the 
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burf‘rno'’oSer pul^ose. ” " general meeting of the Reg, 89 

This article is a very useful one. It enables a Board which is 

^arref^'^f"' 'h reason of Powers of 

death, retirement or othertvise the number is reduced, but not below the ""tinning 

minimum. See In re Sly Spink < 5 - Co., (ign) ^ Ch. at p. 437 This 
provision, however, would be of no avail in a case where there was 

r° constituted board at any time. In re Scottish Petroleum 

CO. 23 Ch. D. 413 ; and In re British Empire Match Co., 50 L T 202 
It also provides that in spite of the minimum number of directors 
being fixed under the articles, if by reason of any vacancy, casual or 
othe^ise the number falls below the minimum provided in the 
articles, then although ordinarily the directors cannot act (See Alma 
spinning Co., i6 Ch. D. 68i), yet under the provisions like the present 
one, those who are left can act for the purpose of filling up 
the vacancies so as to bring up the number to the requisite maximum^ 

even where the number is reduced below the minimum. 

% 

90. The directors may elect a chairman of their meetings and determine 

the penod for which he is to hold office ; but if no such chairman is ele-ted 

or If at any nieeting the chairman is not present within five minutes after the 

time appointed for holding the same, the directors present may choose one of 
their number to be chairman of the meeting. 

91 The directors may delegate any of their powers to committees consisting 
of such member or members of their body as they think fit ; any committee so 
formed shall, in the exercise of the powers so delegated, conform to any regula- 
tions that may be imposed on them by the directors. ® * 

The directors cannot under ordinary circumstances* delegate their 
powers on the principle of delegatus non potest delegare, and therefore 
specific authority is required in order to enable the directors to delegate 
their powers. Howard’s case. L.R. i Ch. App. 563 ; Harris’s case 
L.R. 7 Ch. App. 587. 

The word "delegation” as generally used does not imply any 
parting with the power or authority which is the subject of delegation, n 
but merely implies that the person to whom the power is delegated has of po^ver^by 
authority to do that which the person delegating may do himself 
Hence, where directors delegate their powers to any one of their 
members, that does not prevent them generally from acting in regard 
to the matter delegated. See Huth v. Clarke, 25 Q.B.D. 391, Where 
there is a power to delegate, a proper delegation may be presumed by 
a third party acting bona fide in a case, where he finds one or two 
directors acting on behalf of the company. See Totterdell v. Fareham 
Blue Book Co., L.R. i C.P. 674 ; Maheny v. East Holy ford Mining 
Co., L.R. 7 H.L. 869. It has been held however that a person who 
is not aware of the power of delegation cannot possibly claim to have 
the benefit of this rule. Houghton & Co. v. Northard Lowe S- Wills 
(1927) I K.B. 246 ; Kredit Bank Cassel v. Schenkers Ltd., 
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Reg, 91 I K.B. 826. In the latter case of British Thoms Houston Co. v. 

Federated European Bank Ltd., (1932) 2 K.B. 176, it was doubted 
if the imposition of this qualification in the decision of Houghton v. 
Northard, (supra), could be reconciled with the case of Mahony v. East 
Holy ford Co., (supra). 

92. A committee may elect a chairman of their meetings: if no such 
chairman is elected, or if at any meeting the chairman is not present within five 
minutes after the time appointed for holding the same, the members present 
may choose one of their number to be chairman of the meeting. 

93. A committee may meet and adjourn as they think proper. Questions 
arising at any meeting shall be determined by a majority of votes of the 
members present, aiul in case of an equality of votes, the chairman shall have 
a second or casting vote. 

94. All acts done by any meeting of the directors or of a committee of 
directors, or by any person acting as a director, shall notwithstanding that it 
be afterwards discovered that there was some defect in the appointment of any 
such directors or persons acting as aforesaid, or that they or any of tliem were 
disqualified, be as valid as if every such person had been duly appointed and 
was qualified to be a director. 


Dividends and Reserve. 

95 - The company in general meeting may declare dividends, but no 
dividends shall exceed the amount recommended by the directors. 


Recom¬ 
mendation 
of dividend. 


Interim 

dividends. 


1 he general practice is for directors to recommend the declaration 
of a dividend and to have their recommendations placed before the 
members in a general meeting for their acceptance, see In re Denham 
& Co., 25 Ch. D. 763. See also section 131A of the Act, under which 
the directors have now to make a report along with every balance-sheet 
containing their recommendations as regards the dividend to be declared, 
for being placed before the meeting of the shareholders for their 


acceptance. Under this article read with article 50, it would appear 

that dividends can only be declared at ordinary general meetings. 

See Nicholson v. Rhodesia Trading Co.. (1897) i Ch. 434; but that 

would not prevent the company from convening an extraordinary 

gateral meeting to consider the recommendations of the directors as to 

dividends and sanctioning the same. The shareholders can reduce' the 

rate of dividends, but they cannot declare a dividend at a rate higher 
than that recommended by the directors. 

The mere recommendation of dividend does not give any cause 
of action to the shareholders, but once a dividend is declared, the 
amount to be j,aid to the shareholders becomes a debt, and unless 
paid the shareholders would have a right to sue the company for' the 

559 . and Bond v. Barrow Hamatitc Steel Co.. (1902) i Ch. 353. 

dividciuls ns ippcwmembers such interim 
Ido ds as appear t„ the directors to he justified by the profits of the company, 

interim div^hir'^i 7 enabling the company to declare 

n s from time to time, before the matter is finally decided 


dividend and reserve 
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in the annual genera] meeting. In the ab^enr^ u 

‘rer ^ .4. 

the directors, and before declaring inte/’ h’ estimates of 

satisfy themselves, that there afe profits oM of 'J' h*"""* 
dividends can be paid. See Tc„e„ v, Afric. (10041??^ 

dividends, see notes under that heading section 

any other undUtribiAod^Uftis.^^^'^ othenvise than out of profits of the year or 

ot Jr.ft,ta;rm So™-»>• »..on 

See notes to this article under section 17. 

rights as to d^Lndsl’lu div!dfnrXn be decirTd ^nd 

the shares in the company, dividend^maV be" decirredld 

the amounts of the shares. No amount Lid on ^ lu ^ according to 

shall, while carrying interest, be treated for the n advance of calls 

on the share. purposes of this article as paid 

The ordinary rule of law is that every shareholder lo i-'-t-i j .c 
dividend in proportion to the shares held bv b*m c fo a Proportion 

Co V Crum H AC Ac ^ i 1 Oakhank O//dividend. 

. V. L^rum, Q A.C. 65, and unless there is an article like thic j 

must be paid to every shareholder in proportiorL Le 

of the capital held by each shareholder irrespective of the ^ 

up. see wimneon v. C.mm.ee, „ H,„ 33T~c?v" clr 

14 A.C. 534. The effect of an article like this would be to enfbi' 
dividends to be paid according to the amounts paid on the sha re 

Amounts paid in advance by a shareholder which farry interest canTt 
be taken into account in the declaration of dividends ^ 

99 - The directors may, before recommending any dividenrl co*- j 
of the profits of the company such sums as they think proper jLs e 
reseiwes which shall, at the discretion of the directors, be apphLwe"07^!- ' 

contingencies, or for equalizing dividends, or for any othef puroL! 
the profits of the company may be properly applied, and pending such 
tion, may, at the like discretion, either be employed in tbp b PPhca- 

company or be invested in such investments (other than shares of’thrco 
as the directors may from time to time think fit. uipany) 

This article recognises the fact that it is not compulsory for a r • 
company to distribute the whole of its profits in the shape of dfoidends &°e 
except where there are specific provisions in the articles providine that 
the whole of the profits should be so distributed. See Evling v Isral 
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(1902) I Ch. 353. Where however, there is no such specific article 
making it compulsory for companies to distribute the whole of their 
available profits, they have a right to form a reserve fund and to invest 
the reserve fund in such securities as the directors may select. Burland 
v. Earle, (1902) A.C. 83. Where the articles do not proyide specifically 
for the retention of any money by way of reserve, the articles can be 
altered so as to give the powers. Binney v. Ince Hall Coal & Co., 
35 L.J. Chancery 363. A reserve fund which may be set apsirt by 
the directors under an article like this, is treated as undivided profit, 
unless it is converted into capital. Busch v. Spotde, 12 A.C. 385 ; 
In re Armitage, (1893) 3 Ch-. 337. The company can however, even 
without setting apart any sum by way of reserve, carry forward the 
profits or any portion thereof, see Burlafid v. Earle, {supra). Where 
reserve funds are provided, they have got to be disclosed in the balance- 
sheets, and any resolution of the shareholders directing that such reserve 
funds are not to be disclosed, will be ultravires. See Newton v. 
Birmingham Small Arms Co., (1906) 2 Ch. 378. Where the article 
makes special and specific provisions for reserve funds, and provides 
what amount is to be placed to the reserve fund an(J how it is to be 
kept, these provisions have got to be complied with. Evling v. Israel, 
{supra). 

According to this article it is competent for the company to employ 
the fund in the business of the company, or to invest it in such invest¬ 
ments as the directors may from time to time think fit. 


Diviclciul to 

joint 

lioldors. 

Notice of 
cli\i(leiul. 


100. If several persons arc registered as joint holders of any share, any 
one of them may give effectual receipts for any dividend payable on the share. 

101. Notice of any dividend that may have been declared shall be given 
in manner hereinafter mentioned to the persons entitled to share therein. 

102. No dividend shall bear interest against the company. 


Accounts. 


10^. I hr directors shall cause to be kept proper books of account with 
respect to — 

{^0 all suius of tnoney received and expended by the company rtwrf the 
matters in respect of which the receipts and expenditure take place ; 
(b) all s(des and purchases of goods by the company ; 

(r) the assets and liabilities of the company. 

Notes of changes. Regulation 103 have been substituted for the following 
by section 122 (/*) of the Amending Act of 1936. 


[103. The directors shall caiise true accounts to be kept— 

(^/) of the sums of money received and expended by the company, and 

the ni.itler in respect of which such receipt and expenditure tak€« 
place : and 

{b) of the assets and liabilities of the company.] 

104. Tin- boohs of account shall be kept at the registered office of the 
company or at such other place as the directors shall think fit and shall be open 
to inspection by the directors daring business hoars. 


Books of 
account. 
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by section 122 (g) of the^Amending Tct for the following Reg. 

con.par:;! or\^^ 

always be open to the inspection of the di'rTctors J 

See notes under section 130. 

extent" and^'at" wlaftTr^ef aniTacIf" T "'l^at 

the accounts and books of the company o^any 'of’«>em"sha°rf 
inspection of members not being directors and ^ 

.■.an I.... rigi., „, ”'"'r “"e • nn~i».) 

company „„pt „ conferred 1,, |„. „, .„,|.„rtsed hv the dl "" 

company in general meeting. ^ directors or by the 

io6. The directors shall as required by sections 131 and i,rA of ,1, la 
Companies Act. igij. cause to he prepared and to be Lid Ztl l, ^ 

general meeting such profit and loss accounts. balancLfieeLs 7nl 

referred to in those sections. ^ ^ reports as are 

Notes of changes. Regulation 106 has been substituted for the r n ■ 
by section 122 (r) of the Amending Act of 1936. ^ following 

[106. Once at least in every year the directors shall lav before the eco 
m general meeting a profit and loss account for the period since the orr^"' 
account or (in the case of the first account) since the incornorit Preceding 

company, made up to. date not more than six months before rh me^tin^g.r' Ac^o^l^n^t^ 

See notes to this article under section 17. 

107. The profit and loss account shall in addition to the matters referred 
to in sub-section (3) of section 132 of the Indian Companies Act 101, iho ^ 
arranpd under the most convenient heads, the amount of gross income^' Hi 
guishing the several sources from which it has been derived and the a ^ 

distinguishing the expenses of the establishment shades 
and other like matters. Every item of expenditure fairly chargeable against the 
year s income shall be brought into account, so that a just balance of 

ture winch may in fairniws be distributed over several years has been inlLrred 
in any one year, the whole amount of such item shall be stated with 
addition of the reasons why only a portion of such expend!w is cLge: 
against the income of the year. 

Notes of changes. The words in italics have been inserted by section 122 
(5) of the Amending Act of 1936. 

See notes under heading ‘Profit and Loss Account’ in section 17. 

108. A balance-sheet shall be made out in every year and laid before the Balance 
company in general meeting made up to a date not more than six months before sheet, 
such meeting. The balance-sheet shall be accompanied by a report of the 
directors as to the state of the company’s affairs, and the amount which they 

recommend to be paid by way of dividend,.and the amount (if any) which they 
propose to carry to a reserve fund. ^ 

See notes under sections 131 and 132. 

109. A copy of the balance sheet, and report shall, seven days previously 
to the meeting, be sent to the persons entitled to receive notices of general 
meetings in the manner in which notices are to be given hereunder. 


104 
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Sending of 
balance- 
sheet, etc. 


Provisions of this article, specially as regards the time within 
which a copy of the balance sheet and the report is to be sent, are 
inconsistent with the provisions of section 131, sub-section (3), under 
which a copy of the balance-sheet and the profit and loss account 
together with a copy of the auditors* report are to be sent to the 
registered address of every shareholder of the company, at least 14 days 
before the meeting. The word ''seven days’* should be substituted 
by 14 days in this article. 

7 10. The directors shall in all respects comply with the provisions of 
sections 130 to 135 of the Indian Companies Act, 1913, or any statutory modi¬ 
fication thereof for the time being in force. 

Audit. 

III. Auditors shall be appointed and their duties regulated in accordance 
with sections 144 and 145 of the Indian Companies Act, 1913. or any statutory 
modification thereof for the time being in force. 

See notes under sections 144 and 145. 


Notices. 


112. (7) A notice may be given by the company to any member either 
personally or by sending it by post to him to his registered address or (if he 
has no registered address in British India) to the address, if any, within British 
India supplied by him to the company for the giving of notices to him. 

(2) Where a notice is sent by post, service of the notice shall be deemed to 
be effected by properly a<ldressing, prepaying and posting a letter containing 
the notice and, unless the contrary is proved, to have been effected at the time 
at which the letter would be delivered in the ordinary^ course of post. 

113. If a member has no registered address in British India, and has not 
supidied to the company an address within British India for the giving of 
notices to him, ,1 notice addressed to him and advertised in a newspaper cir¬ 
culating in the neighbourhood of the registered office of the company shall be 
deemed to be duly given to him on the day on which the advertisement appears. 

114. A notice may be given by the company to the joint-holders of a 

share by giving the notice to the joint-holder named first in the register in 
respect of the share. 


T 7 5 - A notice may be given by the company to the persons entitled to a 
share in consequence of the death or insolvency of a member by sending it 
through the post in a prepaid letter addressed to them by name, or by the 
title of representatives of the deceased, or assignee of the insolvent or by any 
like description, at the address (if any) in British India supplied for the purpose 
l>y the person claiming to be so entitled, or (until such an address has been so 
supplied) by giving the notice in any manner in which the same might have 
been given if tlie death or insolvency had not occurred. 

116. Notice of c\(r\ general meeting shall be given in some manner 
hereinbefore authorise,! to (n) every member of the company (including bearers 
of share-uarrants) except those members who (having no registered address 

r •"! T . r ""PpHed to the company an address within 

liritish India for the giving of notices to them, and also to (6) every person 

entitled to a share m consequence of the death or insolvency of a member, who 

but for his death or insolvency would be entitled to receive notice of the meeting. 

No otiicr persons shall be entitled to rccei^•e notices of general meetings. 

See notes to articles 112 to 116 under section 17. 
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(See sections and 262.) 

Table of Fees to be paid to the Registrar. 
l—By a company having a share capital. 


I. 


2 . 


" "hose nominal share capitei 

following additionai fee's mguLt'ed tloXPrL'TmoTnl 
of nominal capita] (that is to say)— amount 

For every lo.ooo rupees of nominal share capita], or part of 

■,:z •«~ 

For every 10,000 rupees of nominal share capital or part of 
10 000 rupees after the first 50,000 to io',oo,ooo 7 ules 

of TO '°'°°° nominal share capital, or part 

of 10,000 rupees, after the first 10,00,000 rupees ... 

. For registration of any increase of share capital made after the 
rst registration of the company^ the same fees per 10 000 
upees or part of 10,000 rupees, as would have been payable if 
such incre^ed share capital had formed part of the Lginal 
share capital at the time of registration: ^ 

Provided that no company shall be liable to pay in resoect of 
nominal share capital on registration, or afterivards, any 
greater amount of fees than 1,000 rupees taking into account 
m the case of fees payable on an increase of share capital after 
registration, the fees paid on registration. 

For registration of any existing company, except such com¬ 
panies as are by this Act exempted from payment of fees in 
respect of registration under this Act, the same fee as is 
charged for registering a new company. 

For filing any document by this Act required or authorised to 

be filed, other than the memorandum or the abstract required 

to be filed with the registrar by a receiver or the statement 

required to be filed with the registrar by the liquidator in a 
winding up 

• • • 

For making a record of any fact by this Act authorised or 
required to be recorded by the registrar, a fee of 

• • • 

^ company not having a share capital. 

For registration of a company whose number of members, as 
stated in the articles of association does not exceed 20 

For registration of a company whose number of members, as 
stated in the articles of association, exceeds 20, but does 
not exceed 100 


40 o o 


20 o o 


5 o o 


loo 


500 


500 


40 o o 


For registration of a company whose number of members, as 
stated in the articles of association, exceeds 100, but is not 
stated to be unlimited, the above fee of Rs. ioq with aq 
94 


100 o 
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additional Rs. 5 for every 50 members, or less number than 
50 members, after the first 100. 

4. For registration of a company in which the number of members 

is stated in the articles of association to be unlimited, a 
fee of ••• ••• ••• ••• ••• 

5. For registration of any increase on the number of members 

made after the registration of the company the same fees, 
as would have been payable [in respect of such increase] if 
such increase had been stated in the articles of association at 
the time of registration. 

Provided that no one company shall be liable to pay on the 
whole a greater fee than Rs. 400 in respect of its number of 
members, taking into account the fee paid on the first 
registration of the company. 

6. For registration of any existing company except such com¬ 

panies as are by this Act exempted from payment of fees in 
respect of registration under this Act the same fee as is 
charged for registering a new company. 

7. For filing any document by this Act required or authorised 

to be filed, other than the memorandum or the abstract 
required to be filed with the registrar by a receiver or 
the statement required to be filed with the registrar by 
the liquidator in a winding up • ... 

8. For making a record of any fact by this authorised or required 

to be recorded by the registrar, a fee of 


400 o o 


500 
5 o fJ 
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STATEMENT IN LIEU OF PROSPECTUS 

the second schedule 

(See sections g8 and i^^.) 

Form I 

The Indian Companies Act, 1913. 


PROSPECTUS 


filed by 


• • « « • 


pursuant to section 98 of the Indian Companies” Act" iqt , 
Presented for fifing by ^ 


♦ « « • 


. Limited, 


share capital of the company. 

Rs .r ^— 

Divided into . 

“ 


shares of Rs. 


Amount (if an^of above capital which consists~of 
redeemable preference shares. 

The date on or before which these shares are. or are 
liable^ to be redeemed. 


shares of JRs 
each. 

shares of Rs. 
each. 


shares of Rs 
each. 


Names, descriptions and addresses of directors or 
proposed directors and managers or proposed 
managers, and any provision in the articles, or in 
any contract, as to appointment of and remunera¬ 
tion payable to directors or managers. 


If 


the share capital of the company is divided into 
different classes of shares, the right of voting at 
meetings of the company conferred by, and the 
rights in respect of capital and dividends attached 
to, the several classes of shares respectively. 





Number and amount of shares and debentures agreed 

to be issued as fully or partly paid up otherwise 
than in cash. 




3 

4 


Names and addresses of vendors of property purchased 
or acquired, or proposed to be purchased or 
acquired by the company, 

Amount (in cash, shares or debentures) payable to 
each separate vendor. 


— shares of Rs . 

fully paid. 

—shares upon which 

. per share 

credited as paid. 

Debenture Rs . 

Consideration. 
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Amount (if any) paid or payable (in cash or shares 
or debentures) for any such property, specifying 
amount (if any) paid or payable for goodwill. 


Total purchase 
price ... Rs. 

Cash ... Rs. 

Shares ... Rs 

Debentures ... Rs 


Goodwill 


... Rs 


Amount (if ayiy) paid or payable as commission for 
subscribing or agreeing to subscribe or procuring 
or agreeing to procure subscriptions for any shares 
or debentures in the company ; or 


Amount paid. 
Amount payable. 



Name of promoter 

Amount Rs . 

Consideration. 


Rate of the coinmission . Rate per cent. 


The number of shares, if any, which persons have 
agreed for a commission to subscribe absoUttely. 


Estimated amount of preliminary expenses. 

Amount paid or intended to be paid to any promoter. 
Consideration for the payment. 


Dates of, and parties to every material contract 
(except contracts entered into in the ordinary 
course of the business intended to be carried on 
by the company or contracts, other than contracts 
appointing or fixing the remuneration of a 
managing director or managing agent, entered 
into more thayi tivo years before the delivery of 
this stateynent). 

lime ayid place at ivhich the coyitracts or copies there¬ 
of ynay be iyispected. 

Names and addresses of the auditors of the coinpany 
(if any). 


I-till particulars of the nature and extent of the ititerest 
of every director in the proniotion of or in the 
property proposed to be acquired by the cot)ipany, 
or. where the interest of such a director consists 
tn bring a partner in a firm, the nature and extent 
of the interest of the firm, zvith a stateynent of all 
sums paid or agreed to be paid to him or to the 
firm in rash or shares, or otherwise, by any person 
either to induce him to become, or to qualify hiin 
as, a director, or otherunse for services rendered 

by him or by the firm in connection with the 
promotion or formation of the company. 
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If IS proposed to acquire any business, the amount. 

as certified by the persons by whom the amounts 

of the business have been audited, of the net 

profits of the business in respect of each of the 

three financial years immediately preceding the 

date of this statement provided that in the case of 

a business which has been carried on for less than 

ree years and the accounts of which have only 

been made up in respect of two years or one year 

the above requirement shall have effect as it 

references to two years or one year, as the case 

may be. were substituted for references to three 

years and in any such case the statement shall 

say how long the business to be acquired has been 
carried on. 


{Signatures of the persons above-named as directors or 

proposed directors, or of their agents authorised 
tjvrtting). 


in 


Date 


Notes of changes. This is a new form 

form contained in the English Act. 


substituting the old one. following the 


FORM II. 


The Indian Companies Act. 1913. 

STATEMENT IN LIEU OF PROSPECTUS 

filed by 


pursuant to sub-section (i) of section 154 of the Indian 
Presented for filing by 


• • 


Companies Act, 


Limited, 

1913- 


The nominal share capital of the company 


Divided into 


Amount (if any) of above capital which consists of 
redeemable preference shares. 


The date on or before which these shares are, or are 
liable, to be redeemed. 


Rs . 

Shares of Rs . 

Shares of Rs . 

Shares of Rs . 

Shares of Rs . each. 
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Names, descriptions and addresses of Directors or 
proposed Directors and Managers or proposed 
Managers, and any provision in the Articles, or iw 
any contract, as to appointment of and remunera¬ 
tion payable to Directors or Managers. 


If the share capital of the Company is divided into 
different classes of shares, the right of voting at 
meetings of the Company c 07 iferred by and the 
rights in respect of capital and dividends attached 
to, the several classes of shares respectively. 


Number and amount of shares and debentures issued 
within the two years preceding the date of this 
statement as fully or partly paid up otherwise than 
for cash or agreed to be so issued at the date of 
this statemetit. 

1. Shares of Rs . 

fully paid. 

2. Shares upon which 

Rs . per share 

credited as paid. 

5. Debenture Rs . 

4. Consideration. 

Names and addresses of vendors of property (i) pur¬ 
chased or acquired by the Company within the 
two years preceditig the date of this statement or 
(2) agreed or proposed to be purchased or acquired 
by the Compayiy. 


Amount (in cash, shares or debentures) payable to 
each separate vendor. 


Amount (if any) paid or payable (m cash or shares or 
debentures) for any such property specifying 
amount (if any) paid or payable for goodwill. 

Total purchase 

price ... Rs . 

Cash ... Rs . 

Shares ... Rs . 

Debentures ... Rs _ 

Goodwill ... Rs . 

Amount (if any) paid or payable as*commission for 
subscribing or agreeing to subscribe or procuring 
or agreeing to procure subscriptions for any shares 

or debentures in the Company ; or rate of the 
commission. 

Amount paid. 

Afnount payable. 

% 

Rate per cent. 

The 7tumher of shares, if any, which persons have 
agreed for a commission to subscribe absolutely. 


Unless more than two years have elapsed since the date 

on which the Company zvas entitled to commence 
business :— 

Estimated amount of preliminary expenses 

Amount paid or intended to be paid to any promoter. 

Consideration for the payment. 

Rs . 

Name of promoter. 

Amount Rs.. . 

Consideration. 
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(except contracts entered into in the ordinary 
course of the business intended to be carried on 

^ other than contracts 

pp in ing or fixing the remuneration of a 

Managing Director or Managing Agent, entered 

tTs ZLmlZ 


contracts or copies there- 

Of may be inspected. 

Mames~a^i^r^dd^^^^^r^the Auditors^^hTo^^^if^. 

of every Director in the promotion of or in the 

property purchased or acquired by the Company 

within the two years preceding the date of this 
statement or proposed to be acquired by the 
Company or where the interest of such a Director 
consists in being a partner in a firm, the nature 

mZ i ^aterest of the firm, with a state¬ 

ment of all sums paid or agreed to be paid to him 

or to the firm in cash or shares, or otherwise, by 

any person either to induce him to become, or to 

TJZZ otherwise for services 

endered by him or by the firm in connection with 

the promotion or the formation of the Company. 

If It is proposed to acquire any business, the amount. 

J fT Z persons by whom the accounts 

of the business have been audited, of the net profits 

Of the business in respect of each of the three 

financial years immediately preceding the date of 

this statement provided that in the case of a 

business which has been carried on for less than 

tree years and the accounts of which have only 

been made up in respect of two years or one year 

the above requirement shall have effect as if 

references to two years or one year, as the case 

may be, were substituted for references to three 

years, and in any such case the statement shall 

say how Jong the business to be acquired has been 
carried on. 


(Signatures of the persons above named as Directors 

or proposed Directors or of their agents authorised 
in writing). 


Dated the 


day of 


of n ‘^''anges. ‘ ‘We have introduced a revised form of statement in lieu 

P ospectus for the purposes of section J54.-—Report of the Select Committee. 

sectiJr!’^ above Second Schedule has been substituted for the following by 
section 123 of the Amending Act of 1936:_ ° ^ 
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THE SECOND SCHEDULE. 

(Now replaced by the one given above) 

{See section g8.) 

STATEMENT IN LIEU OF PROSPECTUS 

filed by 


Limited, 


pursuant to section 98 of the Indian Companies Act, 1913. 
Presented for filing by 

The Indian Companies Act, 19 . 


LIMITED. 


STATEMENT IN LIEU OF PROSPECTUS. 


The nominal share capital of the company. 

Rs. 

Divided into 

shares of Rs. each. 

»» >« ,, 

•• »» •• 

Names, descriptions and addresses of directors or 
proposed directors and of the managers or pro¬ 
posed managers. 


Minimum subscription (if any) fixed by the memo¬ 
randum or articles of association on which the 
company may proceed to allotment. 

1 

The nominal share capital of the company. 

Rs. 

Numl)er and amount of shares and debentures agreed 
to be issued as fully or partly paid up otherwise 
than in cash. 

The consideration for the intended issue of those shares 
and debentures. 

1. shares of Rs. 

fully paid. 

2. shares upon which 

Rs. per share 

credited as paid. 

3. Debenture Rs. 

4. Consideration. 

Names and addresses of (n) vendors of property pur¬ 
chased or acquired, (fi) or proposed to be pur¬ 
chased or acquired by the company. 

Amount (in cash, shares or debentures) payable to each 
separate vendor. 
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Amount (if a„y) paid or payalde (in cash or shares or 
delrentures, fo, any such property, specifying 
amount (U any) paid or payable for goodwill 


subs ■ commission for 

subscnbmg or agreeing to subscribe or procuring 

or agreeing to procure subscriptions for any shares 
or debentures in the company or 
Rate of the commission 

• • k 




Estimated amount of preliminary 


expenses 


Amount paid or intended to be paid to any promoter 

Consideration for the payment 

• • 


Dates of, and parties to every material contract (other 
than contracts entered into in the ordinary course 
of the business intended to be carried on by the 
company or entered into more than two years 
before the filing of this statement). 


Time and place at which the contracts or copies there- 
of» may be inspected. 


Names and addresses of the auditors of the company 
(if any). ^ ^ 


u I particulars of the nature and extent of the interest 
of every director in the promotion of or in the 
property proposed to be acquired by the company 
or where the interest of such a director consists 
in being a partner in a firm, the nature and extent 
of the interest of the firm, with a statement of 
all sums paid or agreed to be paid to him or to 
the firm in cash or shares, or otherwise by any 
person either to induce him to become, or to 
qualify him as a director, or otherwise for services 
rendered by him or by the firm in connection with 
the promotion or formation of the company. 


hether the articles contain any provisions precluding 

holders of shares or debentures of receiving and 

inspecting balance sheets or reports of the auditors 
or other reports. 

(Signature of the persons above-named as directors 

or proposed directors, or of their agents authorised 
in writing). 


Total purcJiase 

P'ice ... Rs 

Cash ... Ry 

Shares ... r^ 

Debentures ... Rs. 

Goodwill ... Ry. 


Amount paid. 
Amount payable 


Rate 


per cent. 


Rs 


Name of promoter 

Amount Rs. 

Consideration. 


Nature of 
sions. 


the 


provi- 


95 




























































































THIRD SCHEDULE 


754 


THE THIRD SCHEDULE. 


FORM A. 


{See sections 6 and 151.) 

Memorandum of Association of a Company Limited by Shares. 


1st .—The name of the company is “The Eastern Steam Packet Company 
Limited.’’ 

2nd .—The registered oflice of the company will be situate in the province 
of Bombay. 

—The objects for which the company is established are “the conveyance 
of passengers and goods in ships or boats between such places as the company 
may from time to time determine, and the doing all such other things as are 
incidental or conductive to the attainment of the above object.” 

4th. —The lial>ility of the members is limited. 

5//i.—The share capital of the company is two hundred thousand rupees, 
divided into one thousand shares of two hundred rupees each. 

We. the several persons whose names and addresses are subscribed, are 
desirous of being formed into a company in pursuance of this memorandum 
of as.sociation, and we respectively agree to take the number of shares in the 
capital of the company set opposite our respective names. 


Names, addres.ses and descriptions 

of sul)scribers. 


I. 

A • 

H. of 

2 . 

('. 

D. .. 

3 - 

K. 

I-'. .. 


(;. 

H. .. 

5 - 

I. 

.1- .. 

0 . 

K. 

I>. t t 

7 - 

M. 



Dated the 


merchant 


Total shares taken 

day of 19 

Witness to tlie above signature. 

X.Y. of 


Number of shares taken 
by each subscriber. 


200 

25 

30 

40 

15 

5 

10 

323 


FORM B. 


{See sections 7 and 15/.) 


Memorandum and Akiuies 

(iUAKANTEE. AND 


OF Association 

NOT HAVING A 


OF A 

Share 


Company 

Capital. 


LI.MITED BY 


.Meniontnduni of Association, 

I si. ~TUo name of tlie company is "The Mutual Calcutta Marine 
Association, Limited.” 
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^na 


Srd.^The oI>jects for which the Calcutta. 

insurance of ships belonging to members T the "the mutual 

such otiier things as are incidental or condnr' f doing all 

ohject.- ”r conducive to the attainment of the above 

members is limited. 

assets of the company in the^vent of urbeLg'^vt^'^^^'''' contribute to the 
or within one year afterwards, for payment L't^" I Z ^ memlier, 

company contracted before he ceases to Te ^'’^.^lebts and liabilities of the 
and expenses of winding up and for the* Z ‘'“''tS’ charges 

contributories among themselves such amount ^he rights of the 

one hundred rupees. ’ ' "^ount as may be required not exceeding 

desirous of being io™edTit,^> Tt^mpany Tn messes are subscribed, are 

association. P y in pursuance of this memorandum of 


Names, Addresses and Descriptians „f Siihsrnhers 


"l. 

A. B. of 

t t 

2 . 

C. D. of 

" 3 - 

E. F. of 

« A 

4 - 

H. of 

** 3 . 

I. J. of 

"6 

K. L. of 

" 7 - 

M. N. of 


J^ated the 

Witness to the above 


day of 
signatures. 


X. Y. of 


ARTici.Es OE Association to Acco.mpanv Preceoiko Memoranoum 

OF Association. 

’Number of Members. 

five hunJred "rrhefs.'" registration is declared to consist of 

2 . The directors hereinafter mentioned may whenever tl.e i • 
the association requires it. register an increase of'members 

Definition of Members. 

3 - Every person shall be deemed to have agreed to bernmf^ i 

the company who insures any ship or shares in a shin in 

regulations hereinafter contained. ^ pursuance of the 


M J 


General Meetings. ■ • 

4 * The first general meeting shall be held at such time nor i • i 
than one month nor more than three months after the inco;Dmatio ®r f" 
company, and at such place, as the directors may determine ^ 

5 - A general meeting shall be held once in every year at such tirr, / 
hemg more than fifteen months after the holding of tL last orere r 
meeting) and place as may be prescribed by the companj^^n mf Z"' 

r, in default, at such time in the month following that in which^the annive 
of the company’s incorporation occurs, and at such place, as the d!r"tor7Th 

beheld • meeting being so held, a general meeting sha 

held m the month next following, and may be called by any two mLbers 
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in the same manner as nearly as possible as that in which meetings are to be 
called by the directors. 

6. The above-mentioned general meetings shall be*called ordinary meetings; 
all other general meetings shall be called extraordinary. 

7. The directors mav, whenever they think fit, and shall, on a requisition 
made in writing l)y any five or more members, call an extraordinary general 
meeting. 

8. Any requisition made by the members must state the object of the 
meeting proposed to be called, and must be signed by the requisitionists and 
deposited at the registered office of the company. 

9. On receipt of the requisition the directors shall forthwith proceed to 
call a general meeting: if they do not proceed to cause a meeting to be held 
within twenty-one days from the date of the requisition being so deposited, 
the requisitionists or any other Live members may themselves call a meeting. 


PrDceediufis al (ieneral Meetings. 


10. f ourteen days’ notice at the least, specifying the place, the day and 
the hour of meeting, and in case of special business the general nature of the 
business, shall be given to the memliers in manner hereinafter mentioned, or 
in such other manner (if any) as may be prescrilicd by the company in general 
meeting: but the non-receipt of such a notice by any member shall not 
invalidate the proceedings at any general meeting. 

11. All business shall be deemed special that is transacted at an extra¬ 
ordinary meeting, and all that is transacted at an ordinary” meeting, \\*ith the 
exception of the consideration of the accounts, balance sheets and the ordinary 
report of the directors and auditors, the election of directors and other officers 
in the place of those retiring by rotation, and the fixing of remuneration of 
the auditors. 

12. No l)usiness shall be transacted at any meeting except the declaration 
of a dividend, unless a quorum of members is present at the commencement of 
tlie business. The quorum shall be ascertained as follows (that is to say) : — 
if tlie memt)ers of the company at the time of the meeting do not exceed ten 
in number, the quorum shall be five: if they exceed ten. there shall be added 
to the above (|uorum one for every five additional members with this limitation, 
that no (|uorum shall in an\' case exceed ten. 

I A. If within one hour from the time appointed for the meeting a quorum 
of inemb.-rs is not present, the meeting, if called on the requisition. of the 
nund.ers. shall be dissolved: in any other case it shall stand adjourned to the 
-tm,- .lay m the h.llowing week at the same time and place; and if at such 

.1. lourned meeting a quorum of members is not present, it shall be adjourned 

snif dir. * 

» |. I he chairman (if any) of the directors shall preside as chairman 


at 

ol 


at evtiv gene,.’! MH-eting of the company. 

, 'Uch chairman, or if at any meeting he is not present 

, * ' ,* '' fhe same, the members present shall choose some one 

'hc.r nmai.e, t) ie chairman of that meeting. 

h.drn. m jn,i\. with the consent of the meeting, adjourn the 

trat.sMh. i' to place, but no business shall be 

, ,1 , , luecting other than the business left unfinished 

•" Ir. .U which the adjournment took place. 

M.' inl ets ■! i"'i a poll is demanded by at least three 

' ll'.' m cnirs ; M ''^r ‘ ^ 

'■) flu \( - r II- ‘ "dhout i>roof of the miinl>er or proportion 

'“IS ..conlcl ... i,.,vo„. or ao..o,.st the resolution. 
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in aforesaid, the same shall be taken 

such manner as the chairman directs, and the result of the noil shall le 

deemed to be the resolution of the meeting at which the poll was Sand'll 

Votes of Members. 

19. Every member shall have one vote and no more, 
other “legal'guardTaT'"' " " committee or 

No member shall be entitled to vote at any meeting unless all monevs 
due from him to the company have been paid. ^ 

P ^i ' 1 P°>i votes may be given either personally or by nroxv • 

Provided that no company shall vote by proxy as long as I resolution of Its 

panTes AcJ" idTrtTf8° the Indian Com'- 
Imn 1 of eb' ! appointed in writing under the 

seal aPPO>ntor, or, if such appointor is a corporation, under fts common 

he -tct as a porxy unless he is a member, or unless 

he IS appointed to act at the meeting as proxy for a corporation, 

(2) The instrument appointing him shall be deposited at the remstered 

rt^meet forty-eight hours before the time of Llding 

the meeting at which he proposes to vote. ^ 

24. Any instrument appointing a proxy shall be in the following form: — 

^ Company, Limited. 

the ’ X - . ' ^ member of 

Company, Limited, hereby appoint of 

P proxy, to vote for me and on my behalf at the 

to br^Tdi^hr'^""'*'^’ --p-y 

G 3 y Ot 

any adjournment thereof. 

Signed this aay of 


Directors. 

25. The number of the directors and the names of the first directors shall 
be determined by the subscribers of the memorandum of association 

26 Until directors are appointed, the subscribers of the memorandum of 
association shall, for all the purposes of the Indian Companies Act iqtq be 
deemed to be directors. ' ^ ^ 


Poivers of Directors. 

27. The business of the company shall be managed by the directors, who 

may exercise all such powers of the company as are not by Indian Companies 

Act, 1913, or by any statutory modification thereof for the time being in force 

or by these articles, required to be exercised by the company in general meet’ 

mg; but no regulation made by the company in general meeting shall invalidate 

any prior act of the directors which would have been valid if that reeulntion 
had not been made. guianon 


Elections of Directors. 


28. The directors shall be elected 
meeting. 


annually by the company in general 


Business of Company. 

(Here insert rules as to mode in which business of insurance is to 

conducted.) 
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Autiii. 

29. Auditors shall be appointed and their duties regulated in accordance 
with sections 14^ and 145 of the Indian Companies Act, 1913, or any statutory 
modification thereof for the time being in force, and for this purpose the said 
sections shall have effect as if the word "members'' were substituted for 
"shareholders." and as if "first general meeting" were substituted for 
"statutory meeting". 


Notices. 

30. A notice may be given by the company to any member either 
personally or by sending it by post to him to his registered address. 

31. Where a notice is sent by post, service of the notice shall be deemed 
to be effected by properly addressing, prepaying and posting a letter contain¬ 
ing the notice and. unless the contrary is proved, to have been effected at the 
time at which the letter would be delivered in the ordinary course of post. 


Naines. Addresses and Descriptions of Subscribers. 


Dated the 

Witness to the al 

X. Y.. 


"l. 

A. 

B. 

of 

"2. 

C. 

D. 

of 

'‘ 3 - 

E. 

F. 

of 

i « 

‘t- 

G. 

If. 

of 

" 5 . 

1. 

J- 

of 

" 6 . 

K. 

L. 

of 

" 7 . 

M. 

N. 

of 

K>VO 

signatures. 

of 





day of 



AIkmorandom 


LIMITED BY 


FORM C. 

{See sections 7 and 75/.) 

ANM> Articles of Association of a Company 
(Guarantee, and having a Share Capital. 

Meoiorandutn of Association. 

Hotel Company. 

,.f --tuate in the province 

)raNelliI,'7i?'tlu.’^SnoJr "''mpany is established are "the facilitating 

.'iixl by I'lnd for tlx -i ^ “*“'8 Imtels and conveyances by sea 

tilings' .-,s are inci.le,u:d“rco!u;ti\T to ^ 

;'^'.-rhe Habi.itv of .he m;:,.:;! L hXr " 

assets';. t.i;'Zp::::r!;:' 

«.m„any, confLf.a, u;:;; I,;, ““Wlities of the 

a.Kl expenses of winding ni> the same an,f’ f charges 

.lie contributories amongst tlu mselves ' snrh"'^ ^adjustment of the rights of 
exceeding fifty rupees. amount as may l>e required, not 


form c 


c.pi« „, .„e r"»„r'“ 5: “■ ■'”-"» 



X. Y., of 


Articles of Association to accompany preceding Memorafiduw 

of Association. 

V -1^*. capital of the company is five hundred thousand rupees 

divided into five thousand shares of one hundred rupees each. ^ 

2. The directors may. with the sanction of the company in genera] meeting 
reduce the amount of shares in the company. 

3 - The directors may. with the sanction of the company in general meetine 
cancel any shares belonging to the company. 

4 - All the articles of Table A of the Indian Companies Act. 191. shall be 
deemed to be incorporated with these articles and to apply to the company. 

Names, Addresses and Descriptions of Subscribers. 

merchant. 


4 4 


4 4 


‘l. 

A. 

B. of 

‘z. 

C. 

D. of 

'3. 

E. 

F. of 

‘4- 

G. 

H. of 

‘5- 

I. 

J. of 

'6. 

K. 

L. of 

'7- 

M. 

N. of 



day 


Dated the 

Witness to the above signatures. 

X. Y-, of 
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FORM U. 

{See sections 8 and t^i.) 

Memorandum and Articles of Association of an unlimited Company having 

A Share Capital. 

Memorandum of Association. 

1st. —The name of the company is “The Patent Stereotype Company." 

2nd. —The registered office of the company will be situate in the province 
()f Bomljay. 

3rd. —The objects for whicli the company is established are “the working 
of a patent method of founding and casting stereotype plates of which method 
P. Q., of Bombay, is the sole patentee." 

We, the several persons whose names are subscribed, are desirous of being 
formed into a company in pursuance of this memorandum of association, and 
we respectively agree to take the numljcr of shares in the capital of the company 
set opposite our respective names. 


Names, addresses and descriptions 

of subscribers. 


“i. 

A. 

B. 

of 

•*2. 

C. 

D. 

of 

“J- 

E. 

l\ 

of 


(i. 

M. 

ol 

■' 5 . 

I. 

J- 

of 

“6. 

K. 

L. 

of 

" 7 - 

M. 

N. 

of 


Number of shares 
taken by each 
subscriber. 


Total shars taken 


Daltd the day of 

Witness tn the al>ove signatures. 

X. Y., of 


^9 


3 

2 

1 

2 
2 

I 

I 


12 


.Articles 


(»f Association to accompany the 
.Memorandufn of Association. 


preceding 


I • I lie share caj^ital 
into iueiity shares of one 
2. All tlie articles of 
di eined to be incor poratetl 


of tlie company is twenty thousand rupees, divided 
tliousand rupees each. 

lable A of the Indian Companies Act. 191J, shall be 
N\ith these articles and to apply to the company. 


ihtled the 

Witness it) the 

X, 


Mitnies. 

A</dre> 

‘Ses and 

■ ‘ I . 

A. 

B. 

of 

^ • 

C. 

I). 

of 

“.C 

l\. 

I-. 

of 

“b 


11. 

of 


i. 

J- 

of 


K. 

T 

of 

7 • 

M. 

N. 

of 


day of 

abo\-e signatures. 

V., of 


Descriptions 



of Subscribers. 


, merchant. 
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form E. 

As RErjiuRtu Bv Part III ok the Act. 

(See section ^2.) 

Summary of .^haie Capital and Shares of the 
Company. Limited, made up to the i 

(being the day of the first <irdinary general meeting ^in 19 ) 


I 


divided into* 


Nominal share capital Rs. 

shares of Rs. each, 

shares of Rs. each. 

Total number of shares taken up* to the day 

^9 . which number must agree 

with the total shown in the list as held by 
e.xisting members ... 

Number of shares issued subject to payment wholly 

in cash ... ^ 

• • • 

Number of shares issued as fully paid up otherrvise 
than in cash 

# » 9 

9 ♦ » 

Number of shares issued as partly paid up to the 

extent of per share otherrvise than in 

cash 

9 ♦ • 

t There has been called up on each—of shares 

There has been called up on each—of shares 

There has been called up on each—of shares 

t Total amount of calls received, including pay¬ 
ments on application and allotment 

Total amount (if any) agreed to be considered as 
paM on shares which have been issued as fully 

paid up otherwise than in cash ... 

* • • • 

Total amount (if any) agreed to be considered as 
paid on shares which have been issued as partly 
paid up to the extent of per share 

Total amount of calls unpaid 

Total amount (if any) of sums paid by way of 
commission in respect of shares or debentures 
or allowed by way of discount since date of 
last summary 

Total amount (if any) paid on gshares forfeited ... 

Total amount of shares and stock for which share- 
warrants are outstanding 


Rs 

Rs. 

Rs. 

Rs. 


Rs. 


Rs. 

Rs. 


Rs. 

Rs. 


19 


Rs. 


* When there are shares of different kinds or amounts (e,g.. Preference and 
Ordinary or Rs. 200 or Rs. 100), state the numbers and nominal values separately. 

t Where various amounts have been called or there are shares of different 
kinds, state them separately. 

J Include what has been received on forfeited as well as on existing shares. 
§ State the aggregate number of shares forfeited. 

96 
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Total amount of share-warrants issued and surren¬ 
dered respectively since date of last summary Rs. 

Number of shares or amount of stock comprised in 

each share-warrant ... ... ... Rs. 

Total amount of debt due from the company in 
respect of all mortgages and charges which are 
required to be registered with the registrar 
under this Act '... ... ... Rs. 


List of persons holding shares in the Company, Limited, on the 

day of 19 . anti of persons who have, held shares 

therein at any time since the date of the last return, showing their names and 
addresses and an account of the shares so held. 


to 

c 

B 

d 

o 

u 


to u 

s 3 

u 


Names, 

Addresses and 
Occupations. 


Account of Shares. 



o 


* State the aggregate number of shares forfeited (if any). 

t I Ik aggrtg.ite number of shares held, and not the distinctive numbers, 
statctl aiul tlu' column must be added up thixmghout so as to make one 
Ota (o agree with tliat stated in the summary to have l>een taken up. 

J ^Mten tlie sh.ires are of different classes, these columns may l>e sub- 
t lat l!u number of each class held or transferred may be shown 

.s(‘paratcly. 

i e date of rtgistratiou of each transfer should l>e given as well as the 

+i tiansfvrred on each date. The ivarticulars should be placed 

<>IJ>sffe the name of the transferor and not opixvsite that of the transferee, but 

baiisfiut ma\ be inserted in the remarks column immediate!/ 
orpoMte tlK' particulars of each transfer. 



FORM E 


Un.ifroVtt/''"™ 'r •'» 

day of 


Names. 


Addresses. 





Names and addresses of tlie persons who are the Managers of the 
Limited, on the day of 


Names, 


Addresses. 


Note. 

I. 

above list 
on the 


—Banking companies must add a list of all their places of business. 

. do hereby certify that th. 
and summary truly and correctly states the facts as they stooc 

day of jg ^ 

(Signature). 

(State whether director, manager or secretary'.] 
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1 -ORM G. 


{St:e section 1 j6.) 


divided into 


Form OF SxAXF.MFxr xo rf Purx.sheo rv Banking ano Insuranxe 

UlAMES AND UfpOSU. PrOVIDENX OR BENEIXr SOCIEXIES. 

The share capital of tlie company is Rs. 

shares of Rs. each 

The number of shares issuec] is “ ' r n 4- .. 

of R<? , , ' to the amount 

J, P"-- -nder whicl, t],e sum of 

• has been received. 

thirties "" 

Debts owing to sundry persons liy the company. 

Under decree. Rs. 


On mortgages or bonds. Rs. 

On notes, hills or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company on that day were:_ 

Government securities [stating them], Rs. 

Bills of exchange, hundis and promis.scry notes, Rs. 
Cash at the Bankers, Rs. 

Other securities, Rs. 


FORM H. 
(See section 2jj.) 


Information xo be Supplied in or in addition xo the Information contained 

IN THE Balance Sheet of a Company referred to in Part X 

% 

Liabilities. 

1. Summary of Authorised Share Capital and Issued Share Capital. 

2. Redeemable Preference Shares, stating date on or before which the 
shares are or are liable to be redeemed. 

Ss Debentures staling the nature of the Security. 

4. Redeemed debentures which the Company has power to re-issue 

5. Loans :— 

{a) secured, stating the nature of the Security ; 

(b) unsecured. 

6. Loans from Banks: — 

{a) secured, stating nature of security, 

(6) unsecured. 

7. Profit and Loss Account, showing {unless disclosed in a separate 
account): — 

Balance as per previous Balance Sheet. 

Appropriation thereof. 

Profit since last Balance Sheet. 


* If the company has no capital divided into shares, the portion of the 
statement relating to capital and share must be omitted. 
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{Table li hi Schedule to Act XIX of iS^y.y 

[' section 290 (I) (h) of the Tnclian Companies Act, 1913 (7 of 1913). 
The Tal.Ie is reproduced here as an Appendix for convenience of reference.] 

Kli'.ula j loxs FOR Manacjemkn't of the Companv. 


Shares. 

s No person sliall l,e deemed to have accepted anv share in the Companv 
unle.ss he has testified his acceptance thereof by writing under his liand in Lch 
form as the Company from time to time directs. 

2. The Company may from time to time make such calls upon the share- 
>I(krs m respect of all moneys unpaid on their shares, as they think fit 
provided tliat twenty-one days’ notice at lea.st is given of each call ■ an eaeh 

s lareholder shall be liable to pay the amount of calls so made to the persons and 
at the times and places appointed hy the Company. 

J. A call shall be ileemed to have been made at the time when the 
resolution authorizing such call was passed " 

"r ™ f - - S 

Hr3;f r 

numeys so pai(l in a<Ivance. or so much thereo 7 a^ 

»r-y .i„„, .„y o.. 
..t a,d. si,.1,0. ■Ilittii.,! I,., respect 

Sharehohler who i's indebted tliem^" ‘■'■'''''‘f'''- of share made by a 

-Hias as f'>o^:on,\Kl'£y''‘Ly’‘pLcribe^^ eight 

Of si::h -.:'n:;:"X"i^u:i::::s";s'u:’ c 

10. The transfer books shall be I 1 1 t-onipany may prescribe. 

P-eding the ordinary general m;::ti^t 


''''""'■'"'i.Moii of Shares. 


1 r 


Ix'l'ler shall be throiilv p'e££'"rrm Tl of a deceased sbare- 

to his share. ' recognized by the Company as having any title 
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..anktuptc^'i t , " ■“ --th. 

ol any fe,nale .sl,arel,„Idc.- or^ vt 

gistered as a sliarelu.l.lcr npon sucl, i.ien 1 " '"^-V re- 

time to time be required by the Company. produced as may Irom 

than by transfer m^y'\u,steld^ or behm ' 

person to be nanted 'bv. him ‘regi.stere.l a/Tu^HZ o“' slarc. 

14. 1 he person so becoming entitled sh'ill t-., i i a.- 

to his nominee a transfer of sucli share. ’ ‘ election by executing 

15. The instrument of transfer shall be presented in r 

pained with such evidence as thev- .-n-. * ■ ^ Company accom- 


I'ovji-ilure of SJ/an\s. 

the cL pay any call due on the appointed dav 

the Company may, at any time thereafter, during such time as the r. 

unpaid serve a notice on him, requiring h.m to pav suX clll IgetheTri: 
y interest that may hate accrued by reason of such non-payment. 

nlae/^' 1 s'lall name a further date, and a place or places, being a 

Tt e hi’ch^ at which calls of the Company are usually made payable, on fnd 
. ich such call is to be paid ; it shall also state that, in the event of non 

payment at the time and places appointed, the share in respect of which such 
call was made will be liable to be forfeited. 

with'an ^"y notice as aforesaid are not complied 

bv a' re 1 ‘r may be forfeited 

by a resolution of the directors to that effect. 

^ 19- Any share so forfeited shall be deemed to be the property of the 

ompany, and may be disposed of in such manner as the Company thinks fit 

ing he r " hose shares have been forfeited shall notwithstand- 

til Of the Lfeit'Trl 


increase in Capital. 

21. The Company may. with the sanction of the Company previously given 

in genera] meeting, increase its capital. ^ ® 

22. Any capital raised by the creation of new shares shall be considered 
as part of the original capital, and shall be subject to the same provision in all 
respects, whether with reference to the payment of calls, or the forfeiture of 
snares on non-payment of calls or otheru ise as if it had been part of the original 


General Meetings. 

23. The first general meeting shall be held at such time, not being more 
than tw^elve months after the incorporation of the Company, and at such place 
Qs the directors may determine. 

24. Subsequent general meetings shall be held at such time and place as 
may be prescribed by the Company in general meeting ; and if no other time 
or place is prescribed, a general meeting shall be held on the '[first Monday in 
February] in every year, at such place as may be determined by the directors. 


‘ The bracketted portion read originally as follows : 


of 




day 
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2,v Ihe aljovc mentioned general meetings shall be called ordino 
meetings , all other general meetings shall be called extraordinary. ^ 

2f>. The directors may. whenever thev think fit, and thev sh-ill 
recmsition made in writing by anv number of sharehohlers "holdt'g T the 
aggregate not less tlian one-fifth part of the shares of the Comnanv 
an oxtraonlinary general meeting. ^ 

of 'V" t'x- shareholders shall express the obiect 

Hu roin^nw oflic^ oi 

i.rore,!i ‘I’e tHrectors shall fortlnvith 

H cud to convene a general meeting : if thev do not proceed to convene the 

-ame uitliin twenty-one days from the date of the requisition, the requisitionists 
29 Se^en da.vs' notice at the least, specitving the place the time the 

7:,,f «»%■.»«.“o 

JO Any shareholder mav. on giving not less thsn th.ee i 

"itl. lids limitalion, that d shad "77 " ■'‘‘iditional shareholders after fifty, 
to exceed forty. - . no le nccessar>' for any quorum in any case 

-H.niber of shareholders"!' m’,! presc,"!’ tir’!!!^"' ^'f" 

ri quisdion of the shareholders shall 1 r ‘"’S’ 'f convened upon the 

stand adjoiirneil to the following d"v Tt u! " ** 

i* shall be .idjoiirned '^'>-<'holdem is not present, 

c liairinaii at <‘verv".r,"ting/07^0 !!nq!nyErectors .shall preside as 

at 11 , 7 .in!e ‘^^Id^rtl.r!!!*™^ "o* Pt^sent 

ti.eir niimher to be ilMirmaii of'such nu’efln! 

"iceting bom unu 'the meeting, adjourn any 

transacted at any adjourned meeting other tha^t he'l be 

t'- meeting from which the adjournment tc^rpILe """ 

shar 7 oidms.rde 7 ! 7 L"b;!;! 7 !; 7 ;;,^‘ r“" 

•'tid entry to that eiToct in the book of'n resolution has been carried, 

sullicient ec idence of the tact without of the Company, shall be 

recorded in facour of or aRainsrs"" l '''' P"’POrtio" of 

11 poll is dem ,n I,. I ® '•'■^‘'’titlon. 

s"cli manner as the chatrtnan ^'^ball be taken in 

- Ic the resohition o. H^c Comp.m!;'.,: gen^T^ me^E^r 
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‘ otes of S/;an-liu/,/,-,s. 
jy- Every shareholder shall , 

he sEall have an addith.nal vote for everr-Tee'sdr ‘ 

>iis guardians if more than one ^ gi^'irdiari, or any anv of 

.... ,,rri:r, ... ■’ ... 

holders of such share or shares and no nt> shareholders as one of tl,.^ 

of the same. "" shall he entitled to vote in respec; 

42 - No shareholders shall l,e entitled t,. 
calls due from him have been paid nor until he I n f all 

shares three calendar months unless surf i of his 

Shan have come hy he.uest/or hi marrial rf ’■'" - 

estates, or by any deed of .settlement after tl i’' ‘o an intestate’s 

" 3 "Vot:i‘ma;°L"\‘° Of Icttar'l^"'' 

appointed in writing und^er"he'''lind^orthe'a ^ a proxy shall be 

^ Corporation, under the.> Common" S°elb'" 

the inttrumenflp^oinUng'himTh“an^ cieSd'a^’t!' 

valid after expir^iion of onf^oS I:: ^ 


i^iyectoys 


—.o...... ,oT:r.r,:-r:^ .,rrr;‘jsLi 

Powers of Directors. 

47 - The business of the Company shall be managed by the Direri-nrc i 

general declared to be exercisable by the Company in 

association to"the nevertheless to any regulations of the articles of 

inconsistent with thrar^‘°"£° I"" '‘vgalations, not being 

by the Como aforesaid regulations or provisions, as may he prescribed 

in irener 1 general meeting, but no regulation made by the Company 

“Jd f “• 7„."d 

Deen valid if such regulation had not been made. 


Disqualification of Directors. 

48. The office of director shall be vacated_ 

if he holds any other office or place of profit under tlie Compan^^ 
u he becomes bankrupt or insolvent, 

if he is concerned in or participates in the profits of any contract ivitli 
the Company, 

participates in the profits of any work done for the Company, 
direrfo '■uies shall be subject to the following exceptions:—that no 

incomr^ror^^l^a shareholder in any 
P ated Company which has entered into contracts with or done any work 
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/or tl.e Company of which he is director; nevertheless he shall not vote in 
respect of such contract or work ; and, if he does so vote, his vote shall not be 
connte.I, an<i he shall incur a penalty, not exceeding five hundred rupees. 

Rotation of Directors. 

to. At the first or.linary meeting after the incorporation of the Comoanv 
the whole of the elirectors shall retire from office ; and at the first ordiLr^ 
meeting m every subsequent year, one-third of the directors for the time bein^ 

...... 

agrrr among thornsi Kes. i.o <let< rmine<l hv liallnt ir/V directors 

:r ~ F -f™ -- 

reduce' the mimirr’r/'direX^s""^ V'""’ or 

"-eased or reduced nun:b:;T t^'^ r 

■I.-)- Any casual vacanev ()ccurring in the BoarJ iv * 

111) hv tfie (lirfr^f.rv: • ® t>oard of Directors inav be filled 

as tiu. vacating di;ecto;"ucHlr'L Ids oflice so long only 

occurred. Uaintd tlx same if no vacancy had 


thr'^.X^ adjount 

d'loium nece.ssarv for the transaction nf 1 determine the 

■.' r£ IP-P “ 

riLir-ir/r; 

committee so Jornie.J shall, i„ the exercise of ^ 

"'V regulations that mav be imposed on t^ ! "’ 7 "^ delegated, conform 

cli i/rman is elected, or if i,e is not 'of «ieir meetings: if no such 
flit' same, the meinhers present shall ‘he time appointed for holding 

of such meeting. ‘ one of their number to be chaSm^ 

fio. A committee mav meet and , r 

I'rePe'i'it '^'f ‘oriniiied bv mator^'"^ 

I (lit, and in case of an oon.l r • ■' of votes of the members 

casttng vote. ‘'--on of votes, the chairman shall hTve^ 
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directors, or by anv person acting as f d.rt t ,7"' "" committee of 

be afteravards disco^•ored that there was some Tf "“t" ithstanding that it 

such directors, or persons acting as afores-.i 1 ^^PP'’>”tmcnt of anv 

disqualified, be as lali.l as if every such' ‘ "‘^ce 

was qualified to be a director. " Pfcson had been duly appointed and 

the pu;po2^ directors shall cause minutes to be made m books provided for 
(I) of all appointments of officers made In- tlie directors • 

(a of' I'!, “'“7 7"’' "■ "f 'iiooc,,,.: „„a 

(4) all resolutions and proceedings of the Companv, and of the 

directors and committees of directors ' ^ 

the r aP-^-^^ig to be 

receivable in evident ThSt l.v‘?uX; 

remott ajy dirStTbef„re"th • *'>• a special resolution, 

another quLified person 

during such time onl +i ^ person so appointed shall hold office 


Dividejic/s, 

meetfn^ directors may. with the sanction of the Companv in general 

sharL. "" dividend to be paid to the shareholders in proportion to their 

of tht^nrofit^ r’ir‘7® '■^<^°™™cnding any dividend, set aside out 

to meet cott Company such sum as they think proper as a reserved fund 

the t^orks rn TT’ dividends, or for repairing or maintaining 

the 2 tt business of the Company, or any part thereof ; ani 

securitief reserced fund upon such 

ities as they, with the sanction of the Company, may select. 

hold^* 11^^® may deduct from the dividends payable to any share- 

accnnnf r Company on 

account of calls or otherwise. 

each^n ‘"^"y dividend that may have been declared shall be given to 

and 77.®bolder. or sent by post or othenvise to his registered place of abode ; 

fori 1. a unclaimed for three years, after having been declared, may be 

eited by the directors for the benefit of the Company'. 

68, No dividend shall bear interest as against the Company. 


Accoufiis. 

69. Once at the least in every year, the directors shall lay before the 
ompany in general meeting a statement of the income and expenditure for the 
past year made up to a date not more than three months before such meeting. 

7 ^>- The statement so made shall show, arranged under the most con\e- 
nient heads, the amount of gross income, distinguishing tlie several sources from 
th been derived, and the amount of gross expenditure, distinguishing 

expense of the establishment, salaries and other like matters ; every item 
expenditure fairly chargeable against the year's income shall be brought into 
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account, so that a just balance of profit and loss may be laid before the meetinir • 
and .n cases where any item of expenditure which may in fairness be distributed 
tr .se\eral years has been incurred in any one year, the whole amount of k 

.tem shall be stated, with the addition of the reasons why only a port^o^ Jf suci 
expenditure is charged against the income of the year. 

71. A balance sheet shall be made out in every year and Hirl 
general meeting of the Company ; and such balance sheet shall contain a 
summary of the property and liabilities of the Company arranged undw the 
heads appearing m the form annexed to this table, or as neL thlmto 

7^. A printed copy of such balance sheet shall, seven days previously to 


Audit. 

r,f tl/'^i Company shall be examined, and the correctness 

75 - rile auditors need not be shareholders in 

Of r ^rr-ther- 

is eligible during his continuance in "fic 

orj'ry •^y Company at their 

in each \ear. their first ordinary meeting 

Cne^d tta!rcru;::r“‘"‘‘ ^y company at the 

7 «. Any auditor shall be re-eligible on his quitting office. 

shal/LthwitTId?'‘LTltrao^^^^^^^ directors 

the same. t.xtraordinary general meeting for the puropse of supplying 

(iovi'rnmeiit may.'^in't'he”^ tiitdttors is made in manner aforesaid, the Local 
of tiu' Coinpaiu-; ajipoint an'aud'itoT'f o'le-fifth in number of the shareholders 

- - be paid to ^iln by^U.rSm^a^; t ' 

H cop,, of the bawe sheet, and 

thereto. the accounts and vouchers relating 

•"c SnM-:;:ai;r;m to him of an boo^s kept by" 

‘—.is of the CAinpain : L "nlrr ^^e books and 

■'""onlaius or other persons to assist him i!remploy 

'elation to such accounts examine the'^**'^'**'“^ accounts, and he 
I he Company. the directors or any other oflicer of 


>lieet and accounts ; ami i„ pv^^v sucl'' shareholders upon the balance 

''l>"‘i«'>. the balance sheet is a full'an 7Z Z 'vhether. in their 

'■C‘l"i'e<l by the.se re«uIatio.w‘ <^ontaining the parti- 


they 
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lor explanations or inf,,rniation from r ^ 

or information have l,ee„ given l,v th, ">>'-ther snch explanations 

-tis^ctorj-; and such rejlrt slKdl 

directors, at the or<linar\- nif etin« ’ "'tli the report of the 


-ayt “pon the shareholders 

-e^ost in a letter add.ssed to the V^.r^Se^ 

to any share to wliich ‘,7erIols‘are'‘joint7v ^itltk- 

said persons is named first in the register of s . I ? "''i‘:''^-' er of the 

1^0 sufficient notice to all the proprietors o7s c , h7r7" '' 
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the Fiest Schedule to Act 


yi of i882.y 


['See section 290 (i) (cj of the I 
The Table is reproduced liere as 


ndian Companies 
an Appendix for 


Regulations 


eor Management ok a 


Company 


Act. 1913 (7 of 1913). 

convenience of reference.] 
limited bv Shares. 


Shuns. 

o, i .. 

of such share. ^ '' dividend payable in respect 

the CoLpan'In geTe^al I'' 1""’* — - 

Of ^niTor 


Calls Oil Shares. 

in fifr;:;.” o'r,'h!r “rr"" 

twenty-one days' notice at least is ei T * Provided that 

be liable to pay thraLun of cali® ^ball 

and places appointed by the directors 

.soi|o^o^Lrc^st^:i^trh - 

S r-r^f" - ” ."“In' 

the lalls the”"^ ao much thereof as from time to time exceeds the Loun? of 
been made tL Com 

such sum •' ‘^on’pany may pay interest at such rate as the member paying 

in advance and the directors agree upon. 


Transfers of Shares. 

execuSd transfer of any share in the Company shall be 

deemla * transferor and transferee, and the transferor shall be 

entered ^ holder of sush share until the name of the transferee is 

red in the register book in respect thereof. 

( 9 ) Shares in the Company shall be transferred in the following form: 

•*> A* B. of • 1 • 

the Qiim consideration of 

sum of rupees paid to me by C. D. of 
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Jo hcrtljy transfer to the said C. D. the share (or shares) numbered 

standing in my name in the books of the 
(-oni[»any. to hold unto the said C. D.. his executors, 
administrators and assigns, subject to the several conditions on which I held 
the same at the time of the execution thereof ; and I, the said C. D., do hereby 

agree to take the said share (or shares) subject to the same conditions. As 
witness our hands tlie day of 

(lo) The Company may decline to register any transfer of shares made 
by a member who is indebted to tliein. 

(i i) 1 he transier books shall be closed during the fourteen days immediately 
preceding the ordinary general meeting in each year. 


J ran.-sinissKOi o/ Sl/an’s. 

(I^) riic cxfcutors <ir administnitors of a <k-ceascd mc-mljer sliall be the 
oalv persons retofrnise.l by the Company as having any title to his share. 

(ct) Any person liecoming entitled to a share in consequence of the death, 
bankruptcy or insohency of any meml)er, or in consequence of the marriage 
of any female member, may be registered as a member upon evidence being 
pro<lnced as may, from time to time, be re<iuired by the Company. 

(i.|) .\ny person wlio has become entitled to a share in consequence of 
file ileath. bankruptcy or insolvency of any member, or in consequence of the 
marriage of any female member, may. insteail of being registered himself, elect 
tojiate some person to be named by him registered as a transferee of such 

( 1,51 Th,. person so becoming entitled shall testifv .such election by executing 
to his nominee an instrument of transfer ol such share ® 

(lb) The instrument of transfer shall be presented to the Company 
iigither with such evidence as the .lireetors may require to prove the title of 
t ie raiisleree, and thereupon the Company shall register the transferee as a 


I-'ot-ffilun- of Shares. 

for payment 

tlere.f, dirertois may, at anv time thereafter, .luring such time as the c-dl 

.rpr::;,-:; "i;,:™ “i::-- .r,-r 

I'l.ice so nam,.,l being either 11„. r. gist,.r'e.i'ofh'ret’lu T "* 

place at which < dis of tlw c * ‘ (-oinpany or some other 

^li.ill also stale, , ' I’-ValOe. The notice 

..ou-payment at or before the time and at 

li'il’le to be forfeit, d. ' ‘ ''.is m.ide will be 

"ith, any si,., re in ' r.Tp!^ <'l'\r r '' "ot complied 

time thereafir.r, l„ l.,re p.u nu.nt ol"al'l .^'di ' "T"'' “"V 

tliereof has been ni.i.le, lw lorleit, 1 respect 

elTcf t. ' resolution of the directors to that 

'■"'iipany .and nia\ be disp^w'll'In 'in's 'd Property of the 

JiHcliiig thinks i,t. * >ii*uincr as the Company in general 
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of the forfeiture ^ ali call.s ow.ng upon such shares at the time 

cii "“:•■■■ r"- «.««» 

in payment of the call was nia.le an/that'H,Tfo!fea"^ ^T"i’ 

by a resolution of tiie tiirectors to fh'.f it share was made 

the facts therein stated as aellt 1 ' «f 

declaration and tlie receipt of the I'o share, and such 

constitute a good to su h lha P”- «f -ch share shall 

be delivered to the lurclaser at^t’, a"'. <^™P^-torship shall 

of such share discharged from all calls deemed the holder 

not he hound to se^to t^ranolLat , 'rT'' 

title to such Shari.” aLtd he " ” • nor shall his 

reference to such call. ""'^Knlanty in the proceedings in 


i onversiou t>f Shares into Stochs. 

(23) The directors may. with the sanction of r* 

'‘'"lii to'*' ""‘r- *">■ “p ‘"lb “S."’' 

( 4; When any shares have been converted into stock the several ).oi i 

part“of suc?i^eres?^hr^r*^ transfer tlieir respective interests therein, or a^y 
k’ suen interest, in the same manner and subiect to the sam#:. r^cr„i 

capitar:f‘:h: Lm^nv^Tb": 

d, or as near thereto as circumstances admit. 

diVirio .T several holders of stock shall be entitled to participate in the 

respective int Company according to the amount of their 

respective interests in such stock ; and such interests shall, in proportion to thil 

a^°advanr^°^' holders thereof, respectively, the same privileges 

other Durno^^^* meetings of the Company^ and for 

cSital of the r* r by shares of equal amount in the 

except the t '• or advantages, 

be conf dividends and profits of the Company, sLll 

if existing h consolidated stock as would not, 

g in shares, have conferred such privileges or advantages. 


Increase in Capital. 

Com^''^^ The directors may, with the sanction of a special resolution of the 
mpany previously given in general meeting, increase its capital by the issue 

int"^'^i, aggregate increase to be of such amount, and to'be divided 

dir^rtt -f ""u'? respective amounts, as the Company in genera] meeting 
ects, or, if no direction is given, as the directors think expedient. 

(27) Subject to any direction to the contrary that mav be given by the 
meeting that sanctions the increase of capital, all new shares shall be offered 
nff in proportion to the existing shares held by them, and such 

er shall be made by notice specifying the number of shares to which the 
member is entitled and limiting a time within which the offer, if not accepted, 
will be deemed to be declined ; and after the expiration of such time, or on the 
receipt of an intimation from the member to whom such notice is given that 
e declines to accept the shares offered, the directors may dispose of the same 
m such manner as they think most beneficial to the Company. 

(28) Any capital raised by the creation of new shares shall be considered 
as part of the original capital, and shall be subject to the same provisions, with 
reference to the payment of calls, and the forfeiture of shares on non-payment 
of calls, or otherwise, as if it had been part of the original capital 

99 
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(i e net'a I Mee t in gs. 

iz()) The first ^enernl meeting sliali he field at such time, not being more 
than six months after the registration of tlie Company, and at such place as the 
directors mav determine. 

(jo) Suhse(|uent general meetings shall he held, once at the least in every 
year, at such time and place as may he prescribed hy the Company in general 
meeting ; and if no other time or place is prescriljecl. a general meeting shall be 
held on the first Monday in h'ehruary in every year, at such place as may be 
determined l)y the directors. 

(ji) Tlie ahove-m(*nti<>ned general meetings shall he called ordinary 
inertings : all other g<*neral meetings shall he called extraordinary. 

f j 2 ) I lie directors m.i\-, w liene\ er they think fit. and they shall, upon a 
re(inisition made in w riting hy not less than one-liftli in number of the members 
of the ('ornpaiu-. cornene an extraor<iinary general meeting. 

(jd) Any recjiiisition made liy tlu* members shall express the object of the 
meeting proposed to lie called, and shall he left at the registered office of the 
(Ompany. 

(j.)) I pon the rec<‘ipt ol such requisition <iirectors shall forthwith proceed 
to convene an extraordinary general meeting. If they do not proceed to 
coinene the .same uitliin tuenty-on<* days from the date of the requisition, 
the requisitionists. tn- any otlier members amounting to the required number, 
may themselves con\-ene an extraordinary general meeting. 


I^roceedings, at General Meeting. 

(.id) Se\en da\-s’ notice at the least, specifying the place, the day and th< 
hour of meeting, and. in case of special business, the general nature of sue! 
business, shall he gi\en to the memliers in manner hereinafter mentioned, or ir 
such <)fher manner, if any. as may he prescribed I)y the Company in genera 

A any member shall not invalidatt 

the [iroceedings at any general meeting. 

(j6) All business shall lie deemed special that is transacted at an extra 
onlm.iry meet mg, and all that is transacted at an ordinary meeting, with th( 
exception of sanctioning a dividend, and the consideration of the accounts 
lialance slieets and tlie ordinary report of tlie ilirectors, 

(.i7) No l.nsiness sliall lie transacted at any general meeting except th< 
declar.dion ol a d.eidend, unli-ss a ipiornm of memhers is present at the tinw 
'V HU tlie nieetniM IHoceeds to Imsim^^s, Snch quornm shall be ascertained ai 
<> im s ,at IS to sa\ : - ll tile persons «lio iiave taken shares in the Compam 
• d the .me ol the meeting do not exceed ten in number, the quorum shall b< 

every I to tlie aliovo quorum one foi 

''<>> loe addition.d memi.ers up to lifty, and one for every ten additiona 

ereiTTwenly', ‘"‘"V 

(,i«) If, within ,,ne honr from the time appointed for the meetine t 
s i"'lof members 

■t m " ■' I”-- ^ -Hi if. at snch adjournec 

OH-t « a p„„nm is not present, .t shall he adjourned sme die. 

.0- -'ey;- -- 
witliin fifteen ndnid.s'aUcr’th'rb'ni''’’ T' 

inemlieis priM-nt sli dl cl. ' -'ppointcd for holding the meeting. th< 

"H-eting Irom tim,. lo'"in",''and"t!'! of the meeting, adjourn an> 

t oin jd.ice to place, but no business shall be 
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an entry to t!iat effect in the I r. 1 f * ' resolution has been earned, and 

sufficient evi.lence of the fact uitliout" shall be 

votes .ecocuecl ,n favou: S^;. ^h^ 

such'^n,il:s"i:ha;;rn'aE^^^ ^ - 

to he the resolution of the Cn ' result of such poll shall he deemed 


/ 


Voit's of Metnfjrrs. 

Ssi=5rSif~~SH 

or otheJ leLu"cu;r^:^"" " '^y c„mnnttee 

memhtt^ entitled to a share or shares, the 

holders of 'suTh "I"’"' '‘"'S'''**''' oiembers as one of the 

respect'of the sar^e"'" "" '’"te in 

calls ^dul ' "">• -’less all 

in TAC + ? member shall lie entitle<I to vote 

after the °- e' acquired by transfer, at anv meeting held 

unless he registration of the Company 

less he has been possessed of tl,e share in respect of which he claims to vote 

wl 'h months previously to the time of holding of tlie meeting at 

winch he proposed to vote. ■ meeting at 

(48) Votes may be given either personallv or b\- pro.xy. 

of The instrument appointing a pro.xy shall be in writing, under the hand 

and sh^^^h'"*”'^' '‘PP"-T‘’'' 1® corporation, under their common seal 

and shal be attested by one or more witnesses. No person shall be appointed a 
proxy who is not a member of the Company. 

(50) The instrument appointing a proxy shall be deposited at the registered 
omce of the Company not less than seventy-two hours before tlie time for holding 

e meeting at which the person named in such instrument proposes to vote ■ 

ut no instrument appointing a proxy shall be valid after the expiration of 
welve months from the date of its execution. 

(51) Any instrument appointing a proxy shall be in tlie following form;_ 

Company. Limited. 

member of the ' r ' r ■ ^ 

entitled to vote or Companj- Limited, and 

votes, hereby appoint 

' my proxy to vote for me 

and on my behalf at the [ordinary or extraordinary as the case may he] general 
meeting of the Company to be held on the 

' and at any adjournment thereof (or at 
any meeting of the Company that may be held in the year ) 

As witness, my hand, this day of 

Signed by the said in the presence of 
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Directors, 

(52) TIk- number ol the directorb, and the names of the first directors, 
shall be determined by tfie subscribers of the memorandum of association. 

( 5 J) Pntil directors are appointed, tlie subscril)ers of the memorandum of 
assf)eiati<)n shall be deemed to be directors. 

(54) The future remuneration of the directors, and their remuneration for 
ser\ices performed previously to the first general meeting, shall lie determined 
by tlie (.'ornpany in g(“n(‘ral meeting. 


Pdii'crs 0/ Directors. 

(33) I'lie busiiu-ss o| the CompaEiy shall be managed by tlu* directors, who 
may j>ay all rxp<-tises incurred in getting up and registering the Company and 
may exercise all such j)owers of the Company as are not by the foregoing Act. 
or by these articles, refjuired to be exercised by the Company in general meeting, 
subject neverth<-less to any regulations of these articles, to the provisions of the 
foregoing Act and to such regulations, being not inconsistent witli the aforesaid 
regulations, or iirovisions. as may be prescribed by the Company in general 
meeting ; l.nt no regulation made by the Company in general meeting shall iii- 

\a]i(late any prior act of the directors which would have been valid if such 
regulatifui had not Ixan made. 

(30) The continuing directors may act notwilhstaiuling any vacancy in their 


f <ui 




(37) I he ot(ic<- of <lireclor shall be vacated_ 

d in-, or any j)artner <4 his. or flu- firm of which he is a member, holds 
nny <.fher olfica- or jilace ol profit under the Company ; 
i( lu* Ii<inl<rt]I>t nr insolx’cnt \ 

■ f lu- is i.uMislu'.l r ,u.\- of flu- penal provisions of the foregoing Act • 

■I IH' IS eo,Kvrn,..l ,n parficipat.s in the profits of anv contract with 
tfie ( ompan\-. 

lint th<. above rul. s ...-subject to tl,e following exceptions ■—That no 

. H. ctor shall prate his olhce by reason of his being a n.e.nher of anv Companv 

i' I - . M-eclor ; nevertheless, he shall not vote hr respect of such contract 
<K. ai„l, ,1 I,,- ,lo,s so rot... his vr.t,- shall not he counted. 


.’I /)in , lots. 

lire whole ,,1 I h,- '!ii rlr'f! si,'.,] i' ' Company 

nu-etin.. in everv snl ^ ^***'^*‘ - ‘*”^1 the first ordinar\- 

.( M.ei, numb.a for the time being. 

tl'i'd. siull n-tirc I n an' o’nu't-to one- 

s<M>nd t-a! ■ en’ni,!^''>”nng the first and 

agne anioif (lifin -1 ■ ' i" '''i ^^ball. unless the 

\vat iIm- (.(if-l nil. [ S, .41,. ' ^^-tvrnnned by ballot. In e\-ery subserfuent 

I'.-at.-M number ulio liave been longest in office shall 

.shall I.e re-eligible. 

*’> luaiuier aloi.- .j.l -x|,,|i i.n nueting at which any directors retire 

,4 p., ’'I> ll.v vacated o.hces bv electing a like number 

t'- directors ought to take place 


not filletl up. the meeting shall stand 
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adjourned till the same da\' in the next wpflr nt 

if at such adjourned meeting the places of the* place; and 

from time to time until their places are filled up 

.uro or roO„or., ..o^m T,:Z .. 

UD bvlhe"^"'' occurring in the hoard of directors mav he filled 

..1 'SL ."'.fjoT;;:. rr 

ordinary resolution appoint another person in his stead The ' " 

appointed shall hold office during such fime onlv as the dTrector in ui::::”!::: 
appointed would have held the same if he had not heen remoied.' 

Proceedings of Directors. 

( 66 ) The directors may meet together for the despatch of business adio„r,. 

and otherwise regulate their meetings as they think fit, and determhi the 

q rum necessary for the transaction of husiness. Questions arising nt 

meeting shall be decided by a majority of cotes. In case of an equabty of cotes' 

he chairman shall have a second or casting vote. A director n?av at any t me 
summon a meeting of the directors. ' ^ 

the Sod^fo'' ^ chairman of their meetings, and determine 

he period for which he is to hold office ; but, if no such chairman is elected or 

the same "?h r ‘^^airman is not pre.sent at the time appointed for holding 
the same, the directors present shall choose some one of their number to be 
chairman of such meeting. 

sistiif ^ f ‘l^^'^gate any of their powers to committees con¬ 

sisting of such member or members of their bodv as they think fit 4nv 

committee so formed shall, in the e.xercise of the powers so delegated, conform 

any regulations that may be imposetl on it by the directors. 

(69) A committee may elect a chairman of its meetings. If no such chair- 

man is elected, or if he is not present at the time appointed for holding the 

ame, the members present shall choose one of their number to be chairman 
oi such meeting. 

(70) A committee may meet and adjourn as it thinks proper. Questions 

arismg at any meeting shall be determined by a majority of votes of the members 

present ; and, in case of an equality of votes, the chairman shall have a second 
or casting vote. 

(71) All acts done by any meeting of the directors, or of a committee of 
irectors. or by any person acting as a director, shall notwithstanding that it be 

afterwards discovered that there was some defect in the appointment of any 
such directors or persons acting as aforesaid, or that they or any of them were 
isqualified, be as valid as if every such person had been duly appointed and 
was qualified to be a director. 


Dividends. 

(72) The directors maj^, with the sanction of the Company in general 

meeting, declare a dividend to be paid to the members in proportion to their 

shares. 

(73) No dividend shall be payable except out of the profits arising from 
the business of the Company. 
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(71) riu- directors may, hefore recommending any dividend, set aside out 
o( tlie profits of tlie Company such sum as they tliink proper as a reserve fund 
to meet contingencies, or for i.pializing diviilends, or for repairing or main¬ 
taining the works connected witli the husiness of the Company or any part 
thereof : and the directors may invest the sum so set apart as a reserve fund 
Upon such securities as thev ma>- select. 

( 7 . 5 ) Tlie directors may de.luct from tlie dividends payable to any member 

all such sums of money as may he <lue from him to the Company on account of 
calls or otherwise. 

(/(>) Notice of any diviileiul that may ha\-e been declared shall be given 

to each member in manner hereinafter mentioned : and all dividends unclaimed 

for tliree years after having lieen declared may be forfeited by the directors for 
the lienefit of the Com])any. 

( 77 ) No dividend sliall i»ear interest as against the Company. 

ylccoii »ts. 

( 7 ^) blu' directors sliall cause true accounts to be kept_ 

of the stock in trade of the Compaiu- ; 

of the sums of money neoiyed ami c-.xpciided hy the Company, and the 

matters m r.sjiect of which such receipt and expenditure take place • 
and ^ 

of the credits and li.ibilities ol the Co!ni>any. 

The books of accounts sliall bo kept at the registered olTice of the Company 

. K , subject to any reasonable restrictions as to the time and manner of ins- 

1 Ig the S,ime that m.i>- he inii.osed by the Company in general meetings 

S Mil lyipen to the inspection of the members .hiring the horfrs of hnsiness. ' 

(/.) )nce at the hast in every year the directors shall lav before the 

m, ."hv ... g,..., ral ting a statenu nt of the income and expenditure for the 

(« T-rhe ; -^h meeting 

i-Md he mo n 'T' “ convenient 

it has ll,In;T ,. Tr. --veral sources from which 

expenses of the esfihhshment f’"''''' ‘'xpeiuliture, distinguishing the 

cx ...mil,lire hhrl"”^ ^,;r Hvery item of 

H count so tint ins. I •'h<nnst the years income shall he brought into 

t so tin a just balance of prol.t and loss may he laid before the Leting 

."“>■ ..... 

i'< 'n shall he M.i,,,', ' ^ ith t'lr'id | t"' ‘'"'V ‘.T" 

^.Kf, e ...1.1.1 e ,s ;.iMti%i;::;:ir ~ -v <->• ^ portion. 

t on.,,any in g,.,H.','Vl mndhm 'l' 

of the J>r„|,e,tv mi.l 11,1 ^ summary’ 

;idmit. • t. or as near tlioreto as circumstances 

... ..'.ai'-«•» .n. ,,„v.„„.iy 

are hei. iinft. r direc t .-.1 to I..- served'.' mainmr in which notices 


■ hitlit. 

Once at the l..,,s(, i,, 

(xamine.l, .-,,,,1 (he t „.ss ,,f H,,. I I ^'ornpany shall he 

auditor or aiiilil.us. '' ^''oet a.scertained hy one or more 

(^(.|) flic first aiulitors sb-ill i . . 

Liuditors shall be aj>pointv<i bv tlu C directors ; subsequent 

II^>*>t<d b> tbe Company in general meeting. 
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■ elating to auditor.riha[| apply'\,r^|Ji.n!‘*'''' contained 

. 

(87) The election ol au.litors shall he made In- the f 
ordinary meeting in each year. ' <-<'mp.'iny at their 

thatlflub.stquerTlHhTrs .id^lie'heThe'^V’" • 

-u, 

Ity the Compant-, the director's ^1^1"\ortln!Tth””'''n •'PPciinted 

meeting tor the purpo.se of .supph nig the same. Rc-neral 

Government ^TT ^ocal 

Company, appoint an auditoTrorthrcu^rent ai^L'^he 

be paid to him Iiy the Company for his services. remuneration to 

it siSf . be supplied with a copt- of the balance sheet and 

delating thereto, anVt^^hers 

Comnanl fbat e a list delivered to him of all books kept by the 
of the Comn""^ shall at ail reasonable times have access to the books and accounts 

or other persons to L^sTh^^ Company, employ accountants 

relation to f n '"''''^‘■gating such accounts, and he mav, in 

Company. '^'^rounts, examine the directors or any other officer of the 

sheet aoclitors shall make a report to the members upon the balance 

the h i report they shall state whether. In their opinion 

requ.relr"bv tt""' '' ", 'r"'' ^“"taining the particulars 

caltHor e"r Company's affairs, and, in case they ha^■e 

Dlantot^ explanations or information from the directors, whether such ex- 

Tk" bas been given by the directors, and whether 

with th satisfactory. Such report shall be read, together 

h the report of the directors, at the ordinary meeting. 


Notices. 


(95) A notice may be served by the Company upon any member either 
personally or by sending it through the post in a letter addressed to such 
member at his registered place of abode. 

(96) All notices directed to be given to the members shall, with respect 
to any share to which persons are jointly entitled, be given to whichever of 
such persons is named first in the register of members : and notice so gi\ en shall 

e sufficient notice to all the holders of such share. 

(97) Any notice, if served by post, shall be deemed to have been ser\'ed 
^t the time when the letter containing the same would be delivered in the 
ordinary course of the post ; and, in proving such service, it shall be sufficient 
to prove that the letter containing the notice was properlv addressed and put 

into the post office. 
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INDEX 


‘accident*, meaning of, 3^0 
‘accidental*, meaning of, 298 


account, adoption of. in annual general meeting 17^ 

auditors' access to, 383, 384. 387 

refusal of, 385 

-^^ 5 - 388. 389 

banking, liquidator, of, 638 

books of. auditors* report as to. 383. 387. 388 380 

contents of. 354. 355 
foreign company, of. 676 
keeping of. 742 

branch bank outside India, of, auditors’ access as to, 381 
capital, of, 311 > f 

interest out of, 311 
consideration of, 722 

default in submission of. enforcement of. 646 

final, by liquidator in creditors' winding up, before general meeting, 56^, 5C6 

, . . filing before registrar. 565. s 06 

members winding up, before general meeting, 557 

income and expenditure, non-trading company, 01,^356 357^^^*^*^^*^' 
interest out of capital, of. 311 ^ ^:> JJ)/ 

liquidator, of, see liquidator, infra 

r^fr, • 1 V members winding up. of. placing before general meeting ss6 
official liquidator, of. see olTicial liquidator, infra ^ 

receipts etc., of, in statutory report, 174 
receiver, of, filing of, 338, 339 

, , , , . foreign company, of. filing of, 676 

scheduled bank, in, payment into, 514 

accountancy board, Indian, establishment of, 379 

local, establishment of, 380 


accountant, examination by, accounts of banking company, 687, 688 

of, rules as to, 379 
register of, 379 

report by, as to purchase of business, statement in prospectus, 256 
XIX of 1857, company under, alteration of articles of, 64 

registration under present Act, 650, 655 
VII of i860, company under, alteration of articles of, 64 

registration under present Act, 650, 651 
consolidating, construction of, 2 

rules for, 3 

object of, 2 

construction of, English authorities referrable in, 4 

importance of Legislative Proceedings in, 3 
principles governing, i 

report of Select Committee if referrable, 4 
rules for, i, 3 

Governor-General in Council, of, companies under, exemption, 30, 33 
Parliament, of, companies under, exemption, 30, 33 

actionable claims, custody of, after winding up order, 487, 488 

transfer of, after winding up, 588 

Acts, former, companies under, application of present Act to, 648 

transfer of shares in, 649 

repeal of, 699 

effect, 699 

repealed, registration under, effect. 699 

things done under, validity of, 699 

adjourned meeting, original meeting, as, 725 
100 
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adjournment, general meeting, of. quorum absent, 72J 

quorum present, 724 

poll, for, 726 

private examination, of, 525 
public examination. 531 
shareholders’ right as to, 724 
statutory meeting, 175 


adjustment, rights of contributories, of, by liquidator in voluntary winding up, 569, 370 

administration, company, of 164 

letters of. I)y liquidation in voluntary winding up, 568 

to deceased contriljutory. 491, 497 
property. ()f deceased contributory, 422, 423 

Administrator General, recording of. as shareholder, iii, 112 

rights of indemnity by. 112 

unaffected by acts of liquidator. 491 
shareholder, of, rights of, 710, 711 
transfer of shares by, i 12 

advertisement, aj)plication. of. for supervision order, ^.84 

creditors’ meeting, for. in creditors' winding up. 559 

final general meeting, of, by liejuidator in creditors’ winding up, 564. 565 

members’ winding up. 557 
foreign company, by, particulars in, 669, 670 
list of creditors, for. 516 
name of company in. 167. 168 

notice of resolution for voluntary winding up. 548 
prospectus, as. 7 

<listinction. 27 

statement of kinds of capital in, 170 
winding up order, of, how made. 470 

petition, of. 433 

restraining of. 446 

adviser, legal or lechnical. director as, 214 

advocate, declanition of comj)liance by, 72 

general, i>roseciitif)n by. upon report of inspector, 37(1. 377 

ri • I prosecution of deliiKjuent i)ersons. 623, 624. 627 

official liquidator, for, appointment of, 498 

affidavit, false, jx-nalty for, 628 

opjiosition, in, winding up petition, against. 4^4 
(pialification shar<*s, for, filing of, 201, 202 
swearing of. before wliom, f, pj 
winding uj> petition, for, 432 


agent, acts of, company's liability for, 71 
application for shares through. 8f> 
auditor as. when. 388 

corn[.,iny of, misrc[.r.-scnt,,tioM hy. Kroiind for. rectification of register no 
< 0 ,tract l,y. comi.aiiy iin.lisi lose.l principal. ..50 register, 119 

de uery of propi-rty hy. order for. .VM. So^.'^o? 

Iialnlity of, contravention as to undisclosid' Iirincipal 250 

■oaiiaKinK. manaKinf; aKeid. uilr,, ‘ ^ 

meaning of. (,23 

^ sliarel.old.-r, of. rifilit to inspect register and iiule.x, 115 

agreeing to subscribe,’ meaning, joo 

A list, coiitril.iitories, of, see tout 1 il.ntory. 
alloteo, repudiation by. 87 

transfer by, notice of allotment, as. 87 

:inotment, aliseiice of, siiI.m rihers are inenil.ers in 8i 

/Kceptarue of appluation as. 8b ’ 

•'moniit (,n. statiment in prospectus, -v 
application lor, elTect. Sfj 
bof>k. e\idcnce. as. 
t anecllat ion of. 288 

c< rtiln ate of shares etc., after, 11 • 
cifri'lilioiial. 287 *■ 

->f. specific perforniance after 
<-ijreclor. duty in. 702 ' 
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«7 
285 


efTect, 289. 290, 291 


allotment— continued. 

effect of, 288 

first, al).sence of invitation, in 284 
private company, of. 28.1. 290 
forfeited shares, of, 296 
forfeiture after, 289 
full payment, upon, 28.4 
infant, to, effect. 89 
invalid, ratification of. 86 
irregular, effect. 290 
making of. mode. 86 

reasonable time for, 
minimum subscription for, 282, 
money received Ijefore, keeping of, ''2S3, 289 

return of, 284.’ 289 

necessity of. 86 
notice of, 86. 87 

absence of, contributory upon, 415 
communication of. 87 

proof of, 415. 416 
proof of, onus of, 416 
prospectus before, 272 
rectification after, 289 
refusal of, effect, 89 
requirements of, violation of. 
restrictions as to. 282, 285 

contravention of. 283. 289. 290 
return as to, contents. 295, 296 

default, 296. 297 

object, 296 

sale, for, 273 
shares at par, of, 302 

of, for sale, evudence, 273 
statement in lieu of prospectus before, 272 
subsequent, rules as to, 284, 290 
transferee company, to, 404 
validity of, requirements for. 288 
voidable, at instance of whom, 290, 291 

damages upon, 292 
period, 290, 291 

unlimited company, by, avoidance of, 291 
what is, 285, 288 
wrong. efTect, 89 

debentures, on, registration of, 331 

books etc. of, penalty, 622 
capital, of, articles as to, 718 
documents etc. of, before winding up, 629, 630 
share capital, of, see share capital, injra 

amalgamation, alteration of memorandum for, 48 

provisions as to, 403, 404, 405 
sale of property for, provisions, 5^3 
voluntary winding up, after, 547 

Amending Act, 1936, scheme before, provisions, 405, 406 

amendment, meetings, at, 173 

winding up petition, of, 433 

American authorities, application of, in India decisions. 4 

'and reduced" addition of, name of company, when, 143, 150 

reason for, 150 


allowance, 

alteration. 


annual, balance sheet, see balance sheet, infra 

general meeting, amendments moved at, 173 

business at, 172, 173 
holding of, default. 171 

time for, 170, 719 

liquidator in auditors' winding-up, by, 564, 565 

members’ winding up, by, 556, 557 
privileged statements at, 173 
rights of shareholders in, 172 
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annual —ron tin ued. 

list, .iccuracy of. certificate as to. 95. 96 
contents of, 9^, 9,1, 96 
copv’ of. II 5 

filin^4 of, with roRistrar, 95, 96 
rnemhers. of. 93. 9.J. 367. ^68 

preparation of. 93. 95,' 99 
pri\atc company. Iiy. 95, 96 
return, .sec annual list, supra 

annuities, valuation of. rules for, 592, 593 

appeal, arranRement. aRainst, hetween company and creditors, 571, ^7?. 
costs of statement of affairs, as to. .48.}. 48C 
leave. aRainst, after winding up. 4O8 
lupiidator, hy. costs of. 494 
official lifpiidator. hy. against removal. 485 
onler for compromise, against. 393. 402 

creditors meeting, against, 395, 403 
members meeting, against. 395. 403 
from instances. 341 

in winding up, from. pro\'isions, 338, et seq 
on contrihutory. against, 31O 
\esting liquidator witli jiowers. against. 497 
persons competent to. 314 

examined, hy. as to public examination, 331 
preferential payment, against, 341 

lectification of register, against. 117 

n.liKtion of rcmuM.-ration of lK,„i,lator, aKainst, 5.,, 

nfusal, against, jiuhlic examination. 3<i 

sale by liquidator under sanction, against. 49b 

security for costs in, 691 ' 

stranger to proceeding, by, '3.11 

winding up order, against, .pn 

witness summone<l. liy. 328 

appendix I, 774 

II, 783 

application, cancellation, for. varuition of rights. 156, Z57. ,59 

(onfirmation of reducti.in. for, |.( 

A.H.t.at.o„ ..M;l.ca.io,, of,^„..., „y ...ui.ator, 55.. 555 

sale by iKpiKhitor. as to. 33 ^ 33*: 

valuation of dissentient inember’s rights. 333 
arbitrator, delegaliim to. power of settlement. 392 

nrran«....,e„t. con.pany and cCifors, l.ofwoon. appeal apinst, 57.. 57a 

extraordinary resolution for. 571 

'ond-ronase. distia^aisl,..,!. ,pS 

"-I"'-, uifh, false ,epre«.ntatta' in. 650 

liquidators powers as to. (>12. 613 614 

l>n>\'isions as to. 391 

'ti^M-nl from, provisions. ,0, ' ‘ ^ 

meaning of. * * 

meinlaas with, pr„red,ire, p.S 
, e , I’i’ovisions as to. U), one 

^i^Lacu.,-'»p. 552,555 

art, pronioling. association h>r. 76 
articles, a.Idifion to, 64 

■ itlopiioii of Talile " \" „ 

.... X, ::.. „ 
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articles —con tin tied. 

alteration of— continued. 

for conversion of private company, 407. 

directors’ remuneration, 262 
invalid hut long outstan<ling, effect 66 
limitation for. 64, 65. 67 
procedure, 64 
retrospective effect. 66 
alternate directors, as to. object, 210 
annexing to. copy of special resolution, 194, los 
application of Table "A" as. 63. 700 

appointment of director by, restrictions. 20T. 202. 2^7 
auditor bound by. 387 

authorization by. alteration of share capital, as to, 133 

different amounts on shares, 127 

reduction of capital, 142. 145 

share in warrant, about, 124 

.... ^ unlimited liability of director. t6^ 

binding effect of, ii, 12 

calling extraordinary general meeting, 
liquidator making calls, 511 
matters enumerated. 182, 183 
meetings and votes. 181, 183 

. . provisions for proxy, 182. 185 

borrowing powers in, 316, 317 
calls, as to, 128, 705 

liquidator not liound. 511 
commission for subscription, as to. 299, 300 
compulsory, 9, 700 
constructive notice of, 12, 
contrary to statute, effect, 10 
copy of, members' right to. 75 
debentures, as to. 348, 350 
definition of. 5 

directors' nomination under, 200 

powers as to. controlled by Act, 217. 218 
distribution of assets, as to, 518 
dividend, as to, 359 
effect of, 10 

on outsiders, 12 

exclusion by, voluntary winding up, 544 

executors and administrators, as to, no 

exempting auditor, manager etc., limitation as to. 230, zn 

directors, limitations as to, 210. 211, 212 
fixing duration of company, winding up after, 543. 544 
minimum subscription by, 284 
foreign company, of, filing with registrar, 668 
form and signature of, 63 
forms of, see forms, infra 
framing of, freedom in, 9 
functions of, 10 

indemnity clauses in, restrictions as to, 211, 212 
interest out of capital in, 310, 311 
joint holders, as to, 91 
knowledge of, plea of want of, 317 
memorandum, distinction, 9. it, 24 

inconsistency. 10 
reading together, 10 
relative position of, ii 

nature of, 10 

new shares, as to, 309 

object of, 10 

preference shares, as to, 305, 306, 307 
preferential shares under, interference with, 140 
prescribing form of transfer, 104 
preventing members from rights, effect, 10 
protection in, against misfeasance, 619 
provision in, appointment of attorneys, 242 

British register, 124 
call by committee, 129 
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articles — contimicd. 

provision in— nmtinned. 

c!)arginj< future calls. 321 

contract hy (lirectt)r. 2^5 

distril)Ution of assets. 500 

interest i)n advance calls, 127. 1^2, 708 

non-memlier proxy, i8p 

notice for extraonlinary resolution. 191. 193 

s|)ecial resolution, 191. ft)3 
j»osition ol Ijearer of share-warrant. 125. 126 
n'xistration of hearer of sliare-warratits. 125 
restric tifiK time lor inspection of mituites of proceedings 
shares at discount, effect, 10 
term ol managing agent, 223 

N’acalion of ollic<* hy director. 219, 7<4, 7^^ 

Cjualification shares iimler, 20 i. 20.7^2 
quorum hy proxy, for, 187 
registered, effect’of. tnS 
registration of, 5j. 

<locuments to he filed at. 202 
remuneration of directors in, (enforcement of. it, 731 

statement in prospectus. 252. 257, 261 

managing agents, in, stated in i)rospectus, 2S2 262 
reserve fund, as to. 359. 360 * * ’ ^ 

restriction hy, inspection (,f register of officials. 221. 222. 221 
riglits of directors m. statement in prospectus 2‘i‘i 

voting, as to. 187. 188. 189 ' " 

, • , . * ^1‘dement in iirospectiis. 2s'; 

share capital m. 3.1. 53 * * ' 

shares specified in, effect. ,j2 

signature of. att(estation of, 6., 

solicitor irremoveahle under, (-ffect. 11 

suhstitute directors, as to. 210 

suhstitution of. after registration under part VJII f,v) 
transfer of shares, powers of refusal in. loh. 107 ’ 

,.o , restriction, loi, loj n), 

ultra vires, when. 10 

wfiat are. 9 

assault, comi)any's liability for, 70 

nssets, a.IminisIrtUio., of. |,y ..dicial liqui.lator, y.o ^oi 
hooks for, y3.j ' ’ - 

„f.'('„urts' ,l„ty as to. 502, 50, 

purpose of winding up. aI)z' 
co.sts out of. in winding up. .|f)o 

<l''-lnl,„l,on of, l.y oiiKi,-,! li.iui.lator, 300, 501 

in voluntary winding up. 5()0, 367 

I ■ I , purpose of winding up io> 

hx'-<l. \aliiatir.n <>f, 

i;I!T >>1>. 5.,9 

<.f. 373 ' ' I’-"'’’ 5 -:o 

prcliniiM.irv oport, i„, i,^. 

.. ''fli-r ilissohiii,,,,. (,,3 

in \\ inding uo 11 i 

^•*le ol. I.M shares in new companv. (96 
■sMinmary /.h i'n’ hala,';;!. 

•'•'^s'Kncc, pay onl.r, of, rofo.v.nuat hy, 3,7 ’ ' 

as.istnnf •, •‘'“•r Vlissolution. 32J 

n.«oci..tio„. not for'in 

I'M p,„|,t. ,|,sp,.„s,. ^vitl, ■li,n|,,,,p 

eM-niptu.ns for, 7(>. 77 ' ' 

license to. 79 

ie\'ocatiou of, 77 
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assurance 


attestation. 


association, not for profit— 

registration of, 76 

. procedure. 76, 77, 7S 

requisites of, 77 

registration compulsory when, jo, jr 
unregistered, member of, liability of, jo 35 

company, scheme of transfer by. to marine insurance, 396 
attaching creditor, position of, in winding up. 595 
attachment, effect of. 453 

leave, without, void when, 609 

setting aside of, in voluntary winding up, 57^ <:74 

witness summoned, against. 529 ^ 

signature of subscriber, of, 44 

to articles, of, 63, 6^ 
attorney, see solicitor, infra 

auditor, access of, to V'ouchers, 3S3, 385 

agent of shareholders, when, 388. 624 
appointed by government, remuneration of. <80. 
appointment of, 744 

application by members for, 380, 383 
at annual general meeting, 173 
necessity. 383, 384. 385 
notice of proposal for, 380, 381, 382 
when necessary, 380, 382 
provisions, 380, 381 

ascertainment by, improper payment, 387 
attendance by, at general meeting, 384, 389 
balance sheet framed by, 385 
candidate for, rules as to, 379 
casual vacancy of, filling of, 381, 382 

remuneration, 381. 382 
certificate by, as to statutory report, 175 

to. granting etc. of, rules as to. 379 
contract exempting, limitations as to, 210, 211 
description etc. of, in statutory report. 174 
detective, as, 386 
disqualification for, 380, 382 
duties of, 383..384. 385. 388, 389 

helping prosecution upon inspector’s report, 377 
examination by, books and documents etc., 383, 38.}, 385 

oliject, 386 

vouchers, 387 

firm as, appointed when, 379 
first, appointment of, 381 
removal of. 381 

remuneration of, fixing of, 381. 383 
indebted to company, 380, 382, 383 
indemnity to, 211, 212 
information by, to shareholders, 388 
inquiry by, about position of company, 386, 387, 388 

properties, 388 
securities, 388 

inspection by, mortgage register, of, 347 
insurer, as, 386 

knowledge of Act and articles, 387 
liability of, negligence etc., for, 21 r, 212 

report not complying with provisions. 384. 389 

misfeasance proceedings against, 620 
negligence of, liability for. 388 

relief against, modes and circumstances, 691, 692 

negligent, no claims to access of books etc., 385 
notice of general meeting to, 384, 389 
obligation of, under articles, 387 
officer, as, 6, 620 

particulars of, statement in prospectus, 255 
persons disqualified to be, 380, 382 
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auditor— cnnhn urd . 

powers of. jSj. j8.j. J85. J87, 388, 389 
private cr)mpany. of. 379. 381 
(pialifjcation of. 379. 381 
rcmo\al of, before term, 382 

l>y general meeting, 380. 382 
reniiineration of, 381, 383. 722 
report of. attachetJ to Imlance sheet. 356, 358 

consideration of. 356. 358, 722 
contents of, 383, 388. 389 
declaration of solvency, as to, 5,^8. 549 
forwarding of. 389 
members’ right to, 336. 368 

profit and dividends, about, in prospectus. 255, 25G 
provisions as to, 383. 384, 387. 388. 389 

non-compliance. 384. 389 
reading of. at general meeting, 35O. 358 
securities etc., as to, 388 
statements in, 383. 388 
subsidiary company, about. 361. 362. 363 
what is, 358 

retiring, appointment of, 380. 382 

notice of pr()j)osal for another to, 380, 381, 382 
skill an<l care of. extent. 586 
auditorship, candidate for. rules as'to, 379 

authentication, [)alance sheet etc. of. provisions, 364, 365. 366 

documents, of. mode. 391 
seal for, G45 

registration of old companies. 654 
authorities, American, in construing Indian Acts. 4 

ICnglish. in con.'«truing Indian Acts, 4 

B list, contributories, of. sf‘c contributory, infra 

balance order, enforcement of. 512 

foreign, enforcement of. 337 
meaning of, 312 
sheet. .Act of 1837. under. 782 

1882. under. 792 
adoption of. 308 
annual. subse(pient to. ^38 
auditing of, 33O, ^58 

audiK.rs' report on'. jH,,. ,8.,. 385, ,88. 389 
autlientication of. 364. 363. 366 

, , . non-compliance. 3^5. 366 

banking company of. 364. 365. 3f)0 
business sohi. of. statement* in prospectus. 234 2s6 

(crlilu atioti of, f)y auditor. 383. ^86. 388 

ciunniissious in, ^10 

consideration of. in general meeting 722 
(ontents. of. 360. 361 

non-compliance, 305. 366 

coj)y (d. semling to memb'ers. 356. 358. 743. 714 

deposit of, .it registered olhcc. 35C 

<Inectors- report with. 338. 339. 7.,j 

< iscount m. 303. 303, 310 

duty of directors .as t(9 

false, lu-osecution for. if.G, ^6; 

statement in. peiialtv'.-Ogt 
I uiK of. will, repiMrar. jf,;. 669, 671 
Inst, laying l.efon* meeting. <33 JC7 
-MVIKM co.npany of. „f', 669. 671 

form of. 39,). 31,1. j 

particulars in. compliance with 361 

flaming of. by auditor 183 ^ 

eoinp.iny. .,t. provisions. 362. 363 

inspeetion of. 33,, »<''>-coiupliance. 365. 366 

<l<l.en(„re lioMers. |,v. ,89. rgo 
l>'< f*'>enee sl,.uehoI,lers.' by, 389. 390 
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balance sheet— cuniiuurd. 

layinK <.l, K.nc.a! meting, ,7.. 

lailure. 

not ruloiitcd -{07 

m.rrn ■ meznhers. ^o.S ^ ^ 

rnernhers right to. J50. <o.S 

ohjcct of, ^0i 

Iirefeiencc -sh.ires in, -{of). jo8 

preparation etc. of. l/v directors 74. 

prixate company, at. filing nnt nece^sarv. 20 

inspection etc., of] 

bending of. exeinpii(jn, i^(, is:<s 
provisions as to. J55, 356 ’ 

non-compliance, 365, 3O6 
receipt of. <leijenture Iiolders, hy. 389 ^^o 

preference sliarehoIdcVs. I>v’ 'ySp. .00 

sending of, failure, 365. 3O6 ’ 

. to rnernhers. 356. .^58 

bank , , <"■ ia l-lancc- sl.c, Molding con.pany, jO, 

bank, brand, outsule India, books of, auditors’ accc-ss to, 384 
of Bengal, application to, Companies Act, 6y» ^ ^ 

p:irt of name, sanction for. ^0 

Bombay, application to, Companies Act, 6p8 

part of name, sanction pjr, 4O 

Madras, application to. Companies Act. 6p8 

part of name, sanction for, 40 
use of word, restricted, 68r. 682 

banker, agent, as. when. 623 

delivery of property by, order for, 50^. 505. 507 
director, as. 214 u -t 4 a a / 

use of word, restricted. 6S1, 682 

banking account, liquidator, of. 63S 

business, registration iiecessar\' when. 30 
company, activities of, restrictions to. 681 
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non-comj)Iiance. 685 

balance sheet of, authentication of. j6.j, 365. 5O6 
business allowable for. enumerated, 677 el sea. 
capital of. 683 ^ 

cash reserve of, filing statement aiiout, 683 

non-compliance. O85 
maintenance of. 685 

non-compliance, 685 
oliject of, 685 

commencement of business by, restriction.s, 683 
customers of. notice to. before registration under part V'lII 
dealing of stock etc. liy. 677, 687 ’ 

definition of, 677, 680 
director of, loan to. 213, 214 

existing, business by, restrictions. 681, 682. 685 

managing agent for, 682, 685 
reserve fund of, 684 

financial condition of, investigation of, 687. 688 

report \)y registrar. 687, 688 
incidental things b\', implication. 681 

income and expenditure account of, authentication of, 364. 365 ^66 

managing agent, as, 378, 383, 678, 683, 685 ’ ' 

for, restrictions. 682, 683 

non-compliance, 683 

member of, right to statement in form G, 369 
officers of, non-compliance by, 683 
old, registration under present Act, procedure, 654 
payment by, when fraudulent preference, 608 
principal business of, 677, 680 

profit and loss account of, authentication of, 364. 365, 366 
provisions as to, 6S0 

history of. 680 
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hanking c fitiipaiiy—r onltmif d. 

legist rat inn of, requirements. 081 

non-cornpliance. O85 

reserve fund of. extent of. O84 

investment of. 68.} 
maintenance of, 68j. 68.} 

non-compliance. 685 

tihject of. 684 

statement l>y. (Iis})lay of. j68. 369 

form, 77t 

siiiisidiary company of. Imsiness hy, 687 

restrictions. 686, 687 

non-comj)liance. 683 

iinalile to meet oliligatioiis. stay of i)roceedings ui>oii, 087. 688 
unpaid ca}jital of, charge u{)on, restriction, 683 

, . . , non-compliance. 6S3 

working ca[)ital of, 68j 

use of word, restricted. 681. 682 

bankrupt, member of c<>mmittee of inspection, effect, 489 

bankruptcy notice, liquidator, hy. 493 

jK-tilions. liquidator, hy. 493 

order lor call, upon, 312 
I)racti(c. in winding u(). application. 324 
rules, a[)pli(ation of. in winding up, 509 

beneficial winding up. 493, 347 

benefit society, statement hy, display of, 368, 369 

lonn. 771 

Bengal, hank of, see hank, supra 

Bengalee iirospetfus. translation from ICnglish. filing of, 252 

bill, toinpatiy. of, name ni<-nti{>ned in, \(y-j 

foreign (onqiany. of. j>artkulars iii. 660 
liquidators hank account, at, Courts' control over 31s 
of exchange, hi.ok deht, as 321 ' ^ 

company, hy. making etc. of, 240, 241 
drawing etc. of. hy Ikpiklator. 491. .192. 496. 368 

in voluntary winding ui), 3(18 
name of conqiany in. 167. i68. 169 
p.uceJs. name of company in, 167. 168 

blank, transh-r of shares. 108 

effect. 107 

board, directors, of, allotment hy, 86. y<,2 

aj)proval of. current aecount hy managing agent 
c asual vacancy in, nili„g '..jcj, .ot, 7,0 

for action. 3(> 

inqiroper, w inding u|) for, 4^7. ,,s 

sanctum of, ahstmee of directors. 218 
.lueling. notuc of interest at. 2}7 

cling,, of, n,inuU-.s of. book for, lo, 
i>rocefIure at. 7 pS 

I 5 »n.bay, |,„„k ,,1. 

Ian,a vaenti.,, ol, a,.|.|ica(ion, ,2, 

I'o'n.s. .lcl,cn.nrv.f,ol,|vr.s, ,0, cl.a.gc- for, 
book, acounl. .onl. nl.s of. 

Hispec tion ol. (>j, ^3 , - - 

"f. ,fal, 7 1^ 

tormgii coiiq)any. h\' (,7(, 

33.,. 333 

•iiiditors access to. 38 y yS j. 

. leliisal oh 383 ' 

’•■Mking t.mipaiiy. o|. examination hy leLMslrar r.Xs 

""tsulv India, anditorv ^^"^01 
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book —con / 2 ?i i( ed . 

compa.iy, ,.f, cnslo.ly of oflaial liqui.lator, ,, 

con^pulso,,-. 

conccalmc.t of, before u indi.,'^'up^tx, 

<lebt, bill of oxcba.ige, as, 32, 

Charge on creation of. j2r. J22 
iloatiiig charge on, J25 
meaning of, j2i 

negotiable instrument for. deposit rif ui 
purchaser of. recoverv from contril.utorv 
i\er\ o . order for, in voluntarv winding up 

to liquidator. 629 ’ r, •] . 

destruction of. before winding up. 620 
disposal of, after dissolution, ^2.1 
examination of, by auditor, object. i.sr, 

falsification etc. of, penalty, 622 ' ' ' 

of. before winding un b^o 
inspection of. 62. 355. 7^3 ' 

niiiuites of board meeting, for. keeping of. 195 ,cj7 

general meeting. 195. 196 ' 

inspection of. 195. 197 

direction by Court. 196 

mutilation of. before xvinding up%‘r<f 

for deceiying. 622 

official liquidator, of, inspection of. .jqq 

what are, J98 

preycntion of production, in uinding up. 629 
borrowed money, repayment of. proyision for. 283. 2.S0 
borrowing powers, exercise of. restrictions on. 292 

v iolation. 29 \ 

of. f)y comj)any. 315, 316 

subsequent, ratification of, 316 
Xiltra vires, effect, 318 

branch register. United Kingdom, in, 122. see also British register. if,jya 

breach of duty, director etc., by. liability for. 211. 212 

liability for, relief against, circumstances, 691 

persons entitled. O92 
misfeasance, as. points for consideration in. 619 
trust, damages for, circumstances. 615 et seq. 

director etc., fiy, lialjility for, 211. 212 
liability for. relief against, circumstances. O19 

persons entitled, (hjz 
notice to company about, procedure. 99 

bribing, misfeasance, as, 617 

British India, business outside, balance sheet in case of, 336. 357 

company outside, proyisions as to, 608 

winding up of. 663, 6O4, 663 
in or outside of, deed by company, 242 

mortgage or charge outside, registration of, 314. 327, 328 
outside, property acquired subjc’ct to charge, 329 
persons outside, notice to, 744 
register, closing of, regulations as to, 132. 

duplicate of, in India, 123. 

meaning of, 122. 

office for, notice of, 123. 

regulations as to, 123. 

shares in, transactions about, 123. 

broker, commission to, 301, 302 

brokerage, payment of, conditions, 299, 301, 302 

shares, on, to director, 174. i 75 

manager or managing agent. 175. 

buildings, construction of, interest on expenses of, 310 
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business, banking company, by. enumerated, 677 et seq 

carrying on. by litjuidator. sanction when given, 495. 

odicial liquidator, 491. 
with less than minimum memliers, J90. J91. 
commencement of, failure in. winding up upbn, 420, 434. 

restrictions as to. 292 
competing, managing agent, by 23b, 237. 
cf)n(iuct of, public exnmitjation as to, 331. 532. 
definition r)f, 42, 33. 
impf>ssibie. winding up for. 438. 

letters, contents of. after appointment of receiver, ^38. 
management of. 732. 
no intention for. winding up for. 439. 
j)reliminary report al)oiit. by liqui<lator. 486. 

.sale of, as going concern, by liquidator. 495. 

statement in prospectus. 253. 234. 250. 263. 
suspension of. winding uj) iqxm, 42b. 433. 

calendar year, meaning of. 171 

call, action for, proof in. 7(jb 

adjustment of rights, for. 517. 518. 319. 
advance j)ayment of, 127. 132, 707.' 

elTect in winding up, 132 

amount of, 130. 131. 

after winding up. 310, 311. 
limitation, 703. 

arrear from director, in statutory report, 174. 

manager, in statutory report. 17.}. 
managing agents, in statutory report, 174. 
barr<-d. reco\-ery of. by licpiidator. 417. 
conimit1e(‘, by, j)ro\ isions for. 129. 
coniju'oinise as to, by litpiidator, bi2. bi j. 

(ontributorv, upon, .sec contributory, infra 
(ourt, |jy. alter winding up. amount of. 310. 311 

circumstances. 310' 
nature of, 312. 313. 
when made. 309. 511. 
cost of making. 31.). 
delegation of. ()4() 

enforcement of. banknqjtcy i>etition upon. ^12. 

how mad(’. 312 

order for. when ma<le. 512 
^et-olT in. 313. 514. 

deemed to be maile, when. 1 ^o. 
demand of. notice of allotment, as, S7. 
dilfereiitial treatnienf in. 127. }>(). 
dir<-{ tors, liv. 128. 


upon, failure to p.iy. (dha t. 2 

fill lire, ( harge on. when allowable. ^21. 
instalinenl. by. t ^o 

law .about, summarised. 1^1. 
ii.ability for, transfer, upon. i ^2 

upon whom. 131. 1^2 
when arises, 128 

liquidation, bet.ire .and .after. 128 1 lo 

lif)ui«l.itor. be. r , , ' ■ 


18. 220. 


>31. 700 


making .d by wltoin, 128. 703 " 

exeu isablc when, 12<», i 
fa\-')ur to din t tois. (>17 
prof cdure. I j.j, I 
me.aning (*|. 128 

iH.tier ioi. I p _ 

lly. |,■.,v<. fo,-. 

"Iilct I,,|. cnlnncinciit ,,l. limilati.Mi, 5.7 
1 ” iii'il "I luiiilati,,,, Ioi , 70(1 ' ' ' 

a''V'r lo,-. oi, ,,,j, 

itali.Scition di^ notice lor, jji 
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received, statem<‘iit in annual list tM 
recovery of. action for. ] 

delences in. i ^ i 

resolution for. contents o| t ^o. 70O 
set-off against, in winding iij>, 508 
supervision ortler. under, 582. ‘586. 587 

unpaid, prc-liniiiiary rcjx.rt, in,'l,v'liqin.lator, aSi 
statement in annual list. 94 
validity of, questioned, onus. 1 
voluntary wiiuling up. in. enforcement ot ^72 
winding up. after. 128, 70O 


canal company, winding up of. 664 

capital, alteration of. articles as to. 718 

authorised, mentioning of. 170 
different forms of. 41. 42 
equalisation of. in winding uj). 518 
issue of, procedure. J09 
initial, banking company, of. 68^ 
interest out of. allowaide when. jio. ^ri 

period for. 310. 31 i 
rate of, 311 
paid up, mentioning of, 170 

payment of commission etc. out of. 299, 302 
preferential rights in. 80 

redemption reserve fuml. keeping of 300. 307. jog 
reduction of. if interest out of capital. ^11 

provisions applicalde to reser\e fund. 300. 308 
rule making as to, 639. 640 
reorganisation of, by arrangement. 397 
reserved and capital, ilistinction. lOi, 162 
rights as to, statement in prospectus. 255, 265 
share, see share capital, injra 
statement of. in memorandum. 23 

preliminary report of liquidator, .}86 
subscrilied, mentioning of, 170 
uncalled, calling of. for adjustment, 517. 518 

mortgage or charge on. registration of 313, 319, 320 
unpaid, as property, in distribution in voluntary wiiuling iij), 568 
charge upon, by banking company, see banking company, 
use of, in purchasing dissentient memhers' riglits, 53 
working, provision for, 283. 286 


'carrying on business’, meaning of, 643 

cash reserve, banking company, of, see banking company, supra 
casual vacancy’, meaning of, 200 

Central Banking Enquiry Committee, lianking company, for, 6S0 
certificate, commencement of business, of, 293 

effect. 294 

debenture, of, issue of, time for. 312 

stock, for, effect, 18 
evidence of title, 313 
false statement in, 693 
forged transfer, upon, effect, 109 
incorporation, of, 69 

conclusive, 72, 7.^, 75 
effect of, 70 

wrongly given, remedy, 75 

refused, remedy, 75 

issue of, distinct from issue of shares. 313 
limited company, of, 67 

officials, by, accuracy of annual list and summary, 95 
reduction of capital, for, 151, 152 
registrar, by, change of name, as to, 46, 48 

registration of company, 69 

effect, 70 

mortgages or charges, 333 
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certificate,— con tin uvd 

registrar, l>y,— continued. 

transfer of registered otfice. as to. 5^ 
registration, of. endorsed on defienture, ^ ^ 

mortgage or charge, of, j2.S, 
requisition for. 645 
under part 655 

shares, of, effect of. 82 

estoppel liy. <82 
evidence of title. 82 
forgery, hy. elTect. 8^ 
issue of, time for, ^^12 
stock, of. issue (if. time for, ^12 
suit for, 


certified copy, charter etc., of, hliiig of. f)f)8 

meaning of, O^-o 

cesses, preferential payment of, 5(/). 5(^8. 599 

chairman, another, election of. 188 

hoard of directors, of. 7^9 
casting vote of, 188. 726 
certification fiy. statutory report, 174 
committee of directors, (if, 740 
contrihutorics’ meeting, of, 6^2 
creditors' meeting, of. 632 

before* creditors' winding up, 55() 
declaration hy, in extraordinary resolution. i(>i, 

special resolution, kji. ic,^ 
of result hy, (*tTect, 188 
direction hy. taking of poll, as to, U)i, 
discretion of. in taking jioll, 56, 725 
duty of. in poll. 7^5, 

election of. 184. 186 
general meeting, at. 724. 724 

adjournment hv. 724 
meeting for compromise, at. dutv. pi<) 
rights and duties of. 187. 188 

of. sluitting amendments, 17^ 
signature hy, minutes of proceedings. i<>5. k/) 

report of directors. ^58. ^5(> 

charge, honus to debenture holders, for. if to' he registered, uo 
JJntish India, outside, registration of, 1 <>7 >>«' 

chose in action, on. 421. 522 ' ' 

chronological index of. ^ 

comimny, by. statement'in annual list. (,4, 9s 
( reation of, power of company as to. ^13. 

when complete, ^^7 
definition of, ^21 

disclosure as to, in prosp('ctus. 2^4 
existing, priority over managing agent's 
fixed, .see fixed charge, in/ro ' 

floating, .see floating charge, infra 

foreign property, on. registration, r*! 

•nstrurnent of. copies of. inspection'of. 

keeping at registered othce. u, 
modification of. legistr.ition of, ^ y, “ 

inoyeahles. of, crc*ation. of ^2 ^ ' 

omission or misstatement as'to', rectification of. * 19 >,0 
operation of law, under, registration of n<) ’ '' 

Jiowers of company to. how given, jn*' ' 

^ utili.sed'. ^i(, 

property acquired with, registration o'f, ,.9 

[ogistei of. kepi hy registrar, see register infra 
•cgistration of. ah.sence of. effect. i?4. VvS 

cert ifu ate of. iti ' 

non-compliance, ppj' ' 

procedure and ellect. ^9 

whose duty. 327. jq* ' ' ’ ' ' 
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charge ,—con (i}mrd 

satisfaction of. rcgistiatitai of, non-c()mj)liancc. j 

omission f)f, 

r , , [>roceclurc*. -t i E 

senes of dchentures, un<icr. registration of, 

uncalled cajjital, on. when allowable, ^20. 321 
charity, promoting, association for, 76 

subscribing etc., for. by banking company. 679 

Charter, foreign company, of. filing with registrar, bbS 
chartered, part of name, sanction for, 46 
chattel, mortgage of. 322 

cheques, company, by. name to be mentioned in, 
chose in action, cliarge on, 321, 322 

claim under misfeasance, 621 
chronological index, mortgages or charges, of, 333 
circular, existing debenture holders, to, 257, 265 

members, to. 257, 263 
foreign company, by, for shares. 672 
prospectus, as. 7 

shares, for, commission for shares in, 299 

Civil court, jurisdiction of, ousted, in rectification of register ii8 
Procedure Code, appeal un<ler. provisions for wiudfitg up, 53.; 

claims, compromise as to, by liquidator. 612, 6ij 

class, shares, of, consolidation or di\ision, 138 

clerk, preferential payments to, 596, 599 

clog, equity of redemption, on. application to debentures, 348 
closing, register of members and index, 113, 114 
clubs, unregistered, winding up of, 664 
Colonial Companies, winding up of, 409, 410 


commencement of business, banking company, by, 683 

certificate of. 293 

company limited by guarantee, ijy, 293 
contract prior to, Ijinding when, 293 
discount one year after, 303 
failure of, winding up upon, 426. 434 
improper, liabilit}'^ upon, 293, 294 
private company, by, 293 
prospectus after, 257 

year of, 202, 203 
restrictions on, 292, 293 

violation. 293 

voluntary winding up, 546 
winding up by court, 449. 546 

after voluntary winding up, 546 
under supervision, 346 

commerce, promoting, association for, 76 


commercial concerns, borrowing powers of. 313 


commission, capital, out of, meaning, 302 

collateral agreement for. 303 
debentures, for, 302 

registration of, 331 
statement in prospectus, 
other account, and. payment of, 302 
payment of, when objectionable, O17 
profits, out of, 302 
shares, for. in prospectus, 254 

statutory report, 174 
powers as to, 299 
to director, 174 
manager, 175 

managing agents, 174, 175 
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commission ,—i on tinned 

statement of. in annual list, 9.) 

Ijalance-sheet, jio 
prospectus, 254 

subscription, for. [)ro\ision fur, 2^^^. 286 

restrictions, 299. joo 
wlien allowable. 298. jot) 
ultra-vires, payment of, O17 
under-writer, tt), 26J 
committee, directors, of, 7J9. 740 

inspection, of, by company, apiioiiitinent oi, 172, 562 

creditors. aj)pointment and constitution of. 5G2 

of Ikiuidator by, jGj 
courts direction as to, 562, jOj 
functions of, jbj 
sanction of. lo arrangement, 564 

liquidator. 568 

compulsory winding up. in. act by. procedure. 489 

appointment of. ,j88. 490 
composition. 488. 490 

directions by. conlUcting. 500, 501 

to oilicial liquidator, 500. 


functions. 490 
guiding liquidator. 479 
inspection of accounts. 489, 490 
meetings of. 489. 490 
members of, continuing. 489 

numbers. 488 
removal of 489, 490 
renmneration of, 490 
resignation by, 489 

e, . vacancy in. 489. 490 

S<lec(. rej)ort of. in construing Act. 4 . . 4 

common seal, comi)any. o', right to use. 70. 71, 72 

document with, presumption, 72 

share certificate. uj)on. 82. 8^ 

warrant, upon, 124 

use of. authentication, for, 

company, acquisition of property by. lyasehoUI. 269 

A 4 viv ^'e^dor in. 2f)ti 

Act AIA ot 1837. umler. regulations for. 744 

\I of 1882. under. R-gulations for. 78 ^ 

‘■lelion by. against i)romoter. 2bi 
administration of. [(>4 ,7 sc^y. 

■dTairs of. statement as to. omission 620 
■igent ol. com()any’s liabilitv lor acts of. 71 

■immal general meeting ol. '.sec annual general meeting sutyra 
appearance ol. in court. 71 nu i ung. .sr//>ru 

compromisr-. ^4)4, ^(,8 
l>rovisional lupiidator. for. 480 
rectiircation ol register, lor, iib, nS 

|,v, att,.r up ,H.titu,n.-,5o. 453 

l,v; with .^uditovs, luuding wlu-n. 57. 

artKits bnidmg on. 12. 70,, 

(-<'nipnlsor\- |o|-. 700 

assaub b\-. ( i\ il .letion lor. 74) 

a'^sels ot. sufoa 

/**'/"*'’'*'* another's meeting, mo 

"f <n.Ik,„k<' I.v, mmIomk <tc . .,t.’ .|„ 

1... V, .n..,.,„..H.d p.;, ,<.8. ,(><>, .70 

'"'"■.'NMUi; p..u,rs ,, 1 . ii,. 

I,,.Ml diirctors’ powrs. {U>. <17 

'—a aus d,i-y. 
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company ,—contui ued 

breach of public duty by, 70 
^ritish India, outside, provisions as to e^c-^R 
usiness of. commencement of, commencement sup,a 

fraudulent, steps against, 370, 372 ^ 

receiver over, by debenture holders, 335 

buying its shares, restrictionsl^T^o.^i4 

cteing o°fVeSer 0/ mSrs"bv" ^7o 

contract by, making of, see contract, m/ra 

Ultra vires, 24 

for sale etc. with, director, by, 21s 216 210 
with, by director. 244 ^ 

copy of articles to member, default by, 7s 

memorandum to members, default bv 7s 

cVT&sri,',V''" 

damage by, rectification of register for 117 

debts”lf TAahd f P!:°P'=‘'*y floating charge, 325 

deei= K ' 'r^tuhty to pay, 439, 440, 445*=’ ® ^ ^ 

dlfaiilt^h British India, 242 

default by, affixing its name in office, 168, i6g 

annexing copy of special resolution, 194, ig, 
completing certificate of shares, etc., 312 ^ 
compliance as to balance sheet. 365, 366 

income and expenditure account, ^64 -<66 

profit and loss account. 365. 366 

managing agent, as to, 249 
creditors meeting, as to. 560 

entry in register upon issue of share-warrant. 126 
nJing annual list and summary, 95, 97 

balance sheet. 367 

copy of extraordinary resolution, 194. 195 
order of variation of rights, 157 
special resolution, 194. 195 
notice of consolidation of shares, etc., 136 

increase of share capital, 13a 
order for compromise, 394 

reconstruction etc., 404 

prospectus, 251 

etc., after conversion, 407, 408 
return of officials, 221. 223 

forwarding copy of minutes, 196 

to member copy of special resolution, 194, 195 
furnishing copy of memorandum and articles, 75 

giving notice of special or extraordinary resolution for winding ud ‘iAR 
holding annual general meeting. 17J o 040 

keeping register of officials,. 221, 223 

maintaining index of members, 93 

register of members, 91 ' 

mentioning appointment of receiver in documents, ^^8 

kinds of capital, 170 - . ' a 

notice of refusal to transfer, 100 
notifying about office for British register, 123 

its registered office, 164, 166 

noting discount in prospectus and balance sheet, 303, 305 
minute of reduction in memorandum, 152 
preference shares in balance-sheet, 306 
posting alteration on memorandum and articles, 75, 76 
registering charge on. property acquired subject to charge, 329 

commission etc. on debentures, 331 
debenture series, 345 
mortgage or charge, 345 
satisfaction of mortgage or charge, 343 
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company *—continued 

default bv.— continued. 

sending copy of register of member or index. 113, 116 
definition of. 5 

delegation liy. to arbitrator, 392 
director, as. 19 

director of another, general notice of. 2.44. 246 
of. see director, infra 
dissolution of. see dissolution, infra 
documents by. name to be mentioned in, 167. 168 

of, inspection of, 62 
domicile of. 165 

duration fixed by articles, winding up, 543, 544 
duty of. endorsing certificate of registration on debenture. 333 
registration of mortgage or charge. 334 

sending modification of mortgage or charge to register, 334 
existing, meaning of. 5 
extinction of. upon dissolution. 523 
facsimile seal of. 242. 243 

financial position of. ascertainment by auditor. 383, 386, 387. 388 
foreign, see foreign company, infra 

formation of. discussion at statutory meeting. 175. 177. 178 
freedom from article-making, 9 
holding. holding company, infra 
Hundi by. making of. 240. 241 

name to be mentioned in. 167. 16S 
in liquidation, description of. bv liquidator, 493 
incorporated, legal status of. 70 

liability of. 70 
incorporation of, 69. 70 

effect of, 70 
mode of. 36 

indebted to. summoning of persons. 524 

information or explanation from, by registrar. 369. 370. 371, 372 373 
infringement of coj.yright by. 71 ' J Ji J/ 

illegal, when. 37 

insolvent, law of insolvency applicable to. 591. 592 et sea. 

refusal of transfer of shares. 104 
Insurance, see Insurance Company, infra 
interim acts of. before winding up order. 449 
internal administration of, interference witli. 15S. 159, 172 

presumption as to. 317, 318 
regulations for. articles as. 10 

knowledge of. <Ieath of shareholder. 112 
law. knowledge of, plea of want of. 317 

legal advisers of. helping prosecution upon inspector’s report, 377 
letter paper of, name mentioned in. 167, 16S 

criminal olTence. for. 70 

improjier stamp duty on debenture, for, 349, 332 
in respect of share certificate. 83 
refusal to transfer shares, for. 102 
registering witiiout share warrant, 125 

summary of, in balance-sheet. 360 361 
tort. for. 71 
libel by. 70. 71 

limited by guarantee, articles compulsort-. 54 

commencement of business by. 293 
ex-otlicio members in. 84 
formation of. 36 

increase or reduction of capital, 156 

member of, extent of liability as contributor^*, 411, 419 
ineinoranduin of. contents, 43 
provision as to. 78 

statement in lieu of prospectus by, 272 
shares, application o( Table A to. 64, 700 ' 
articles optional. 34. 700 ' 

bnvmg own share, .allowed when, 140, 141 
capital ol, alteration of, 133, 14,,, 133 
formation of. 36 
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limited by shares— continued. 
Limited by shares— continued. 


member of, extent of liabUity as coatributorv 
memorandum of, contents, 37 

reduction of capital of. see share capital inira 
regulations for, 700 et seq ^ ^ 

share capital of. share capital, infra 
share warrant by, 124 • jra 

directors of, unlimited liability of 162 
incorporation of, 69 

name of, publication of. 167. 168. 169 
registration of, 160 
reserve liability of. 161 
security for costs bv, 690 


. amount. 6qi 

share capital of. 37 

observations on. 41 

liquidation, m. position of receiver. 336 

scheme by, 396 

of, see winding up, inf> x 
management of. 164 

managing agent, as, conviction of directors of, 226, 

of, see managing agent, infra 
meaning of. for registration under present Act. 651 

in connection with compromise, 395 
reconstruction, etc., 404 
meetings and proceedings, 170 et seq 

mernber of another company, representative of. 100 
minimum members of, 391 


228 


business with. 390, 391 
. winding up, 391 

misfeasance by, 70 

misrepresentation by, ground for rectification of register no 
name of, change of, 45, 46 e i ng 

effect of, 46 
sanction for, 46. 48 
importance of, 38 

mentioning of, documents enumerated. 167, 168 
restrictions as to, 45, et seq. 
similar, restrictions as to, 46. 47 
statement of, in memorandum, 23 
suggesting Government patronage, sanction for. 46 
words not to be used without sanction. 46 
nationality of, determination of, 165 
negotiable instruments by. list of, 240 

powers for. 241 

nonfeasance by, 70 

not carrying on business, removal of, 641, 642. 643 

trading, income and expenditure account of, 356, 357 
notice by, refusal of transfer of shares, 100 
to, breach of trust, procedure, 99 
equitable trust, of, 98 
service of. 165, 166 
nuisance by, 70 

objects of. change of, how and wlien allowable. 48. 50 

illegal, registration refused. 37 
memorandum, in, 37, 38, 40 
office of, affixing name in, 167, 168 
officer of, see officer, infra. 

old, registration of, for winding up, 650, 652 
omission or neglect by, in rectincation of legister, 120 
outside British India, winding up of, 663, 664, 665 
partnership, distinction, 31 
party to rectification proceedings. 121 

person dealing with, want of knowledge about constitution, 317 
power of, borrowing money, 315 

constructive notice of, 12, 13 
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company ,—continued 

power of,— continued. 

creating charges. 315. 316 
mortgage. 315. 316 

(lifTereiit amounts on shares, as to, 127 
expressed, 38. 40 
implied, 31 

making hills or note. 241 
refusing transfer of shares, loi 
pri\ate, see private company, mtra 
promissory note by, making etc. of. 240. 241 

name to be mentioned in. 167, 168. 169 
property of, person in possession, summoning of, 524 

purchased by. j>nce of, provision for. 282. >86 
public nuisance by. 70 

publications by, kinds of capital to be stated in, 170 

purchase by. shares or debentures of company under same managing agent, 
of business by. statement in prospectus, 256 
reference to arbitration by. 392, 393 

outside Presidency towns, 394 
refusal by, copy of trust deed. 347 

inspection of index of member, 113. 116 

minutes, 196 

mortgage instrument. 346, 347 
register of debenture holders. 347 

members. 113. n6 
mortgages, 347 
officials, 221, 223 

register of mortgages of, 345. 346 

officials of. 221. 222 


registered before- 1913 Act. inspection of balance-sheet etc. of, 389 

legal status of. 70 
office of, 164. 163 

absence of. 166 
change of. 164. 167 

Iiow effected. 166 

under Part VIII. alteration of object f)y. 659 
registration by. transfer of shares. 100, 105 

compulsory, when, 30. 31 
of. costs as jireliminarv expense. 264 
place of. 645 

refusal of, on score of name. 47 
under Part 650 ct seq 

reme<lies of, managing agent doing rival business, 237 
reputation of, suit for loss of, 71 
residence of, 195 

rights of. against trix'olous complaint to registrar. 370, 373 

(ertificate uj)on forged transfer, J09 
non-disclosure of directors’ interest. 247 
seal of. (ommon. see common seal, sufyra 
for use aliroad. 2.(2. 24 ^ 
n.ime in. 167, 168 


s('( unty by. for debts, in reduction of capital. 144. 149 

<‘n(|uiry over interest out of capital, 310 
Mllmg of undertaking bv. alteration of memorandum for. 48 
upon, of documents, inoiles, ^91 ^ 

, . , , . 'binding up petition. 4^? 

shaiehobh rs ol, >, e shari'holder. injru 

apeci.il statute under, purchasing its own shares. 141 
’ -■ “>''tuig .4. ,s,e statutorv meeting, infra 
busme.x elle, t on floating ciiargc 
MibpuuletMT-. when, jtn, ^ 

^'''■''•^.dion of. trustee\s indeinnitv. in. u>o 
Mibsidiary. snbsidiarv compaiiv. infra 
tor t against. suit lor. 71 
Ini.'.oli by, 71 
u/l't.f ro.’.s ot. 24 

priiKiiMl. ,,s. contract lor 
uiilinntcl, ,o.- nnlinntcl company, 


INDEX 


company ,—continued 

unregistered, effect. 30, 34. 45 
, members of. liability of. 30. 35 

violation by, restriction as to purchasing own shares, 140 

Companies Act, 1882, application of, to existing winding up, 697 

companies under, registration under present Act. 6s 1 
1913. commencement and extent of, 5 
preamble to, i 

registration under, companies under old Acts, 6so. 6sr 
registration under, life insurance company, effect, 698 
former Acts, under, application of present Act to, 648 

date of registration of. 648 

registration under present Act. 6so et ceo 
same management, under, loan to or by. 234 ' 

compensation, extent of, for misrepresentation in prospectus 270 

misfeasance etc., for, 615 

Workmen's Compensation Act, under, preferential payment of, 59-/, 600 
competing business, managing agent, by, evidence, 237 

compromise, application for, stay of proceeding.^ upon, 395, ^03 

arrangement, distinguished, 396 

creditors, with, binding when, 394, 398, 402 

meeting as to, 394. 398. 399 
procedure, 398 

dissent from, provisions, 404 
liquidator, by, without sanction, effect, 614 
liquidator's powers as to. with sanction, 612. 613 
meamng of. 395, 396 

meeting for, proxy at, 394, 398, 399 

„ under order of Court, 394, 398, 399 
members, with, binding when, 394, 398, 402 

meeting as to, 394, 398. 399 
procedure, 398 

order as to, appeal against, 402 

for, annexing to memorandum, 394. 402 
filing of, 394. 402 

compulsory registration, necessity, 30, 34, 35 

Consolidating Act, see Act, supra 

consolidation, meaning of, 139 

shares, of, 135 

construction. Act, of, see Act, supra 

Consul, seal etc. of, judicial notice of, 639 
swearing of affidavit before, 639 

contract, acquisition of property, as to, statement in prospectus, 254 

agent, by, company undisclosed principal, 250 
allotment other than cash, as to, 295, 296 
Amending Act, before, provisions, 405, 406 

appointing manager or managing agent, director interested in, 2^9 
commencement of business, before, provisional, 293. 294 
company, by, form of, 238, 239 

making of, 238, 239 
oral or written, 238, 239 
when seal necessary, 239 
debenture, for, lor sale, 273 
director, by, articles as to, 245 

interested in, vote by, 248 

executed or executory, disclosure, of, in prospectus, 264 
exempting auditor, limitations as to, 210, 211 

directors, limitations as to. 210, 211, 212 
manager, limitations as to, 210, 211 
officers, limitations as to, 210, 2ii 
formalities of, ignored, 318 

interest of director in, disclosure of, 243, 245, 246 

register of, 244, 246 
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contract, —con tin ued 

manager, by, company undisclosed principal, 250 
material, statement in prospectus, 254, 264 
oral or written, disclosure of. in prospectus. 265 
preliminary, modification of, 174 

prior to commencement of business, binding when, 293, 294 

promoter, with, ratification, 261 

provision in, restricting liability, validation. 411 

provisional, 293, 294 

purchase, for. by company, 269 

qualification shares, for, filing of, 201 

referred to in prospectus, alteration of. 275 

statement in lieu of prospectus, alteration of. 275 
remuneration of managing agent, of, statement in prospectus, 254 

director, of. statement in prospectus, 254 
rescission of. by shareholder. 266 

sale etc., for, managing agent, by. restrictions, 232. 233 
service, of. securities in respect of. 695 
shares, for, for sale, 273 

when complete. 285 

sulimission of, to statutory' meeting, 174 
unprofitable, passing off to company. 250, 251 

contributions, provident fund. to. investment of. 695. 696 

contributory, absconding, arrest and detention of. 535 

alleged to be, as contributory, 420 
appeal by, arrangement, against, 571, 572 
application by, as to powers of liquidator, 613 

. in voluntary' winding 

for compulsory winding up. after voluntary winding up 




^ --- v%,% 

misfeasance etc., 615. 620 
order for examination, how made. 527 
provisional liquidator. 480 
supervision order. 581, 582. 383 

proof in, 583 

winding up. allowable. 426. 430. 447 

restraining proceedings, after winding up petition. 45 
staying winding up order, 472 ^ 

of. in voluntary liquidation. 536 
reasons, 535 
avoidance as. instances, 415 et scu 
banker of, examination of. 527 

bankrupt after winding up. set-off by. si4 
iK)oks etc. of, seizure of. 535 ’ ^ 

t.dl upon, by court, circumstances, 510, 511 

notice for, 512 
evasion of. arrest for. 5^5 
objection against. 514 

riglit to question winding up si 1 
cases of persons liable as. 413 e/ seq 

, liable as. 415 < / set/ 

(cslnt qiu’ trust as. joo ' ' 

claim against, cognizance of. ,21 i>2 

I.V. for set-off. 50S, 509. 510.‘5. 514 

contribution liy. set-off as to. 596 ' 
costs of, priority of, 321 

creditor of. examination of s>7 

4.. -,.3 

to. examination of. S27 
debts of. order tor payment'of, 307 

enforcement of, 509 






arrest etc 


up, 569 
. 575. 579. 

581 

574 
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contributory ,—continued 

deceased, administration of estate of. 422 42 t 

enforcement of liability as to. ’422. 42 s 

heirs etc. on list of contributories. 42^ 

letters of administration of, by liquidator, ,491, 497 

Mitakshara School, son’s liabditv’^"*:^'^;;"*"'’'"® 

representatives of, 422 4^4 

delivery of property by. order for. 504. 505 soy 
determination of, question of fact and lawf 413^ 
directors with unlimited liability. 419. 420 
effect on, winding up order, 449 
estate of, realisation from, by liquidator. 491 
evidence regarding, documents. 631 
examination of, avoidance of. arrest for, 54s 

falsmca?ioT:?c. penllt^^ cl"/ statement, 636 

foreign, notice to, 503 

forfeited shares, as to. 417 

fully paid up shareholder as. 420, 429. i-to 

meeting by, filling vacancy in liquidator. 551 
immoveable property of. seizure of. 5.56^ 
information about, in winding up, 527 
insolvency of, proof of claim by liquidator, 49 

insolvent, assignee’s position,'^^'" 

set-off in case of, 425 
unregistered company, of, 666 
inspection by, books of liquidator, 499 

documents, 633 
liabilities of, 410 

avoidance bj- transfer of shares, 412 
extinction by articles, 417 
in company limited by guarantee, 411 

shares, 411 

liabilities of shareholders, distinction. 417 421 

nature of. 412 

payable when, 421, 422 
when avoided. 415 et seq. 
meaning, 412, 503 
refund to, 419 
who are in, 417, 418 
B, enforcement of. 418 
meaning, 412. 503 
settlement of, 419 
winding up petition by, 430 
calls after, 511 
contents, 502 

court's powers as to, delegation of. 639 
object and importance of, 502 
parts of, 412 

preparation of, by liquidator, 499 

^ in voluntary winding up, 569, 570 

omcial liquidator, 502, 503 
duty, 502, 503 
objections to 503 
procedure, 503 

representative of deceased contributory in, 423 
re-settlement of, 503, 504 

upon transfer after winding up, 513 
settlement of, by court, 502, 503 

effect of, 503 

rectification of register for, 502, 503, 504 
who are to be placed in, 502. 503 
meaning of, 412, 420 

meeting of, ascertaining wishes, how and when called, 500, 501 

chairman of, 632 

report by, 632 


list of, A. 
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contributory ,—con tin ued 

meeting of.— continued. 

committee of inspection, as to, 488, 489, 490 
court's power as to. delegation of, 639 
directed by court, 632 

tlirections in. conflict with committee of inspection, 500, 5CI 
for ascertaining wishes. 474 
minutes kept by official liquidator, 499 
vote at, 632 
members as, 412 

wrongly in or omitted from register, 413. 415 
of committee of inspection, 488, 490 
on register as, 412, 413, 415 
notice to, before making calls, 411 

settlement, 503 

order on, conclusive when, 516 
own right, in, 502, 503, 504 

partner of firm, debt from another partner, recovery of, 509 
past members as, 410, 411, 412 

extent and occasion. 417, 418 
payment liy, into scheduled bank account, 514 
persons accepting di\’idends as, 413 

shares as. 413, 415 
acting as director as, 413. 414. 415 
agreeing to be member as, when. 412. 413, 414, 415 
applying for shares through agent as, 415 
dealing with shares as owners as, 413 
petition by. for winding up. 429. 447 


conversion, 

coparcenars. 


, , , , meeting of shareholders in, 431 

pledgee of shares as. 413 

firesent members as. 411, 412 

extent, 417 

public examination conducted by, 535 

registration under part VIII. after, 657 

relatives of, examination of, 527 

representation by. investigation upon, ^70 372 

representative capacity, in. 502. 503. 504 

rights of. adjudication of. in voluntary winding up «;7d 

adjustment in voluntary winding up 569, 570 

of. 410. 411. 419. 

l»y court, 517, 518 
calls for, 510 

copy oi annual statement by liquidator, 636, 637 
in case of creditors' objection after reduction, A3 154 
inspection of annual statement by liquidator. 636 637"^ 

copy of statement of affairs, 48s 486 
Winding up, exclusion of. 429^ 
public examination, at. 531 ^ 

s.,l,srrn Circumstances, .,54 

siibscnliers as. 412, 414 

surrendered shares, as to, 418 

transfer of shares, upon. 410. 412. 116 118 

transferee of shares as. 515 ^ 

transferor of shares as, 515 

"nrcgistercl company, of, definition of. 666 

up petition l,y, co'^^l'lemt^^ 

"islies of, ascertainnKmt'of 

iu siipen ision ordcr'^'^'58 
meeting for ascertaining, 6v 
regard to. factors to lu- coiiidered, .,73 

I'-ate company, of. provision^'As to, .,07, 40S 

siinieing, deceased contributory, of, 422“‘^424 


430 


INDEX 


annual list of summary, of, ija 
articles, of, after alteration, 75 

member's right to, 75 
books and documents, of. right to 62 

in"ex°o^ memCer:'of! P--ipal, .50, .51 

memorandum, of, after alteration, 75 

, member's right to, 75 

register of member, of. 113, ir^. 113 

direction by court, 113, 116 
• » . rnortgages and charges kept bv registrar of 

copyright, infringement of. by company, 71 ^ 332 

corporation, manager, as, register of, 221 

managing agent, as, register of, 221 

^^^t^b^y company, representati\c of, 190 

costs, appeal by liquidator, of, 494 

application, for. as to enforcement of returns etc 6 j 6 617 
creditors and contributories, of. priority. 521 

action in voluntary winding up. 568 
defaulter, against, statutory meeting or report as to jsi 
emp oyee under liquidator, of, priority of,'^52i 
legal adviser, of, official liquidator, 498 

negligence in assisting prosecution, for. 624 627 
htigation, of, payable by liquidator,®priority, 521 ^ 

making calls, for, after winding up, 514 
misfeasance proceedings, in, 621 
persons employed by liquidator, of. 521 

^ examined, to, at public examination, 

petitioner, of, in winding up. priority of, 521 
priority amongst, 520, 521 

of, against encumbrances, 522 
proceedings, of, by liquidator, 522 

official liquidator, 494 
out of estate, 494 

preservation of property, for, what are, 520 
public examination, of. 531. 533, 535 
realisation of property, for, 521 
registration, of, 264 

security for, by limited company. 690, 691 
solicitors, of, liquidator, of, payment, 522 

priority of, 494 

winding up, of, calls for satisfying, 510 

past member's liability, 418 
payment out of assets, 520 
priority of, 597, 600 
petition, in, 460 

under supervision, of, taxing of, 584 
witness, to, at public examination, 531, 535 
counsel, witness, for, in private examination, 529 
coupons, dividend, for, share-warrants, upon, 124 
ourt, alteration of memorandum by, procedure, 48, 49, 50, 51, 32 
appeal to, see appeal, supra 
appearance in, by company, 71 

application to, against acts of official liquidator, 500, 302 

recovery of debts from contributory. 309 
rule making as to, 639, 640 

appointment by, liquidator in voluntary winding up, 370 

receiver, when just and convenient, 337 
apprehension by, persons suspected etc. 324 
arrest of contributory by, circumstances, 335 

authorization by,- for powers by liquidator without sanction, 493, 497 
calling of meeting by, circumstances, 183, 190, 720, 722 
calls by, after winding up, circumstances, 310 
confirmation by, reduction of capital, 132 

share capital, 142, 143 
reorganization of capital, as to, 138, 139 

103 
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Court,— continued. 

confirmation by,— continued. 

variation of shareholders' rights. 156, 157 
of alteration, revival of, 54 

reduction l)y, application for, T4J, 148 
control of. rnonev etc. at liquitfator’s account. 515, 516 
declaration bv'. dissolution as void, 634, 635 

grounds. 635 
on terms, 635 

of members' winding up as void, 559 
deferring date by, of dissolution in creditors' winding up, 565, 566 

members’ winding up, 538, 539 

definition of, 3. 14 

determination by. inability to pay debts. 4.^0, 446 

remuneration of liquidator in crc'ditor's winding up, 36^ 
direction by, appointing liquidator in creditor's winding up, 361, 562 

calling annual general meeting. 171, 172 
committee of inspection, as to, 488, 490 

in creditors’ winding up, 362, 563 
disposal of documents after winding up, 634 
filing statutory report, for, 173, 178 
furnishing copy of minutes, as to. 196, 197 
holding public examination, for, 331, 532 
statutory meeting, for, 175, 178 
in winding up, liquidator asking for, 500. 301 
inspection of minutes, as to. 196. J97 

register of officials. 222, 223 
meeting for comjiromise, as to, 398 

filling vacancy in liquidator, 351, 552 
of contriliutories. as to, 632 
creditors, as to, 632 

proxy in compromise or arrangement, 399 
Iiublication of reasons for reduction, as to. 1‘>3 
suits by or against unregistered company, as' to. 667 
vesting of property of unregistered company, as to, 667 
disallowance by. variation of shareholder's rights, 136. 137 
discretion of. accepting wishes of creditors. 474. 475 

costs in wiiuling up. as to, 460. 461 
disposition after winding up, 389. 390 

granting leave for suits, after winding up, 466, 467. 468 
in confirming alteration of memorandum. 33 

reduction of capital. 149. 152 
making supervision order, exercise of, 583. 584 

regard to wishes of creditors & contributories. 474 
staying execution, in voluntary winding up. 567 
summoning and examining persons, 528 

district («)nrt. as. wlien, 447 

duty of, adjustment of rights of contributories. 317. 518 

collecting assets, as to. 502, 504 

(onfinnatioM of reduction of capital. 146. 148. 149 
dtsch.irging liabilities, in winding up, 302, 504 
dotjuguishing contributories, as to, 302 
disti'ibulion of surj)Uis. 517 
i<-!ir' ing cicilitors. 429 

M h.-mes A arrangnnents. 4CX). 401, 402 
v .1' n drbt disputed, 4 ( 44:^ 

enf-n.rneut by, o,.|.,- 

. leUwns A documents etc., of. 646. 667 

cx.imin.ifi .ji by. p/rsoiis suspcited etc.. 524. 528 

!>• ‘A ius as to. 32 j 
v.lio can ajiply', 527 
time f(u- disclaimer, 601. ^ 

lil'iig documents after alteration. 53 

order Uir reorganization of capital, 138 
r<gistr.ition of mortgage or charge. 339, 340 

advertisement of, 341 
appearance at 343 


( XU !)si(>11 


INDEX 


Court ,— CO n t in ii ed . 

extension 1>\', time to?- 


registration of mortgage or cliar<^e- 


jurisdiction of. 


icS; 

62 

165 


voluntary winding up, 573, 57,, 


-con tin ued. 
application for, 313 
conditional. 3.41 

satisfaction of mortgag^^or c'^hwe'^'! 
return as to allotments. 205. 2y6. i/7 7 ,jS 

•shares at discount. 30, 

^ statement of affairs.' ,84 

extraordinary powers of, instances. ^26 527 

statement by liquidato'r. 63b. 6^7 

Sfuc^ 

inherent power of, rectifyhig mistake, "‘"'*"’8 >'P. 37o 

• • . setting aside ex barle or<!<‘r c . > 

injunction by. winding up petition, after 150 ’4'^’ " 
inquisitonal powers of. 525 

inspection by, account of liquidator, jyq 

erference liy, as to wrong closure in meeting, 

in declaration of di\’idend, 6r, 
determined by registered office 
forcing to make calls. 129 130 

setting aside attachment etc. in 
winding up, in, 426 

just & ecuitalde hy, in winding 
leave of, attachment etc. void without, 6 oi. 6io 

disclaimer as to. 6or. 604 
execution, for, when granted, 610 

suits, for, after winding up order of unregistered companv 666 
or proceedings, after winding up. 463 ^ 

effect. 464, ^65 

modifications by, scheme of arrangement, ^or, - 1 ^ 7 . 468 

order fiy, binding dissenting member, 405 

confirmation of alteration of memorandum, 52 

reduction, 151, 132 

delivery or refund of property. 694, 695 

directing submission of returns etc., 647 

inspection of documents, after voluntary- winding up. 634 

winding up. 633. 634 
mortgage instrument, 347 

register, 347 

meeting of creditors, 394, 398 

members, 394, 398 
payment into scheduled bank. 515 

production of document, at instance of registrar, ^70 -^72 

security for costs by company, 690, 691 ’ 

scheme before the Amending Act, 405, 406 
enforcement in other, mode, 538 

of, mode, 536 

on contributory, conclusive, 516 
period fixed by, for adding “and reduced", 143 

petition for winding up to. for default in filing statutory report its 
powers of. additional, 536 ^ 

adopting proceedings of voluntary winding up, 580 3S1 
appeal against arrangement with creditors, in, 571 
confirming alteration of memorandum, 52 
directing copies of register & index, 113, 116 

inspection of register & index of members, etc. 113, ub 
extraordinary, 524 et seq 
general law, under, 536 

granting relief against negligence etc., 691, 692, 693 
hearing winding up petition, 454 

invocation of, in voluntary winding up, 572, 573, 574 
misfeasance etc. as to, 613, 619, 622 


of, 
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Court ,—con tin ued 

powers of,— continued. 

ordering winding up, after voluntary winding up. 575. 580 
ordinary, 502 et seq. 

prosecution of delinquent persons. 622. 623, 627, 628 

rectification of register of members, in winding up, 503, 504 

restoration of company, 642, 644, 665 

settling list of contributories. 502. 503 

winding up under supervision.' in, 581, 583, 586, 587 

. imposing conditions, 584, 586 

preliminary report to. Iiy liquidator. 486 

consideration of, 487 

presentation to, account of liquidator. 499 

public examination \>y. after winding up. 530, 531, 534 

receiver by. over business of company. 335. 336, 337 

rectification by. misstatement in registration of mortgage or charge. 339 

omission in registration of mortgage or charge. 339 

to inform register about satisfaction of mortgage or 

of register of memliers. by, 116. 117. 118 charge, 339 

appeal against. 117 
,, effective when. 121 

Of non-com,>lianco with provision for conversion, .,07. .,08 
rtmoval by. hquulator in \’oluntary winding up, 570 
restoration !>y, of company, effect. 644 
rules framed by, for winding up petitions. 432 
sanction of. alteration of mernoraiulum. 48. 50 

amalgamation, 403, 404, 403 

arrangement by liquidator in creditors’ winding up. s6a 
compromise with creditors or members. 394. 39S, 401, 402 

legal assistance to liquidator, ,,98 

liquidators powers, to. when necessary, 568. 369. 612. 6 m 

, re ■ \ r . ^^“t^etc.. for. pleading want of. 495 
official liquidator s powers, to, 490. 492 

how obtained. 492 
principles for. 492 

f , wlien dispenseil with, 101 107 

[lowers of hquidator in creditors’ winding up, 56S, 569’ ' ^ 
reconstruction, as to. 403, 404 ^ l :> :> J 

scheme of arrangement, considerations for, 399, .,00 .01 

shares at discount, to, 303, 303 ' ' 

special r<.solution for sale of property, to, 553. 556 

1 i f transfer etc., after winding up, 388 S80 
seal etc. of. judicial notice of. 6(9 ^ -59 

settlement by, list of creditors, in reduction of capital i ,4 ijq 

snial, caiises^ Tchnnr;-i;^t^dH;^ up, 330 
May l.y, actions after voluntary wiiuling up, princi,des 368 

». .o., .os, 

swearing of aKidavit liefore. 6m ' ' 

vesting order i)y. in disclaimer. (>o2 60s 
winding up by. s,v winding up. infn, ^ 
crec it, mutual, m winding up. rules as to. 395 

creditor, u,.o„ f.dse re.nese.itattaii, 6,0 

‘ddX'd by. arrangement, against. 371 372 

l.y. agaiusl Iraudi.leiit ,wefere..co. 609 
lor coiiqiromise. 394, 5,,}, 

comiu.lsory wiiHlii.y up. after voluntary winding up. 575, 

court s ,lowers, in voliintarv winding un 3 . 37.^'^-,'''^* 

...forcing returns, etc., 646 647 ^ ' 

misfeasance, etc., 613. 640 

< rc 11 01 examination, how made S27 
lH>wcrs of liquidator. 613 ^ 

in voluntary winding up. 569 
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appointment 


. 605 

614 


427. 448 
upon. 568 


seq 


creditor ,—co n t i u ued. 

application by .—cou tinned. 

for.— continued. 

pro\’isional liquidator, 480 
restoration of company, 642, 644 

restraining proceedings’, after'winding up petitiot' 
staying winding up order. 472 ' 

supervision order. 581. 582. 58 ^ 
winding up. 426. 427. ^28. 447 
by, committee of inspection. 562 
liquidator, 561 

arrangement with, binding when, 571 
assignment, by, winding up petition ))v, jjo 
attaching, position of. in winding up, 505 

benefit under irregular administration. ^18 
classes of. 397 

preference to. 613, 614 

complaint by, wrongful withholding etc. of propert\- 
compromise with, by liquidator, enforcement of. 614 ' 

liquidator’s powers as to. 612, 61 t 
contingent or prospective, defined. 426. 427 

security for cost.s i)v. 
costs of. actions stayed in voluntarv winding up 

priority of. 521 

debt of, misrepresentation as to. 155 
definition of, 397 

delivery of property by, order for, 505 
demand by, making of, 439. 440, 441. 445 

service of, 439. 441 
‘under his hand', meaning, 441 et 
unsatisfied, significance. 439, 445 
depositing security for services, whether, 595 
effect on. winding up order, 449 
entitled to object, concealing name of, 155 
execution by, stay of, in \'oluntar^' winding up, 

English & Indian law, under, 452, 453 
rights of. against debenture holders, 326 
executor of, winding up petition by. 427 

false statement by, for inspecting liquidator's statement, 636 
filling of vacancy by, in liquidator, 563 
firm, demand by, mode, 440, 443 
foreign debt, of, winding up petition by, 428 
fraudulent preference of, 605 
group of, winding up petition by, 441 
injured by disclaimer as, 602. 603, 603 
inspection by, accounts of official liquidator, 499 

books of liquidator, 499 
documents, 633 

interests of, considered in alteration of memorandum, 53 
judgment, position of, in winding up, 592, 596 

winding up petition b^^, 428 
limit of debt of, in winding up petition, 440, 441 
list of, by liquidator in voluntary winding up, 5O9, 570 

official liquidator, 479 
preparation by directors, 359 

liquidator, 499 

reduction of capital, in, 144, 149, 154 
settlement of. notice for, 516 
majority of, rights of, in winding up, 429 
meaning of, 426 

meeting of, arrangement, for, 572 

ascertaining wishes, how and when called, 500. 501 

liquidator, by, 561 

before creditor's winding up, chairman of, 539 

committee of inspection by, 562 
liquidator, bj’, 561 
provisions, 559, 561 
resolution at 560 
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creditor ,—co n tinned. 

meeting of,— continued. 

by liquidator in creditor’s winding up, 564, 566 
chairman of, 632 

report by, 632 
compromise, as to, 394, 398 
court's power as to, delegation of, 639 
directed by Court, 632 

directions in. conflict with committee of inspection. 500, 501 
for ascertaining wishes, 474 

committee of inspection. 488, 489, 562 
minutes kept l>y liquidator, 499 
rule making as to, 639, 640 
vote at. 632 

memher, competition, treatment of dividend and profit, 411 
of committee of inspection. 488, 490 
mortgage or cliargi* by company binding on, 31 j 
notice to, alteration of memorandum, for. 49 
ohjectioii by, after reduction of capital, 153, 154 

matters to be proved, 154 
reduction (>f capital, against. 144, 148, 149 
payment of, in full, liquidator's powers as to, O12, 613 

winding up, 410, 411, 412 

petition by, for winding up. after voluntary winding up, 475 

amount necessary, 429, 441 

. . ... <Iismissal or stay at instance of majority, 474, 47^ 

position of, borrowing being ultra vires. 318 ^ ^ 

upon appointment of receiver, 336, 3^7 

preferential payment to. appeal against, 541 

firoof by, refusal of. appeal against. 541 

of debts by, lodging of, 517 

time for. 516, 517 

... duty upon expiry, 517 

public examination conducted by, 535 

receiving payment, before winding up order, 590 

representation by. investigation upon, ^70, <72 

rights of, against official liquidator, 479 

afiplication of insolvency rules to, 592, 593, 594 

before registration of mortgage or charge. 329. 341. 342 

copy of annual statement by liquidator. 6^6 6^7 

inspection of annual statement by liquidator. 636, 637 

or copy of statement of affairs. 485. 486 
proving any time. 596 ^ ^ ^ 

public examination, at. 531. 534 

sale by lifiuidator in member’s winding up. 55. ,,6 

to be heard in winding up. 455 ^ 

sanction of, f,iii„g vacancy in liquidator. 551 
secured, landlord as. 595 

positiem of. after winding up. 591. 592 

proof by, 594 ^ 

rights of, after wiiuling up, 594 

in voluntary winding up, 
to b(‘ heard in winding up, 455' 

tbrm;;!h''bIninSy courr'^po'"** 3^9 

:-dmru;’;.iHir;;:-';}->---’ 393 

sbdement rduud, toollici.d lu|ni<lator, .,8, .8, ,8^ 

u'lsr;:;' ..o, 

transbTn.ig debt, position ot u7 
unreg,s(e,,.l eompany. of, <lemand by, 
unsecured, position of. -jy.i, .jy, 

in winding up. 613 

'■.imlbig up -It iilsl’uice ’‘'■g'^tered, 341. 3^2 

• » , petit i,>11 l»\-. considerations in 

"labe.; of, against contributorie.s, .|7j. .,7., '’ 
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creditor ,—contin ued. 

wishes of,— conI di ued. 

ascertainment of, ^7.,. .,75. ^00. 50, 

Iniul.ng effect of, ^7^. ,,78, 500, 50, 
in contnlnitory s petition. ^o. jji 
supervision order. 584, 585 
meeting for ascertaining. 635 
regard for. 429, 474 

factors to be considered, 47« 
oljject. 473 

winding up against, circumstances, 431 

creditors’ voluntary winding up, actions etc., staying of, procedure, 572 573 

arrangement in. 571 

attacliment etc., set aside in, 573. 574 
calls in. enforcement of, 572 
compulsory winding up after. 575 

conduct of. placing before general meeting, 56 i, s66 
costs etc., in. priority of. 575 ’ ^ 

courts powers to in\oked in. 572, 573 571 

creditors' meeting in, mode of calling. 559. 561 

,. , . statement by directors, SSO 

dissolution of, effect. 566 ' 


r 4- 565. 566 

distribution of property in, 566 

final meeting in, 564. ‘565. 566 

invocation of court's powers in. 572. 571 S74 

meaning of. 548. 549 '' ^ 

members' winding up. distinction, 544 
‘mode. 409. 410 

position of. placing before general mceeting sOi 
proof of debts in. 591 j f* 

provisions applicable to. 566 

as to, 559, 560, 561 
rule making as to. 639, 640 
supervision order after, 581. 583 
when applies. 544 

criminal offence, liability of company for, 70 

Procedure Code, proceedings under, stay upon winding up order, 465, 468 
rown, actions of, stayed upon winding up, 464 
escheat to, undisposed property, 524 
fees to be credited to, 646 

injunction against, after winding up petition, 451 
part of name, sanction for, 46 
preferential payments to, 596, 598 

cumulative dividend, preference shareholders, to, So 
damage, malicious winding up petition, for, 447 
dead lock, meaning of, 437 

winding up for, 437. 

eath, compensation for, preferential payment of, 597 
contributory, of, heirs liability, 422 
niember, of, registration of representatives, 93 
® entures, agreement to take, specific performance of, 352 

allotment of, specific performance after, 352 
allowance on, registration of, 331 
application for. form of, issue of, 269, 270 
certificate of, issue of, time for, 312 
characteristics of, 16 
charge for, registration of, 313, 319 
not essential in, 16 
classes of, 326, 323 

allowable, 348 
commission on, 302 

registration of, 331 
statement in annual list, 94 

company, of, under same managing agent, purchase of, 235 
contract for, specific performance of, 352 
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debentures,— C(>}itin ned. 

deheiiture stock, distinction, 17 
definition of, 5, 15 

dc'posited as security, stamp on. j.jy, 351 
discount, at. 17 

on. registration of, 331 

statement in fmlance-shcet, 310 
document offering, prospectus, 272, 273 
endorsement on. certificate of registration, 333 
foreign company, of. meaning, 673 

subscriptions for. restrictions, 672 
forfeiture of. sjiecific performance after. 352 
holders, claim of, ])riority over costs, 522 

copies by. of register of debentureholders, 337 
existing, circular or notice to, 257, 265 
foreign companies, of. inspection of. 675 
inspection by, of register of debentureholders, 3^7 
notice to. alteration of memorandum, for. .jd, ^9 
operation of law. by. registration, loi 
position of. in winding up, 467 
possession by, preferential payments upon, 352 
priority over, of preferential payments. 597, 600 
recei\’er appointed by. 335 

for. preferential payments by, 353 
r<-gister of. 347 

right of, copy of trust deed, 347 

delienture not duly stain])ed, 349. 351 
execution creditor, against. 326 
inspection of balance sheet, 3S9, 390 

profit and loss account, 389, 390 
reports. ^89. ^90 
recei\ing. balance sheet, 389. 390 

I)rofit and loss account, 389, 390 
reports. 389. 390 

.scheme with. 396 

specific mortgagee, as, when, 327 

trustees for, registration of. 330 

of inspection and receipt. <()o 
winding up p( tition by, 427. 428 

bolding of, if interest in immoveable i)ropertv u 1 
irredeemable, ib. 17 1 i . a I 

allowable. 348 

issue of another, in place of old, 348, 349. ^52 

stamp duty on. 349.' 331" 

certificate of registration, without. <43 
delegation of powers for. 235. 2 ^(> 
liaiidulent preference, when, 608 

otherwise than in cash, statement in prospectus. 233 
reservation by debentur<‘, 330 
when deemed. 343 

keeping of. copy of. at iegistere<l office, au 
managing agent, by. 235. 236 

meaning. 2^6 

mortg.ige for, registration of, ti i ^10 
naked, ib a a a ./ 

not ofTered to ])nblie. issue 
pfTjietual, lb 

allowable. ypS 
receipts form, in s(a'tiitor\- 
redeemable, allowable. ^8 
redeemed, reissue of. 343. ^ 

reelslr^’-* ‘Act.'efToct. ^26 

rtgisfration of. whose dutv. ' 

re-issuc of, incidents of. m 8^ 3j9 

meaning. 343. 349.'351 
power for. 348. 330. 332 

• , , , "•n n extinguished. 431 

rights aiul priorities under. 3 u/' 1 = 1 

i^tamp duty on. 349. 


of forms. 270 


report. 174 
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debentures,— continued. 

re-issued, not duly stamped, used as evidence ..r 

satisfaction of. by fully paid shares. 396 

senes of. charge under, registration of^^3 3o 

1 r'egistration of. non-compliance 345 
stock, certificate for. effect of 18 

debenture, distinction. 17 
definition of. 17 
holders of. position of. 

liability to. for prospectus. 27s 270 
subscribing for, specific performance of, 352 ^ 
transfer of. procedure, 100 

registration of, certificate after. 312 
to nominee. 349. 331 
trust deed, by, 16 

for. contents of. 17 

copy to holders. 347 
trustees under. 17 

debt, amount of, in case of winding up petition 420 a ax 
assignee of, recovery from contributorv, 509 
^ X "dnding up petition by. 427 

contributory, of. order for payment of. 507. 509 
disputed, court's duty, 444 445 ^ ^ ^ ^ 

meaning, 444 

up upon. 443. 444. 445 

eHsW® windmg- up- petition as mode for, 42S 
existing, mortgage or charge upon, 316 

laise. information as to. in winding up. 629 

garnishee of, petition by, for winding up, 427 

“ria 

payment of, liquidator in voluntary winding up, by, 569 S70 

pan passu, 566, 567, 568 ^ ■ 0/ 

. duty of liquidator for. 568 

preliminary report, in. by liquidator, 486 

proof of. application of insolvency rules to, 592. 593 

in every winding up, 581 

. exceptions, 591, 592 

winding up, rules as to, 596 
position of liquidator in, 592. 596 
time for, 516. 517 

statement about, to official liquidator, 483, 485 

. of affairs as to, effect, 486 

e tor, ability to pay. Court's power to find out, 526 

application by, fraudulent preference, against, 669 
contributory, as, 420 

declaration, advocate etc. by, filing of. 72 

banking company, by, 683 

directorate, by, about solvency, see solvency'’, infra 
decree, dissolution, after, nullity, 635 

holder, position of, in winding up, 592. 596 
unsatisfied, winding, up upon, .440, 445 

feeds, company, by, in or outside India, how executed, 242 
execution of, by official liquidator, 491, 496 
of settlement, meaning of, 659 

, substitution of, after registration under part VIIJ, 639 

e ault, liability for, relief against, 691 

persons entitled. 692 

returns and submissions, in. enforcement of, 646, 647 
etendant, pending action, in examination in winding up, 327 
deferred shares, nature of, 81 

statement of, in prospectus, 252 
®funct, company, removal of, effect, 641, 642 

procedure, 641 et seq. 
winding up of, 410 
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delegation, court’s power for calls, 640 

meaning of. 739 

powers of investment, of. 235. 236 

issuing clehcntures, 235. 236 

demand, liabilities, meaning of, O85 

neglect to comply, significance. 443 

deposit society, statement by. display of, 368, 369 

form, 771 

deposition, false evidence in, penalty, 628 

depreciation, deduction of, in managing agents’ remuneration, 330, 23T, 232 

included in profit and loss account, 360, 362 

deputy registrar. High Court, public examination by, 531 

directors, absence of, involuntary, effect, 220 

when amounts to vacation, 218, 220 
accounts to be kept by, 742 

acting as, liability as contributory. 413. 4^4. 415 
action against, ascertainment as to necessity of, 526 

limitations for, 20. 21 
survival of. 282 

acts of. binding on company, 50 
validity of. 206. 207 
additional, appointment of. 737 
agent, as. 19. 20 
allotment by. 288, 702 

delegation of, 288 

allowing loan, companies under same managing agent, 234 
alternate, appointment and term of. 209. 210 
appeal by, against winding up order, 461 
application by, for calling meeting. 183. 190 
appointed by managing agent, number, 237 

retirement of, 60, 238 

in casual vacancy, retirement of. 199. 200. 736 
appointment by. of first auditors, 381 

of. 199, 200 

by articles, restrictions, 201 

managing agent. 60. 237, 238 
invalid, acts of. 206. 207 
with unlimited liability, 162 
arrear of call from, in statutory report. 174 
assignment of office l)y. restriction. 208. 209 


/dtendance of. ])oard meeting, 22 

. failure. 218. 220. 736 

authentication l>y. balance sheet etc., provisions. 364. 365. 366 

document. 391 

aulhon;- ition by. in\’estment by managing agent, 23s 236 
banker, as. 214 ’ o ^ 

i'anking company, of. declaration by. 683 

loan to. 213. 214 

, , non-compliance with provisions by, 683 

below- quorum, winding up for. 437 j 

board of. see board, supyu 

bf)rrowing powers of, as distinct from company’s powers, 316. 317 

limit.ition upon. 733 
call by. jiroccdure. 129, 131. 706 

Oil, faiUire to p.ay. elTect. 218. 220 
casual vacancy in, 190. 200. 736 
certificate by. annual list. 95 

slalutory report. 173. 174 
snmmarv. 

chairman, creditors' meeting. 330. 560 
(hango among, notification as to^ 221 


statena-nt in annual list. 04 
commission to. 300 

Cfimmittee of. chairman of, 740 


pouei-xS and proceedings of. 739, 740 
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219 

280 


to, 210. 212 
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clefacto. 


directors,—co « t in u ed. 

common seal used bv. 72 7 

—“ Of. 

concealment by. penalty, 629 
conduct of. examination into 61 s 
consent of. filing of. 20X. 202' ^ 

to contract for sale etc., 215 

.. prospectus, withdrawal of’ 

continuing, acts and powers of 738 
contract hy, articles L to. 245 

interested, 248 

for exemption by. limitation as 
sale etc. by. restrictions. 215 ^ 

contrave,,.“Si & 

control"‘o^'disposTeslTon^^^^^ Prospectus. 277. 281 

^ over business, 712 

conviction of. inspectors’ report, upon 177 :i7x 

sav,°:rs'.;- sys'/y.-t'F'’ =3. 

fitness of underwriter. 253. 263, 303 
forfeiture. 716 :>» J .3 

interim dividend, 740 

solvency about, procedure. 548, 549 

a. 3“ •" ”■!»««»« »< ao.am.„.. and b«ok., B, 

sSn”'. "i"isrSo"- 

1 c li. of affairs by, 485 

default by, giving notice of refusal to transfer, loo, 109 

holding annual general meeting, 171 
mentioning appointment of receiver. 338 
presiding at creditors’ meeting. 560 

definition creditors' meeting, 560 

delegation by. 59, 72, 739 

to. outsiders’ duty in. 14 
delivery by. to liquidator, 629 

of property by, order for. 505 
description etc. of. in statutory report? 174 
discovery by, to liquidator, 628 

hy, restrictions. 217. 218 
disqualified to be auditor, 380, 382 

duty of, as to balance sheet, 361 

at shareholders' meeting, 181 

delegation of, 59, 739 

enforcing call, 706 

enumerated, 22, 58, 732 

filing annual list and summary, 97 

statutory report, 175 

forwarding statutory report to members, 17^ 177 

in allotment. 702 '' 

annual general meeting, 172 

calling extraordinary general meeting. 178, i8j, 720 
creating reserv^e fund, 360 
preparing balance sheet, 743 

profit and loss account. 743 
to disclose interest, 243, 245, 246 
election of, in general meeting, 173, 722 

with unlimited liability. 162 
emoluments to, whether salary, 600 
enquiry by, registration of transfer, before, 104 
error of judgment of, 23 
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directors ,—con tinued. 

executor of. misfeasance proceedings against, 620 
expenses incurred by. in sending proxies, 181 
extraordinary general meeting l>y. 719 
false representation by. before winding up, 630 
falsification etc. bv'. penalty, 622 

fees of. adjudicatii)!! of. in voluntary winding up. 574 

etc. to. included in profit and loss account, 360. 362 

retention of. meeting expenses of extraordinary general meeting, 179 
fiduciary position of, 24.p 246 
fight amongst, winding up for. 437 
filling casual vacancy. 736 
first, appointment of, T98. 199. 200. 730 
return as to, 221 

fixing remuneration of auditor. 381. 383 

foreign company, of. address of, alteration of. 668 

lial)ility for non-compliance as to prospectus. 674, 675 
list of, filing with registrar. 668 
meaning. 670 

forfeiture of sliares l>y, procedure. 713. 714 

resulting in reduction of uncalled capital, 321 
functions and duties of, 22. 58, 732 

until appointment of liquidator. 476, 480 
getting security transferred from stranger. 318 
guilt of. not enforcing call, in, 131 

holding company, report by, as to subsidiary company, 364 
of office by, exceptions, 214. 734 

of profit by. meaning. 215 
office, without sanction. 218, 220 
indemnity to, 211, 212 

by other directors. 277. 281 
information as to. 222 

by. as to false debt, 629 
from, by auditors, 383. 385 
insolvent, effect, 218, 220. 734 

liability of. 207, 208 
meaning. 220 

inspection by, account books, 354 
interest and duty of. conflict. 245 

of. contract with manager or managing agent. 249 
disclosure of. 243, 245, 246 
general notice of, 244, 246 

unnecessary. 246 

in contracts, register of. 244, 246 
liability for non-disclosure of, 244. 247 
non-disclosure of. effect, 247 
statement in prospectus. 254. 257. 271 
interested, vi^te by. 248 
interim dividend by. 359. 740 
internal regulations, notice to. 14 
legal adviser, as. 214 
liability of. as agent, 31 

trustee. 20 

to prospectus, exemption, when, 270, 27: 
contravening allotment. 283. 2C90. 291, 292 
dividend out of caj)ital. 617 
enumerated. 22. 179. 276, 290. 366 
failure to call c*xtraordinary genc*ral meeting, 179 
false balance sheet. 366, 367 
prospectus. 276. 280 

to whom, 275. 2S0 

improper coininencement of business. 294 

commissiim. for, -joi 

<listribution of dividend. 62, 617 
negligence etc. for, 211. >12 

non-compliance as to dirc'ctors’ rc'port etc., 359 
non-disclosure ol interest. 244, 247 
purchasing own shares. 703 

returning money on non-ailotment. 283. 2Q0 
unlimited, when, 162 



INDEX 


829 


direc tors ,—co tit in u ed , 

list of, consenting, filing of, 202. 203 
loan allowed by. to managing agent, 232, 233 
to, in contravention, effect, 219 
penalty for, 213 
vacation of office, 21 •{ 
manager, as. 214 

same as, when, 6 
managing director, as 214 

partner, as, 19 

see managing directors, infra 
minimum number of, 19 

minute books of. custody of official liquidator. 500 

keeping of. 733 

things to be noted, 7^3, 7 j . 

misfeasance etc. by, damages for. 615.^616, 620 

naming of, in prospectus, restrictions, 201. 202 

statement in lieu of prospectus. 201 20^ 

necessary for company, 19 

negligence etc. of. relief against. 691. 692 

negotiable instrument by, 240, 241 

nomination of, under articles, 200 

non-compliance by, as to books of account, 354, 355 

.. , provisions as to statutory meeting and reoort 

notice by. prospectus without knowledge. 276. 280 ^ ' 

withdrawal of consent to prospectus, 276, 280 
offence by, prosecution for, 622 et seq. 
office of, vacated when, 218, 734. 735 
officer, as, 6 

omission by, entering particulars in register of mortgage, 34O 

in winding up, 629 

particulars of, statement in prospectus, 252, 257 

partner or employee of. disqualified to be auditor. 380. 382 

payment by, after winding up petition, 590 

for shares by, before commencement, 292 
position of, 19, 20. 59, 732 

powers and duties of, 20, 21, 22, 732 

of, ceasing after appointment of liquidator. 550. 551 

in creditors' winding up, 563 
constructive notice of. 12 
delegation of, 59. 72, 739 
restrictions on, 217, 218 
statement in prospectus. 255 
preference of, when fraudulent, 608 
private company, of, loan to, 213 
proceedings of, 738 

proof of, 734 

proposing unlimited liability of another, notice, 162, 163 
public examination of. after winding up, 530, 532 

appeal against, 541 

qualification of, 734 

articles, under, efifect, 11 
share-warrant towards. 125 
shares, affidavit for, 202 

as gift from promoter. 205 

contract for, 201, 202 

fixing of, 203, 204, 732 

meaning, 203 

mortgage of, 205 

object of, 203 

obtaining of, mode of, 205 

time. 203, 204, 205 
repudiation of, 204 
statement in prospectus. 252, 257 
taking of, 201, 202 
when joint holder, 205 
trustee, 205 

quasi trustee, as, 19, 20 
quorum of, fixing of, 738 
reappointmeht of, after removal, 216 
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directors,— ci>>i t in ueO. 

recommendation 1 )V. dividend, 6o, 6i, 62, 358, 359, 740 
re-el€‘Ction of, 60, 737 

refusal hy. transfer of shares, 709, 710 
refusing transfer, company insolvent, 104 
register of. 221, 222 
registration of transfer l>y, 100, 710 

refusal. 106. 107, 710 

regulations l>y, as to inspection of books, 743 

remission by. delit from director, 217. 218 

removal of. extraordinary resolution, by, 216. 217, 737 

filling of vacancy, 216, 217 
injunction against. 737 
property by, penalty, 629 
re-appointment of. 2i(> 
remuiieratir)!! f>f. 261. 731 

action for, ii, 731 

as director of another, 360, 362 

rights as to. 22. 731 

statement in prospectus, 252. 257, 261 
undue, misfeasance, as, 617 
pai<l to. recovery of, 220, 262 
report of. consideration of, in general meeting, 722 

with balance sheet, contents, 358, 359, 743 

signing of. 358. 359 
representation of, lia[)ility for false prospectus, 282 
reserve fund fiy. see reserve fund, injva 
resolution by. appointing representative for meeting. 190 

l»y circular, 59 


contract lor safe etc. by managing agent, 23: 
for calls, contents, 130 

responsible for prospectus, liability of. 275. 276, 277. 279 
ictireunent of, by rotation, 199. 200, 201, 735 

removal before time. 216. 217 
compulsory, 59. 733 

eacli year. 201. 7^3 
return as to. 221. 222, 223 

rights of. as to keeping of account books. 334, 355 

contract with company, 244 

declaring di\ idend. 80. 740 

iiKlemnity of. 21 

inspection of books, etc., bj 

shareholders against. 2b3. >66. 268. 260 
rotation !>t. 7 ^3 ‘ ' ^ J 

s.'de b\'. forfeited shares. 713 

to companv. 21 

<d undertaking' by. restrietioiis. 217, 218 
>'‘utitv to. as fraudulent preference, 608 

sh<i ff qu<uifi( iofj of, y 

1 . , ‘iClault ill, 218. 219, 734 

sluire-w;ifTan(s fjy, 717, 718 

signature liy, annual list. 93 

.sheet; it,.,, ,6, 

iloeumeiits. mode, i(>7, i(>8, 169 

ineome and e.vjieiiditure account, 36.1, 36( 

m, rnoraiidiim lor shares, 201, 202'* ^ 

and loss account. 36-1.’365. 366 
prospectus. 231 t ^ 

statement in Ii, ,. of prospectus. 272 

so leif,-, tion by, fop prow.’ 181 
solicifoi-, as. 213 

't.itenient about. 91. 252. 237 

I'V. before ered'itors’ meeting. 330 s6i 
, “ItKial liijuidator. iSi 183' 

-u wnber of niernoraiuluin as. ,,,9 ‘ ' 

sulhstifuie. appointment ami term of >09 -to 
h-‘hhKaI adyiser, as *1, " 

tlH-ce-fourths of. consent lo, sale etc. 
trustee- (jj (Jeljenture. as. 213 


^33 
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directors,— coniin iied. 

. in memorandum. 162 

liability on winding up. 410. 420 
rights, with, set-off by. 508 ^ ^ ^ 420 

unqualified action or election of. void, 204 

acts of. 206 

liability of, 203, 204. 205, 206 

evasion of, 205 

vacation of office bv. reappointment of 206 
unsound mind, effect. 218. 220. 734 

vacancy in, consequences, 203. 204, 205. 736 

filling of. 60, 735, 736 
of auditors filled by, 381. 382 
vacatmg office, automatically. 414. 734 

vacation of office by, circumstances, 218, 219, 220. 7^4 

, for loan. 21 7 is 

voluntary winding up, upon, 545 

vote by, when interested. 248 
directorate, casual v'acancy in, 736 

disablement, compensation for, preferential payment of, 597 

disclaimer, liquidator, by, see liquidator, infra 

disclosure, negligence in, misfeasance, as, 618 

discount, debentures at, 17 

on, registration of, 331 
old law as to, 304, 305 

particulars of, in balance sheet, 303, 305 

prospectus, 303, 305 
snares at, issuing of, 42 

maximum rate for, 303, 305 
time for, 305 

when allowable, 303, 304. 303 
for, articles providing, effect, 10 

statement in prospectus, 254, 264 
on, in statutory report, 174 
statement of, in annual list, 94 

balance sheet, 310 
discovery, misfeasance proceedings, in, 621 

Petitioner, by, in winding up, 433. 434 

disincorporation, 641 

dissenting shareholder, meaning, 406 

shares of, purchase of, 405 

dissolution, declaration of, as void by Court, 634, 635 

effect, 635 

registration of order for 633 
when, 634, 635 
decree after, nullity, 635 
defunct company, of, effect, 641, 642 

procedure, 641 

disposal of documents after, 634 
effect of, 635 

equity of redemption on, 524 
judgment in ignorance of, effect, 523 
order for, effect, 523 

form, 524 
provision of, 524 
report to registrar, 523 
proceedings after, 523 
property enuring after, position, 524 
setting aside of, 634, 635 

petition for, 524 
undisposed properties after, 524 
winding up, upon, 522 

-without, 404 
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distress, leave, without, void, 609 

restraint of. winding up petition, after, 451 
setting aside of. in voluntary winding up. 573. 574 

distribution, assets, of. articles as to. 518 

exclusion from, creditors, extent, 516, 517 
surplus, of. by Court, 517, 518 
voluntary winding up, in, 566 

District Court, court under companies Act, 14. 15 

jurisdiction of, 27 
meaning of, 5 

referred to. winding up, 447 
transfer to, winding up, 447 
Judge, public examination by, 531 

dividends, assets, out of, rules as to, 592 

capital, out of. as misfeasance, 617 
cumulative. 80 
fleclaration of. 60, 61. 62 


at annual general meeting, 173, 740 
distinction of. from interest out of capital, 312 
interim, see interim dividend, infra 
joint holders, to, 742 
lien upon. 704 
notice of, 742 

payment of. out of capital. 60, 617, 741 

profits. 60, 61. 741 
restriction. 60, 617, 741 
preference in, 80 

shareholders, of, in winding up, 519 

to, nature, 80 
proportion of. 127, 132, 741 

recommendation of, by directors, 358, 359, 740 
reduction of. by general meeting, 359, 740 
report as to, in prospectus, 255, 256 
rights as to. statement in prospectus, 255, 265 
to. transfer of shares, under, 107 
sanctioning of. in general meeting, 722 
set-off in respect of. 508 
whether debt of company, 411, 419 
winding up, in. creditors right to. 516. 517 


document, attestation of, before winding up, 630 

auditors access to, refusal of, 385 
authentication of. mode, 391 

banking company, of, examination by registrar, 687 

common seal, with, presumption, 72 

company, of. custody of official liquidator, 499, 500 

delivery to liquidator, order for. 504. 507 
evidence regarding contributories, 633, 634 
contents of. after appointment of receiver, 338 
default in submission of, enforcement of. 646 
(lelivery of, to official liquidator, order for, 504, sos. 307 
disposal of, after dissolution, 524, 634 
fals(‘ statement in. penalty, 693 
filed by liquidator, provisions as to, 371 
filing of foreign company, by. 668 et sea. 
inspection of. after winding. 633 

fixed by directors. 633, 743 
hen on. delivery to liquidator by holder. 507 
liquidator, of. evidence regarding contributories. 633. 634 
person in possession of. summoning of. 524. 528 529 
production of, at instance of registrar, 370, 372 

registrar, of. iospectio., and copies of, of, 370. 37=« 

repealed enactment, under, 697 
responsibility for. after dissolution. 631 
service of. on company, modes. 391 ' 

registrar. 391 

Mibmitted to registrar, insuflicient. 369, 370 371 372 

domestic triimnal. deciding life of company. 533 ‘ ’ 
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474 


ejectment, action for. leave after winding up. ^68 
Emperor, part of name, sanction for, 46 
Empire, part of name, sanction for, 46 

employee, compensation to, preferential payment of, ,07 

funds etc for, by banking companv, 670 

provident fund of, contribution in, investment of, 695, 696 

, receipt for. 696, 697 

rate of interest in, 696 
security deposit by, keeping of. 695 

security of employees, 695 
Empress, part of name, sanction for, 46 

encumbrance, priority of, over managing agents, 223 

endorsements, company, by, name to be mentioned in, 167, 168 

English authorities, applicability of, as to registration of mortgages and charges 313 

law. difference from, balance sheet of sui>si<iiarv companv','-jL 

extension of tim<- l,y registrar regard'ing balance sheet 3s7 

non-comphance as to account hooks tss 
equity of redemption, dissolution, upon, 524 

evidence, ascertaining, for, wishes of creditors and contributories 174 

conclusive, order on contributory, 516 ntnoutorics, .,73, 

documents as, regarding contributories. 633. 634 
false, penalty for, 628 
^ report of inspector as, 378, 379 

using as, notes of public examination, 531. 535 
examination, misfeasance etc., as to. 615 

persons suspected etc., of. 524 

conduct of, 528 

execution, continuation of, after registration under part VIII. 656 

creditor, English and Indian law, under, 452, 453 
equitable, winding up on. 428 
leave for, when granted, 610 
without, void when, 609 
put in force, when, 609 

restraint of. winding up petition, after, 451. 452 
setting aside of, in voluntary winding up. 573, 574 
stay of, in voluntary winding up, 567 
unsatisfied, winding up upon, 440, 445 

banking company as, 679 
creditor of, winding up petition by, 427 
misfeasance proceedings against, 620 
recording of, as shareholder, nr, 112 
right of indemnity by, 112 
shareholder, of. right of, 710, 711 

winding up petition by, 430 
transfer of shares by, 112 

txhibition company, winding up of, 664 

subscribing etc. for, by banking company, 679 
existing company, meaning of, 5 
expenditure, books for, 354 

expenses, extraordinary meeting, of, 179, 180 

fictitious, after winding up, 630 
proxy, of, incurring of, 181 
winding up, in, enumerated, 520 et seq. 

payment out of assets, 520 
witness, of, summoned for examination, 528 

expert, meaning of, 277 
explanation, required by registrar, 370, 372 

extract, index of member, of, 113 

register of member, of, 113, 114 
105 


executor, 
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extraordinary general meeting, business at, 179, 181 

calling of. by whom, 178, 179, 180, 719 

procedure, 179. 719 

directors' duty for, 178, 179, 181, 720 

liability in, 179, 720 
expenses of, 179, 180 
object of, 178, 181 
requisition for, 178, 180, 720 

invalid. 181 

requisitionists in, meeting called by, 178, 720 

number of, 178 
what is, 178, 179. 719 
resolution, copy of, annexing to articles, 194 

certified by officer, 194, 195 
filing of, 194, 195 
disposal of documents, as to, 634 

necessity, of, for powers of liquidator in winding up, 

notice for, 191, 192 

poll at, 191. 192. 193 

removal of director, for, 216, 217, 737 

sanction by, arrangement with auditors, 571 

liquidators' powers, 612, 613. 615 
voluntary winding up, for, 543, 545 

notice of, 548 
valid when, 545 

what is, 191, 192 


facsimile seal, company, of, 242. 243 

false debt, information as to, in winding up. 629 
evidence, penalty for, 628 

representation, creditors, to, before winding up. 630 
statement, ascertainment of, 694 

liability for. 278 
penalty for, 693, 

falsification, hooks etc. of. before winding up, 629 

penalty, 622 

Federal, part of name, sanction for, 46 

fees, acts repealed, under, 699. 

copies of registrars’ documents, for. 645 

exemption from in registering companies under, part VIII 6si 
niing. lor, by foreign company. 670 . * 

first schedule, in. tat)le of. 745 

increase of. 391. 392 

inspection of registrars documents, for. 615 
notice of appointment of receiver, for. 
registrar, to. credited to C'rcnvn. 646 
registration of mortgage or charge, for, ^<2 
fable B. for. 646. 745 ' 

ferry company, winding up of. 664 

filing, registrar, with, see registrar, ixfni 
fine, application of, 690 

recovery of. reward for. 6f>o 
firm, creditor, demand by. mode. 440, 443 

diroct<-.r as member of. general notice of, 244. 246 

partner of. contract of sale etc., 215. 216. 219 

holding office by. 214 

without sanction, 218, 220 

^ *ri contravention 210 

directors loan to, 213 ^ 

manager, as. register of, 221 
managing agent, as. 6 


change in partner of. 226. 228 
commission to partner, 175 

conviction of members etc. of 226 22S 
register of, 221 
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fi im,— CO 71 tinned 

managing— co 7 itin ucd. 

partner, contract for sale etc. \>y. 2^2. 2^3 

loan.to. 2^2. 2^^. 2-i4 
member of company, as. 88 

first schedule, forms in, alteration of. 391.. 392 

tables in, alteration of. 391. .392 

fixed charge, floating charge converted into. 338 

distinction. 316. 32 ^24 

incidents of. 323 
meaning of, 17. 316, 323 
priority of, over floating cliarge, ^25 

floating charge, bookdebts, on. 325 

cash pa3'ment for. protected when. 61 r 
characteristics of. from decided cases, 324 
converted into fixed, on appointment of receiver. ^^8 
creation of. 325 
crystallising, effect, 326. 327 
effect of, 324 

entr^' in register of mortgages, 343 
fixed charge, distinction, 316. 323. 324 
incidents of, 323, 324 
meaning of. 17, 316, 323. 324 
particular assets, on, 323 
postponement of, to fixed charge. 325 
priority ov'er, of preferential payments. 397. 6ou 
property, on, registration of, 313, 319 
receiver as to, preferential pa^’ments, 353 
rights of debenture holders under. 336, 337 
three months of winding up, valid when, 610. 6ri 
undertaking, on, registration of. 313. 319 
when crystallises, 326 
security, incidents of, 324 

‘for all purposes,’ meaning, 274 

foreign banking company, provisions applicable to. 682 

company, auditors' report of. in prospectus, 674 

balance sheet of, filing of, 668, 660. 671 

form, 771 

l>ooks to be kept by. 676 

calls from, enforcement of. 512 

charges by, restrictions as to, 675 

date of incorporation of, prospectus, in. 674 

debenture by, restrictions as to, 675 

director of, insolvent, 207, 208 

enactments or provisions of, disclosure in prospectus, 673 

inspection of, 674 

exemption from registration, 30, 33 
filing fee for, 670 

limited, exhibition of name by. 669 

liability of. disclosure of. 669. 67r 
prospectus of, 669 
manager of, insolvent. 207. 208 
mortgages or charges by. registration of, 675 
object of, disclosure in prospectus, 673 
place of business of, exhibition of name etc. in, 669. Cjo 
principal office of, in prospectus, 674 
prospectus of, restrictions as to. 672. 673 
receiver of, provisions as to, 676 
registered office of, 166 
requirements of, 668, 671 
" non-compliance, 670 

shares in, sale by liquidator for, 354 

of, canvassing for, restricted, 675 
winding up of, 409, 410, 663. 664, 665 
contributories, notice to, before settlement, 503 
court, proceedings in, restraint after winding up petition, 452 
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foreign— coni in m d 

creditor, position of. in compromise and arrangement, 397 
debt, wimling up Jor. .411 
orders, execution of, 537 

forfeited shares, issue and allotment of, 296 

reallotmont of. 290, 715 

forfeiture, allotment, after. 289 

annulment of. hy directors. 713 
declaration of. 716 
effect of. 715 

upon winding up. 716 
implication of. 1.41 
injunction against. 714 
mode of ceasing to he member. 92 
notice of. 713. 714 
procedure. 713 

unaffected hy restriction against purchase of own shares. 141 

formation, examiriation of persons as to. in voluntary winding up, 574 

fraud in, further report about. l)y liquidator. 486 

public examination as to. 530. 5^2 
preliminary report about, by liquidator. 486 
taking part in, misfeasance etc. by. 615, 616 

form, altered by ('.o\crnor-f'.eneral. effect of, 492 

T , pul>licatioii of. 391. 402 

application for delientures. issue of. 269. 270 

. •‘^l>ares. issue of. 2fMy 270 
articles, limited by guarantee, 759 
unlimited. 760 

balance sheet, foreign company. 771 

new. 764 
old. 768 

under Act of 1857. 782 

r 4 tit 1882. 7(12 

first sche(lule, in. alteration of. 3(^1. 492 

li^f f<>reign companies, 6O9. 671 

list of directors and managers. 764 

inemorandum. limited by guaranti-e with share capital. 73S 

without share capital 754 
shares. 754 ' 

unlimited, 760 

notice, of, before order for calls 512 

I"oxy, -.97 

deposit of. 57 
share transfer, of, 708 

l,v hankiMK .ompanv. 771 
benefit society. 771 
deposit society, 771 
insurance conqiany. 771 
provident society, 771 
in liCM „f prospectus, now, 7.,;, 7,,^ 

.suminaiy of si,arc capital, 7(,, 

tlnr<l schclnio, in, ..Itcralion etc,, of, jpi, 392 

4 , , V)l. U>2 

transfer of shares, of. i<,,| 
founders’ share, 8r, 252 

fourth schedule, rcpo.il nionfioncl in, 699 
fraud, (lissohition \ acatoil for, r, 

fin-thor report at,out, liy liquidator. ,86 

.. ■ -.. 

;liar<’s iii>on, olToct, qif, 

voluntary windiuK np. in. reinedv 580 
'vinding u], petition on, 
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fraudulent company, winding up of 437 

preference, challenge against, u ho can 

meaning aiul effect, 605 
ohicers guiltv (;f. 609 
proof of. 606 



onus of, 608 
remedy against, 608, 609 
test for. bob. 607. 60S 
trading, winding up petition for, 4^2 

fraudulently entering or omission from register, meaning, „o 
friendly associations, winding up of. 664 
‘fully wound up’, meaning of. 558 
funds, improper use of, 70J 

payment out of, preferential when. 597. 600 
reserve, banking company, of, iee banking companv, s„pn, 
furniture, floating charge on, 325 

further shares’, meaning of, 309 
gain, acquisition of, meaning, 33 

garnishee, delivery of property l>y, order for, 505 

order, restraint of, winding up petition, after, .si 
petition by, for winding up. 427 


gazette, notice in, as to removal of defunct companv. 641 
notification in, binding up order, 470 
of India, notification, rate of interest out of capital. 

General Clauses Act, effect of repeal under. 699 

meeting, adjournment of, 723, 724 

annual, auditors' appointment at, 380 
appointment by, liquidators, 530 

of directors in, 199, 200 

approval by, appointment of managing agent, 227, 229 

removal of managing agent. 227, 229 
transfer of office by managing agent. 226, 
variation of contract of managing agent. 22 
attendance at, auditors, 384, 389 
auditors' report at. 356, 358 
authorization by, shares at discount, 30^, 305 
chairman at, 723, 724 

consent by, office of profit by director, 214 

powers by directors. 217 
declaration by, dividend, 740 

extraordinary, see extraordinary’ general meeting. 

filling by, vacancy in liquidator, 551 

final, in creditors' winding up. 564, 565, 5C6 

members' winding up, 557 
fixing by. remuneration of liquidator, 550 
laying before, balance sheet, 743 
liquidator in voluntary winding up, by, 569, 570 
necessary, alteration of capital, for, 133, 135 
notice of, 184, 720, 721 

irregularities in, effect, 722 
to auditor, 384, 389 

placing of balance sheet etc., at, 355. 365. 537 
poll at, 725, 726 
proceedings at, 720, 721 

of minutes of, book for, 195, 196 
provisions as to, in articles, 719 
quorum for, 183, 186, 557, 565. 723 

importance of, 723 

removal of managing agent by. 225, 228 
restriction by, inspection of minutes. 195, 197 

register of officials, 221, 222, 223 
v'otes at, see votes, infra 
reser\^e, amount recommended for, 358 ' 

good-will, consideration of, in reduction of capital, 14S 

value of, by promoter, 296 


228 

7. 229 
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goods, sale and purcliase <if. hooks for, 3,5.4 

Government, proceedings 1 )\'. witliout lea\e, ciTect. Goy, 610 

Governor-General in Council, Act of. C<^iTipanies under, registration uiuler present Act, 650 

alteration of tables and forms by, 391, 392 
consent of. use of names for. 46, 48 
direction as to smaller fees by, 646 
j)o\vers of. as to rule-making. 392 

exemption, as to foreign companies, 670, 671 
prescril)ing for mortgages and charges. 313, 327 
rate fixed by. for interest out of capital, 311 
rules by. aiulitors' certificate, as to, 379, 381 
specification bv. business for l)anking company, 680, 681. 682 

gratuity fund, preferential payment as to. 397. Goo 

guarantee, business, l)anking coinjiany. bv. (>78 

company limitetl liy. set’ conipaiiv siiprtt. 

head lines, prefixed to sections, significance. \ 
heir, deceased contril)utory. of, liability of. 422. 42 ^ 

High Court, Chartered, orders by. ajipeal from. 339. 341 

Court under Companies Act. 14 
enforcement through, orders in winding up. 338 
exclusive jurisdiction of, 15 
jurisdiction of. 27. 28 

setting asitle attachment etc. in voluntary- winding up, 573, 574 

ollicers of. j)ublic examination liy, 331 

jjowers of, delegation to official liquidator, 639. 640 

rule-making powers of, 639. 640 

transfer by. winding up jiroceeding. 447 

winding uj) by. r<-ferriiig to District Court. 447 

Hilton, ^{uing Commission, banking company, for, G80 

Hindu family, ICarta of, sliares in name of, iio 
heirs, position of. as to shares. 110 


house to house 


holding company, balance slu et of. 361. ^(>2. 5 

definition of, 27 

director of. report of. 3G.4 

investment com4)any as. when. 3G ^ 

. members of. rights of. 3G4 

representative of. insi>ecti()n of accounts by. 364 
sul.snliarv- (oinpany. relationship. 68G 

(.invassing, shares in foreign company, (>75 

Hundi, < <*nipaiiy. bv, name to be iiu ntioned in, 167, tG 8 
liquidator, bv. |.,i . jof, 

in velunt.iry winding uj). 5(>iS 
lHjn'daf.,r'.’ 1 mk a-eount. at. court's'control over. 515 
hypotliecation, goods, of. ^22 

move.ibles, iiulu<U‘d in cliarge, ^22 

of. nature of. 322. 323 
ignorance, l.iw . of, as inadvertenci*. 441 
illegal rom[>anv. winding uj) of, 4^7 

immoveable propcily. contributory, of. seizure of. 5^6 

intciest in. it holding of debentures, ^14 
inort-ag<- or cliarg<‘ ui^on. registratiem of. 313. 3 
sale ot. by otlicial licpiidator. 491, 49G 

r na tne, :-v.uk (Ion for. jh 
'• 'iiiiiig (.f, G.| 5 

Ui*aiiiii;^ .4. ^ jo. 


Imperial, p,tif 
‘in opcralioti' 

‘inadv crt( nee', 

income ami expenditure ai i on is (. ’ a'ndi t ing of. ^36. 

authentication of. 3G4. 3G5. 366 


d' posit at lagistt'retl otTice. 336 
inspccticMi of, 35G 

‘ ol. general meeting, ^65. 3G6 

memiuns’ liglu to. 356, 36S 


N 
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income and expenditure account —(ovlDnied 


non-trading company, of. 356. 357 
provision as to, 355. 356 

»..dine „t. 

ta„m. dlreclo,,' remuner.iion, dr™ 

incorporation, certificate of, requisition for 645 

_ commencement after, failure, winding up upon. 426. 434 

indemnity business, banking company, by, 678 

official liquidator, by, 667 

renewal of share certificate, for. 703, 704 

index, chronological, mortgages or charges, of, 333 
members, of, alterations noted in, 93 

closing of, 113 
compulsory, 93 

extract from, 113 ^ 

form and contents. 93 
inspection of, J13 
keeping of, 91, 113 

indoor, management, what is, 13 

industrial societies, winding up of, 410 

infant, allotment of shares to, 88, 89 
member of company, 88 
subscriber of memorandum, 36, 37 

information, concerning company, person capable of, 524, 527 

directors, by, auditors report as to, 383 

from, by auditors, 383, 385 
officers, from, by auditors, 383 
required by registrar, 370, 371, 372 

inheritance, infant becoming member by. 88 

injunction, malicious winding up petition, for, 446 

outside memorandum, against, 24 
removal of director, against, 737 
voluntary winding up, against, 344 
winding up petition, after, 450 


petition for. 353 

terms of. 45.j 

inquiry, interest out of capital, as to, 310, 312 

insolvency, act of, meaning, in case of company, 606 

company, of, proof, 446 

contributory, of, powers of liquidator, 538 

proof and claim by liquidator. 491 

law, as to, 593 

of, application to insolvent company, 591. 592 ei serf. 
insolvent commercially, winding up for, 437 


companies, floating charges by, 610, 611 

law of insolvency applicable to, 591, 592, et seq. 
winding up, of, entrustment of, 549 
contributory, assignee's position, 424, 425 
director, effect, 218, 220 
managing agent, 226, 228 
shares of, vesting of, no 

inspection, account books, 354 

balance sheet, 356 

books, etc. of, after winding up, 63 

conditions, 62 
official liquidator. 498, 499 
regulations by directors, 743 
committee, see committee, supra. 
contract for shares for sale, of, 273 

with-manager and managing agent, of, 249 
debenture holders, by, 389. 390 
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inspection —< on Idi nrd 

documents. (}f. after wiixiing up. 633, 634 

produced at instance of registrar. 370, 372 
registrar, of. 645 

enactments or provisions, of. of foreign company, 673, 67/4 

income an<l expenditure account. 356 

index of niemljer. 113 

liquidators’ annual statement. 636. 637 

member, by. auditors’ report. 356. 358 

notes of, at public examination. 5^1. 5^4 

preference shareliolders. by. 389. 390 

j)rofit and loss account. 336 

receipt, of. 4>ro\ident fund deposit. 696. 697 

register of contracts. 2.44. 246 

debenture holders, rights as to, 347 
members. 113, 114 

direct<‘d by Court. 113. 116 
mortgages and charges kept 1 )V register, 332 
ofTtcials. 221. 223 

refusal of. 221. 222, 223 

, / • , , . . courts direction against. 222, 22^ 

rigid of. includes rigid to co{)ies, 3^2 *' 

^ , notes. 490 

statement of affairs. 485. 486 

inspector, appointed !>y company, powers and duties of. 378 

report hy. 378 

Ooxernment. powers of. 375 

report by. 373 

. . , . action upon, 374 

shareholders, powers of. 474. 17c 
a])poirdm(*id of. company, by. 

(iovernment. by, for investigation. 373 

oath hy, 375 I'y. 373 . 374 

producUon of documents etc. before 37s 
report by. disposal of. 376 ' 

expenses of,'375 

forwarding of. 375 

Iinjsecutions upon. 476, 377 

upon report of registrar.'expenses. 376 
writing of. 475 

of. autherdicated. as evidence. 478 470 

autlieidication of. 47S ‘ 

fo. .o.op.o..e. 30, 

insurance company, meaning of, 6 

inemfjer of. right to statement. 360 
statement by. display of. 368, 469 
, form, 771 ' 

payment touanls, hy hanking company. 07,, 
l>olicy, provision in restricting lialiility.'41 / 
interest, advance call, upon, ,27, j .2 

amount on credit, on, in provident fumi (>o6 
capital, out ol, allouahle when. 3.0 31. ^ 

I . ■ distinct from dix-idend C12 

rules as to, .1, winding up, 394, 

interim dividend, declaration of. 430. 7,0 

meaning of. 7.(1 ' 
pa3'merd of, 740. 741 
inter-investment, restrictions as to. 234 

internal management, interference in. by court. 720. 722 

2 . , winding un j 

outsiders not concerned with * i 4 
Piesumptioh as to. 417 ' 

regulations, articles as. 10 ' 

investigation, general estate and elfects of company s-6 

(.overnment inspector. t,y. application' ton 373 


438 
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investigation,— con t i n u ed . 

Government inspector, by, application-rn„b„„erf. 

how made, 374 

„ . , by, 373 

nature of. 374 

ol>ject of, 374 

inspector by, 373 -Port upon. 373 

costs of. 375. 376 
report on. 375. 376 
for, appointment l^y company, 378 

?effis'tra^""r Persons as to,^62j, 627 

registrar, l)y. 309. 370, 37^ ' 

registrar s report, upon, expenses of, 597 fjoo 

investment company, holding company, when, 363 ' 

delegation of powers of, 235, 256 

managing agent, by restrictions, 235, 236 

invoice, contents of, after appointment of receiver 338 
name of company in, 167, 168 ' 

irrespective of class’, meaning, 309 

issued capital, meaning. 42 

joinder, plaintiffs, of, in action for false prospectus, 282 
joint debt, set off of, in winding up, 595 

family business, exemption from registration. 30, 32 
holders, company and individual. 92 
• dividend to. 742 

notice to, mode, 744 
survivors of. rights and liability of, 92 
treated as single, in case of private company. 7 
company, definition of. for registration under Part VIII, 65 
. registration under present Act, procedure. 65 

judge, seal etc., of. judicial notice of. 639 
swearing of affidavit before, 639 

judgment creditor, position of, in winding up, 592, 596 
. . ^ winding up petition Iiy, 428 

judicial notice, seal etc. on affidavit, of, 639 
jurisdiction, courts, of, 27, 28 

objections to, 28, 29 

restraining proceedings after winding up. 451, 4 
just and convenient,' appointing receiver, in, 337 

equitable', meaning, 341 

winding up, for, 426, 435, 436 

instances. 436 et seq. 
rules discussed, 436 

^ ‘ug, part of name, sanction for, 46 
‘knowingly,» implication of, 76, 292 
labourer, preferential payments to, 597 

landlord, distressing, position of, as to preferential payment, 397, 600 

secured creditor, as. 595 

Larcery Act, prosecution under, 366, 367 

lawful purpose, meaning, 36, 37 

lease, property on, acquisition by company, 269 

leasehold, covenant against assignment, with, sale by liquidator, 496 

disclaimer as to, provisions, 602, 605, see also liquidator, infra 
leave, court, by, suits or proceedings after winding up, 466, 467, 468 
secured creditor, to, for proceeding with suits, etc., 467 
suit etc., for, after winding up, appeal against, 468 

application for, 468 
revocation of, 468 

without, after winding up, effect, 464, 465 

objections, 465 
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legal adviser, agent, as, (>2^ 

director as. 214 
meaning ot. 215 

representatives, contrilnitories in unregistered company, of, 666 

deceased shareholder, of, courses oi)en to, iii 

meaning, 111 

transfer of shares by. 111 

legislature, proceedings of. importance of. in construction of Act, 3 

lender, company, to, lialiility of. 316 

notice of pur])ose. 316, 317 

lending, money, vanitract for, speciltc perfornuince of, 352 
iillnt j’lrrs. misfeasance, as. 6itS 


letter <i| administration, by li(|uidator in voluntary winding up. 568 

deceased contributory, to.' 491. 497 
credit, name of company to be mentioned in, 167. 168 
l)aper. foreign conijiany. of, particulars in. 669 
name of company in. 167, 168 
letters patent, companies uiHler, exemption. 30. 33 

registration under present Act, 650 

liabilities, assets insullicient for, costs how paid, 519, 520 

b<joks for, 354 

<lischarge of, courts' duty in winding up, 502, 504 
future and contingent, valuation of. rules for. 592. 593 
meaning of. in reconstruction, etc.. 40.^ 
l>rool of, in winding up. rules as to. 596 
satisfaction ol, bv' making calls. 510 

summary of. in balance^ sheet, 360, 361 
libel, c<impan\-, by. 71 

criminal, company, by. 70 

license, boc al (ioN-ernment. by, association not for profit, 76 

lien, books, on. holder of. delivery to liquitlator by, 507 
di\iden<i. upon, 704 

documents under, production of. 525, 529 
heirs or executors, against. 704 

hoMer of. d<‘livei\’ of picijicrty by. 506 

kinds «if. 704 

nature of. 704 

})jiorits of. 704 

solicitor, ol. books, upon, 500 

\\ai\cr <tf, 70 j 


Lif.. Assurance Companies Act. Indian, unz. cn.panies under, statement 

sa\ings for. 69S 

registration ol. under C'ompanies Act. 608 
w Hiding up of, 4 

‘limited,’ addition ol. after r<-gistrafion under Pan VIII 6s 1 

attaclied to eompan\ ‘s name, when 17 nS ’ ' ^ 

(ompany. director, .is, k) 

forrn.ition ol, p) 

shaIeholdc-i' o| anotiier compan\’, t6 
Mon-Mse of. in documents, e(T<‘ct. 160. 170' ‘ 

use of, improper, penalty for, <,(,7 

liquidator, accoiinf <)f. inspe c tion i.y commit tee. 481). .100 

.utuig improperly, winding up order upon, s^^o 
action by, .against promoter. 2t)i 
addition.d. superxision order, under, 
annual statement by, filing of. 656. 6^7 

failure. 6^6 

iuspection of. 636.‘637 

1- , refusal of, 6^6 

ajjphcation by. for declaring dissolution as void.'^bM 

. f proceduna (>ts 

misfeasance etc., as to. 615. 618. (>u). 620 

sanctioning scheme of arrangement, for 101 

stay of action, for. 5()8 ’ * 

to, for disclaimer. 601, 604 


accuuius Dy, 3()9 
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liquidator ,—con tin ued. 

appointed ]>y shareholder, removal l>v creditor 182 
banking account of. 638 ' > ^ 

business by. position of servants of coinpanv. 171 

powers as to, S17 ' 

call by. 421 

barred, 417 

compulsory winding up. in, payment into other bank. 6^7, 6 i8 

scheduled Ijank, 648 

powers of. witli sanction. O12, hi ^ 
prosecution of delinquents liy. 622 ft si'q. 
remo\al of, retentif^n ol more money, 0^7 bjS 
remuneration of. disallowed, 647 
retention of money by. extent, 647. r>-j8 
conduct of. examination into. 615 

continuing, members' wdnding up. in, filling vacancy in ]i<iuidator. 541 

ilure in assisting prosecution. 624. 627 
etc. of. payment out of assets, when allowable, 520 
creditors' winding up^ in, accounts of. laying of. 364, 306 

adjustment of rights of contributories by, 3^9. 370 
annual general meeting by. 364, 365. 366 
application by. for court's powers. 372. 374. 574 
ajipointment of, court, bv. 570 

mode. 361 
notice of. 371 

default in, 371 

arrangement by. 364 
bills etc. by. 568 

calling general meetings, 369. 370 
calls by. 569. 570 

claiming in in.sohency of contributory. 368 
creditors' meeting b\-. 564, 5O6 
death of. 364 
deeds etc. by. 368 

default by, calling meetings etc.. 3t).| 

disclaimer by. boo, 6(^4 

final general meeting by. 364. 366 

letters of administration to deceased contributorv 

by, 308 

list of contributories by. 3O9. 370 
powers of. enumerated. 308. 3()(i. 370 
removal of. circumstances. 370, 371 
remuneration of. 364 

priority of, 373 
resignation of. 564 
retirement of, 570 
sale of property by, 564 
stweral, 569, 570 
statement by, 564 
steps bv. for dis.so]ution, 3^3, 366 
vacancy in, 563 

delegation by, 484 

delivery of books to, by officials, 629 

property to, by oflicials, 629 
disclaimer by, effect of, 601, 604, 603 

upon third parties, 604, 604 
injured b3', position, 602, 604, 603 
notice as to. 601. 604. 603 
object of, 604 
provisions as to, 600, 601 
time for, 601. 604 
vesting order in, 602, 603 
discovery to, by officials, 628 
documents filed by, inspection etc. of, 471 

insufficiency of, 471 
of, disposal after winding up, 634 
duty of, making past members liable, 418 

preferential pay’ments, 597, 600 
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liquidator ,—cant in ued. 

expenses by. with leave of court, 521 
information to. false debt. al)out, 629 
insane, removal of, 483 
liability' of. not paying debts, 568 
litigation by, costs of, j>riority, 32T 

members' winding up. in. a<Ijustment of rights of contributories by, 569, 570 

application by. for court's powers. 372. 573, 374 
appointment of, 350 

court, by. 570 
notice of, 371 

(lefault in 371 

arrangement for sale by, 532, 533 
bills etc. by, 568 

calling general meetings, 569, 370 
calls by. 369, 570 

claiming in insolvency of contributoiy. 368 

death of, 337 

deeds etc. by. 568 

directors' powers after, 330, 531 

disclaimer by. 600, 603 

final general meeting by. 537 

geiUTal meeting by, default. 537 

mode anti object. 556, 537 

letters of administration to deceased contributory 

by, 368 

list of cc)ntri!>utories by, 369. 370 
powers of, enumerated. 368, 569, 370 
removal of, circumstances, 370, 371 
remuneration of, 350, 351 

priority of. 573 
resignation liy, 551 
retirement of, 370 

sale of property by, amalgamation or reconstruction. 

lor. 333 


arniiration in 


creditors’ position, 334, 336 
effect, 552. 554, 555' 
foreign shares, for, 534 
procedure. 532. 333. 356 

several. 369, 570 

under directors, effect, 551 

vacancy in, 351 

misteasance etc. by. <lamages for. 613 et sen. 

t * ‘ by company hiiuling on, 313 

negligence of. in prosecution of delinquent persons. 624, 627 

liability for. 338 

imrninee <)f sliareholder, compulsory winding up upon, 380 
oc( upation rif j)ro[)ertv by, significance, 520 
officer, as. 620 

official, .see official liguidator. infra 
position of. in matter of proof of debts. 592. 396 
powers of. enumerated, (uz. bi ^ 
preservation of ]>ropertv Ijy. costs of, 320 
jiroceedings by. costs of. 322 
provisional, see provisional liquidator, infra 
purchase by, dissentient member’s interest. 332 
remedy of, against fraiululent preference, 608, 609 
to, under general law, 336 
rent paid by, 320 
return by, failure in. 641, 643 
rights of. going behind decree, 392, 396 

in matters of proof of debts, 
security for costs by. 691 

several, creditor s winding up. in, exercise of powers by, 

meinbers winding up. in, exercise of powers by, 
solicitor of, costs of, payment of, 322 

supervision order, under, appointment of solicitor by, 586 


392. 596 


5 ^> 9 . 570 
3 (> 9 . 570 



INDEX 


liquidator, — continued. 

supervision order, under,— continued. 

as oJiicial liquidator, when, 586, 587 
powers of, 582. 584. 585. 58O 

with sanction, 612. 613 

prosecution of tielinquents hv. (An et .ser/ 
removal of, 585 ' ^ 

remuneration. 585. 586 
report l)y, 584 
security hy. 585 
\acancy in, 585 

time fixed by. for proof of debts in voluntarv windint^ up si 7 
vesting of property in, after voluntary wiiuliiig up. 547 
voluntary winding up. in, allegation against, 583 

application by, for -iuperxision order. 581. 58 

for stay ot proceedings |jy, (>io 
arrest etc. of absconding contributory. 5 
court’s guidance, 570 
duties and position of. 570 
lawyer's assistance to, 570 
ofiicial liquidator, as, 587. 388 
powers of, with sanction, 612. bi 615 
prosecution of deliiupients by. 622 et seq. 
report by, as to prosecution, O22. 627 
sanction of. transfer of shares etc. to. 588 
service of winding up petition on. 

.. . superseded, remuneration. 550 

*st, contributories, of. see contributory, sn^rn 
creditors, of, see creditor, supra 
directors, of, form, 763 
managers, of, form, 763 

members, of, entry in, after conversion of sliares into slock, 137 

bterary associations, unregistered, winding up of. 664 

Joan capital, opposed to share capital, 41 

company, to, or by, under same management. 2 ci 

director, to, 213 

managing agent, to, 232, 233 

Local authority, preferential payments to, 596 

Oovernment, appointment liy, auditor, 380. 383 

official receiver, 469 
registrars, 645 

determination by, period for interest out of capital. 310, 311 
direction by, seal for authentication, as to, (145 
empowering district court, 27. 28 
establishment of registration offices by, 045 
fixing fees for inspection etc., <.>45 

inquiry by, before sanction of interest out of capital. 310, 312 

license by, association not for profit. 76 

power of, appointing inspector for investigati('n. 373 

prosecution of delinquent pe^.^oIJ;^, ^*23 b20 
reference by, for prosecution upon inspector's rcuf)rt. 376, 377 
report to, by inspector, 373. 374- 375 

action upon, 374 
registrar. 370 

sanction of, change of names, for, 46. 48 

interest out of capital, for. 310. 311 
registrar's winding up petition, 431. 448, 4 jq 

OSS, fictitious, accounting by, after winding up. 630 

Jotteries, carrying on, winding up for, 437 

lunatic, member, as, 89 
vote by, 728 

adras, bank of, see bank, supra. 

Magistrate First Class, cognizance by, 6S9 

Mahomedan heirs, shares, as to, no 

majority, meeting for compromise, in, 394 - 39^- 399 - 4 ®® 

preventing voluntary winding up, remedy* 435 ' 43 
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majority,— cotitinut'd. 

sharcluilders. of. rights of. tost of. 150 
viows of. ill coutrihiitory’s petition, 4J1 

malicious, winding uj) petition, remc'dies, 416, 447 

management, company, of, 164, 7^2 

no confidence in. winding up for, 4J9 
shares, nature of. 81 

statement of. in prospectus, 252 

manager, appointment of. provision in memonindum for, alteration of, 44, 

arrears of call from, in statutory report, 174 
assignment of office by. restrictions, 208, 209 
hanking comjiany. of. declaration by. 683 
(e-rtificale by, accuracy of annual list an<l summary. 95 
change of. notification as to. 221 

statement in annual list,- 94 
concealment liy. penalty. (>29 
conduct of. examination into. 615 
contrac t exempting, limitations as to. 210. 21 i 
by. company undisclosed principal. 250 
with, directors interest in. 249 
contravention by. regulations as to provident fund. 696 
conviction of. inspector’s report, upon. 377. ^78 

(It’ facto, lialiility of, default in filing annual list and summary, 97 
ih faidt by. annual list and summary, as to. 95, 97 

giving notice of refusal of transfer, 100, 109 
holding annual general meeting. 171 

mentioning appointment of receiver in dociimc-nts etc., 
defmilion of. 23 

old. 8 

deliscrv by, to liipiidator. 629 

deserijjfion etc., of. in statutory report. 174 

director as, 214. 7 ^2 

discovery by. to liejuidator. 628 

l.dsf repre-sentaf ion by, before wiiuling up, 6^0 

l.dsili( ation ete .. by, 622 

lonign (ompain-. of. aildress of. alteration of. 068 

. list of. filing with registrar. 068 

itidj-nIn11 y to. 211, 212 

in l<a rnat ion as to. 222 


by. .as to f.dse debt, (>29 
insoKaiil. lial.ility of. 207. 20S 

li.'biliU of. (onir.avening [>rovisions as to undisclosed principal. 2‘io 

lu-ghgeiue vie., for. 21 l. 212 
inc.intng of. (> 

inisl( .(v.iiH (■ < t( .. bv. d.imag<-s for. 615. O20 

n. lines rfc .. o|, st.ated in annual list. <>4 

iiegli;;< nr,-. r< Ii, j .against. Ooi. (h)2 

oflcinc I.V. )uov.aution lor. (>22 rt .sav/ 
oIIk cr. .as. 0 • i* 

o. nissi,,., I,v, ...l. nMK i-.ulknlars i„ ,-,.gist<-r of mortgages, 3,6 

jKirficulais of. st.aO-inent in prospectus 

)*nbic examination of. ..ftcr winding up.*’ Vlo.“Vt’ 

<1 u.difu at ion for. .share-warr.mt as to I2s ' 
register of. 221, 222 ^ 

removal of propeiiv bv, pen.dt\'. 0>») 

i'-;nnneration of. included in profit and loss account 
return as to. 221. 222. 22 < ‘wconni, 

signature l)v, annual list, <>5 

balance sheet. 364. 3O5. ,466 

iiicome- and expenditure'account. ^64. ^65 366 

I>rofit and loss account. 464. jOs ' iOO ' ' 
summary, <15 ‘ ' ' '' 

statement of affairs l/y. to official liciuidator. ,81 oSs 

managing .agent, abuses by. clieck upon. 2^4. 

agreement with, restrictioiis; 22 ^ >*, . .r. 

appointment of. duration of. 22 t “ 

. f Mr niemoraiulum. alteration (d 

.UKais of call from, in statutory report. 171 


M^o. 3O2 
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managing agent,— continued. 


banking company, see I)anking companv. suhra 
change of, notifications as to. 221 ‘ 

statement in annual list, 04 
companies under, loan to or bv. 2J4 

. purchase of shares or debentures of 
competing business by, 236. 237 ’ 

evidence, 237 

profits from, accountable, 237 
remedies, 2^7 

concealment b\'. penaltv. 629 

conditions applicable to. 225. 226 

contract of sale etc. liy. restriction, 232, 233 

with, director interested in, 249 
contravention by. regulations ns to provident fund, O96 
conviction of, removal of. 225. 226. 22S 
corporation as. 229 
debentures by, meaning of. 2^6 

restrictions. 235. 236 

default by, mentioning appointment of receiver in documents 


etc 


winding up due to. 227, 229 
definition of, 23 

reason for, 8 

delivery by, to liquidator, 629 

description etc., of. in statutorv rejiort, 174 

directors by, number of, 237 

discovery by, to liquidator, 628 

dismissal of. grounds, 228 

existing, hanking companv. for, 682. 085 

termination of. 223, 223 
false representation by, liefore wiiuling up, 630 
fees etc., to, included in profit and loss account, 360, 362 
firm, partner of, commission to, 175 
first, appointment of ; 227, 229 
remuneration of, 231 

guaranteeing loan to, restrictions, 232, 233 
information as to, 222 

f>y, as to false debt, O29 
insolvent, liability of, 207, 208 

vacation of office liy. 226. 228 
investment by, restrictions, 235. 236 
issue of shares to, restrictions, 309 
liabilities by, charge as to. 223, 225 

loan by, payment upon termination of ser\ ic<\ 224. 225 
to, restrictions, 232. 233 
maximum term of, 223, 224 
meaning of. 6 

names etc., of, stated in annual list, 94 
negligence of, winding up due to, 227. 229 
negotiable instruments by, 240, 241, 242 
non-compliance by, as to Ijooks of account, 354. 353 
office allowance of, 230 

of, transfer of, restrictions, 226, 22S 
officer, as, 6, 8 

omission by, in winding up. 629 

outgoing, how long can stay, 223 

particulars of. statement in prospectus. 252. 262 

powers of, restrictions on. 233, 236 

private company, director of, commission to. 173 

of, 224, 223 

reappointment of, 223. 224 

register of. 221, 222 

removal of property by, penalty, 629 

upon conviction, 223. 226, 22S 

remuneration of, additional, 230 

l>asis of. 230. 231 
calculation of. 230. 231, 232 
charge or assignment of. 226. 229 
pa5*mcnt upon termination of service. 224. 


33 «. 

330 


2^5 
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managing agent,— continued. 

remuneration of.— continued. 

statement in prospectus, 254 
return as to. 221. 222, 223 
rival l)usiness by. 236. 237 
same, loan to or by companies. 234 

purchase of shares or debentures, 235 
signature of. balance-sheet, 364, 365, 366 

income and expenditure account, 36.1, 365, 
profit and loss account. 364. 365. 36O 
signing of <locuments liy. 167. 168 

termination of, charge upon assets of company, 223. 225 

upon winding up. 226. 227. 220 
xacation of ol]:ce by. when insolvent, 22O. 228 
director, appointment of. 732 

commission to. objectionaI)le. 617 
director as. 2 i 4. 732 
position of. 732 
powers of, 732 

remuneration of. statement in iirospectus, 251 2S7 

retirement of. 733 

marginal notes, importance of. 3 

master. High Court, public examination by, 531 

material contract, statement of. in prospectus, 25.1, 2(14 

test for. 2f).} 

meeting, af»sence from, effect. 18S 

ailjourned. notice of, i<S5 

adjournm<*nt of. right as to. 187. 188. 72 <. 7 m 
amendments at. limits of. 17 i. 187 ‘ • 

articles binding in. when. i8i'-i8j 

attendance at. by constituted attornev. 1 go 
l>oard, of. see. board, su^ra 
calling of. by court. 183. I <;() 

whom. 182. 183, 

( hairman ol, see chairman, suf'ru 
committee of inspection, for, ^(>2 

compromise or arrangemc'iit. lor. chairman al, 300 

direc tions as to. 308 
majority at. 30.1. yti). .joc) 
ininorifN- in. 3<)(). .joc) 
notice^ for. V)8 

, scheme to be jdaced at. ViO 

compulsory provisions for, iSi. j.Sj 

creditors, ol, see crc*ditors. suf^ru 

decision at. how arrived, 55. tj() 

mc-mijCTs. of. as to compromise, y,,. ;o8. nici 

noluc (or. perioil of. 182. i8| 

of. scTvice of. 182. 184. i.s^. 

elTcct of omission. 1S2 
Jioll at, .sec poll, infcti 

private companv, of. freedom as to. 181 
procec'dings. and. [ 70 

(iroxy at. see prow, infra 
(liiorum at. see ciiioriiin. injKt 
n’prescntation o( anotbei company at, i<)o 
resolution at. declaration bv chairman, 1S8 
\()tes at, votes, infra 

members, alteration of memorandum ami articles bindiim on si 67 

annual list of. .see annual list. suf>ra ^ 

application by. appointment of auditor. ^8o. ^8 s 

as to compromise, 394. 39S 
calling annual general meeting. 171 
meeting. 18^. ic)o 
enforcing returns etc.. 046. 647 
restoration of company. 642, 644 
articles and memorandum binding on, extent. 10 (>7 
preventing rights from, effect. lo 
banking company, of. right to statement in form G. 3613 





INDEX 


upon. 120 


mem bers, —co tinned. 

becoming, date in register, or 
ceasing, date m register, 91, 92 

to be. entry in annual list. 94 

register. 116 
issue of share-warrant 

modes. 92, 93 

upon forfeiture, 71s 
classes of, 84 ' 

compromise with. 394. 397. 3,^3 
meaning. 397 

contnbutones, as, 412 
definition. 84 




249 


existing, a;;^rii^;;n 

heirs^or “"’ited liy guarantee, in. 8^ 

index of' memorandum ami articles, 08 

inaex oi, see index, supra 

inspection by, auditors' report, 356, 358 

balance sheet, etc.. 356 

minutes of proceedings. 195, 197 

register of mortgage. 347 

officials. 221. 223 
regulations as to. 743 

insurance company, right to statement in form (i. 369 
interest of. nature. 79 ^ ^ 

liability of, in respect of reduced shares, 153, 

.. paying unpaid amount on shares, 

list of, placed at statutory meetine:, 17s 
meaning of, 664 

meeting of. rule-making as to, 639, 640 
money due by, debt to company. 68. 69 
minimum number of, business with less than, 
name etc., of, in register of members. 90, 92 
notice to, about auditors’ appointment. 380, 381. 

Prosecution for, 622 et seq 
oner of further issue to, 309 

past, inclusion of, in B list of contributories, 
liability as contriliutory, extent, 417 

of, extent, 410, 411, 412 
when arises, 411 
meaning of, 417 
winding up petition Ijy, 430 
present, inclusion of A list of contributories, 412 

liabilities of. 410. 412 

P^^'^ate company, of, maximum number of. 7 
reduction of, winding up upon, 426, 435. 448 
register of, see register, infra 
rights of, consideration of balance sheet. 368 

copy of balance sheet, etc., 368 

memorandum and articles. 75 
minutes of proceedings, 195, 196, 197 
special resolution, 194, 195 
share-warrant, under, 125, 126 
speech at meeting, 187 
under articles, 12 
sending to, balance sheet etc., 356 
status of, alteration of, after winding up, 588, 589 

meaning, 589 

striking out of, on issue of share-warrant, 126, 127 
unregistered company or association, of, liability of, 30 
who are, 412 
can be, 88 


^ 5-4 

412 


J90. yji 

382 


412 


107 
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members* voluntary winding up, arrangement in, 571 

assets becoming insufficient after. 549 
attachment etc., set aside in, 573, 574 
calls in, enforcement of, 572 
compulsory winding up after, 552, 575 
conduct of, placing before general meeting, 556, 557 
costs etc., in, priority of, 575 
court's powers invoked in, 572, 573. 574 
creditors’ winding up. difference, 544 
dissolution of, declaration as void, 559 

deferring of. 558. 559 
when takes place, 557, 558 
distribution of property in, 566 
liquidator in, see liquidator, supra 
meaning of. 548. 549 
mode, 409, 410 

position of. placing before general meeting, 5*56, SS7 
proof of debts in. 591 ^ 

provisions applicable to. 566 

as to. 549 

rule-making as to, 639, 640 

sale of property by liquidator, 552, 553. 555 

special resolution for sale in. 552, 553 

compulsory winding up after, 

stay of action in. procedure. 572. 573, 574 
supervision order after. 581, 583 
when applies, 544 

memorandum of association, alteration of, allowable, when, 48 

allowed, examples. 51 
articles going beyond, 64, 65 
confirmation by court, 48 

o^ procedure, 53 
copy issuetl after, contents, 7s 
effect of. 67 
form of order. 52 

interests of creditors and members in, 53 
notice to creditors, etc., 48, 49 

debenture holders. 48, 49 
powers of court in, 52 

providing unlimited liability of director. 164 
reduction of capital, for, 142 
registration of, 53 

failure of, 54 
restriction upon, 44. 45 

sanction of court for, 48, 50 

share capital, as to, 134 

ainliiguoiis, 10 

aniuxing with, order for compromise 401 jo2 
articles, distinction. 9. 24 ** 

inconsistency, 10 

reatling together, 10 

relatrie position of. ii 

company limited by guarantee, contents. 44 

form. 754. '75S 

shares, contents, 37 

I-,- form. 754 

comlKions in, alteration of, 

wliat are, 4 s 
construction of. u>. 40 

as to substratum. 4 49 
constructive notice of, 1 > 
contents of. 9, 23. 37. 4] 

stated in prospectus, 2S2 ’s? 

coj>y of member’s right to 75 ' 

co,st of printing etc., preliInin:ar^• expense, 264 
definition of. 23. 24 ’ 

fixing minimum subscription by, 284 



INDEX 


memorandum of association—co,, linuecl 


S5I 


668 


foreign company, of, filing ^vitll registrar, 
lorms, of. see forms, supra 

knowledge of, plea of want of ^17 
meaning of, 6 

minute of reduction as part of, 152 

liectslm " ^38. 139. 

change etc., of, 48 
construction as to. 438, 439 
including borrowing, 315, 316 
main, 40 

observations upon 38, 39, 40 
powers under, i^ssuing negotiable instrument, 241 
preferential rights under, interference with 138 i tao 
printing and signature of, 44. 264 

provision in, unlimited liability of director 162 
registered, effect of. 68 
registration of, 69 

documents to be filed at, 202 
rights under, against statute, effect, 10 
shares specified in, effect, 42 
signing, for shares, 201, 202 
subscribers to. see subscriber, infra 
subscribing to, for incorporation, 36 

substitution of, after registration under Part VIII 6so 
unlimited company, contents. 43 

. . form, 760 

minimum subscciption, fixed by memorandum, 284 

fixing of. 282, 285. 286 

^^^portance of, in commencement of business. 292 

matters provided by, statement in prospectus, 256 

payment of. 282, 286 

prospectus, in, 252, 282, 284. 285 

statement of, in prospectus, 252, 262 

what is, 285 

minority, action by, form of, 158, 159. 160 

meeting for scheme of arrangement, at. 399, 400 
remedies of, in case of variation of rights, 157, 158, 
rights of, depriving by alteration of articles, 66, 67 

minutes, board meetings, of, book for. 195, 196. 197, 734 

presumption, 195, 197 
signature by chairman. 195, 196 
general meetings, of, book for, 195, 196. 197. 734 

copy of, rights to. 193, 196, 197 
inspection of, 195, 197 
presumption, 195, 197 
signature by chairman, 195, 196 
meetings, of, importance of, 195, 196 
official liquidator, see official liquidator, infra 
proceedings, of, value of, 188 

reduction of capital, as to, registration of, 130, 152 
signed by chairman, presumption, 195, 196, 197 

misappropriation, appointment of receiver upon, 337 
misfeasance, application as to, costs in, 621 

discovery in, 621 
limitations, 621 

nature of proceeding, 620, 621 
procedure, 620, 621 
whom, by, O15, 620 
claim for, sale by liquidator, 496 
damages for, whom, by, 613 et seq. 
instances of, 617 . 

meaning of, 616 

officers guilty of fraudulent preference, against. 609 
protection against, in articles, 619 


140 


159 
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misrepresentation, elements of, 278 

shareholder, to, proof of, 266. 267, 2O8 
shares upon, effect, 416 

misstatement, prospectus in. liability in respect of, 266. 267 
Mitakshara law, shareholder under, deceased, coparceners' right, 7,, 

money, allotment, before, keeping of, 28j, 289 

delivery of. to official liquidator, order for, 504. 505. <507 
liquidators’ bank account, at. court's control over, 515 
order for, name of company to be mentioned. 167 168' 

payment of. order by court as to. 515 
raising of. by liquidator. 491. 497 ' 

moratorium, lianking company, as to. O87, 688 

mortgage, British India, outside, registration of, 314, 327. 328 

chronological index of. 333 

creation of. power of company as to. 315. jiG 

when complete. 327 
delientures, classes of. 316, 523 
definition of. 321 

deposit of title deeds, by, creation of. when complete. 327 
foreign company, by, inspection of. 675 

register of, 675 

properties, on. registration, 321 
instrument of. copi<s of, inspection of. ^46 

keeping at registered office, 354 
modification of. registration of, 334 

omission or misstatement as to, rectification of. 339. 3.10 
powers of company to, how gi\'(‘n, 315 

. , utilised. ^i6 

priority of. over floating charge, ^25 

property partly outside Hritish Imlia, registration, ^28 
register of. srr register, infra 

registration of. alisence of. effect. ^14, 319, 328 

certificate of. 

directors' <luty as to. 735 

non-cornpliance. ppj 

procediin* and effect. i, uo 327 

whose <lutv. ^27, tti' ' 

sat.sf;L( tion of. n gistn.tion of, non-cornpliance, 3.14 

omission of, 3^9 

• procedure. iV* 

st.itenient in annual list. 9, 9= 

'inc.dle.l capital, of. when allowable. 120 .21 

uiiniing up order, tu-fore. effect. 449.' ,50'’ 

mortgagee, ^houa, 1^, against registration of satisfaction, 344 

“)IU( to. satis}.Kf ion or pavment. about 

position (.f, ,,, win.ling up. ' 

registration of mortgage by. 327 

motion, annual general meeting, at, 175 

moveable property, mortgage or cluuge'on registration of 

sale of, by olheial li,,ui,lator. 40., .pjf,' 322 

municipal, part of name, sanction for. 49 
mushroom company, winding uj) of. 4,7 
mutilation, books etc., of. penalty. 622 
mutual dealings, meaning of. 510 
name, company, of, company, supra 

limited company, of. affixing of. ,67. 168 
‘neglect to pay*, meaning. 4,3. 4.,5 

negligence, director etc., of. liability for. air 21- 

inailyertenco, as. 340 

liability for, relief against, circumstances. 691 
meaning of, 618 '“"t'tled. 692 



index 


negonable instrument, hook debts, of, deposit of, if mortgage or charge 

drawing etc., of, by liquidator, "o6 X' 

making etc., of, companv, bv. 240, 241 2^2 
power of company to issue.'241 ^ 

net profits’, meaning, m calculating managing agents’ remuneration 2jo 231 
newspaper, adverti.sement 111, as to closing of register of members, ri6 

prospectus, of. contents. 257 

. foreign companv, 674 

nominal capital, amount unpaiil upon, realisation for winding up 412 

non-cognizable offence, definition of 6fjo 

offence under Companies Act as, 68g 
non-registration, company, of. effect, 30 

mortgage of charge, consequences, 314, 32S 
notes, liquidator’s bank account, at, court’s control over, 515 

notice, actual, irregularity, about, 14 
adjourned meeting, of, 185 
appointment of. auditor. 380, 381, 382 

liquidator in \'oluiitary winding up, 571 
receiver, 

call. for. 131. 705 

change of office, of. 164. 163. 167 

company, by, name to be mentioned in, 167, ifi8 

transfer application, of. 100 
to, service of, 165, 1C6 

constpctive. articles and memorandum, about, 12. 13 
contributories, to, before making calls, 512 

settlement. 303 

customers of banking company, to, liefore registration under Part VIII, 6 ^^ 

debenture holders to, alteration of memoramlum, for. ^8, 49 

default in submisskm of, enforcement of, 646 

disclaimer, as to. 601, 604. 605 

dismissal, of, winding up resolution as, 547 

dissentient member, by, sale of property, as to, 552, 555 

to, as to transfer to transferee companv. 4<»5 

dividend, of. 742 
existing interest of director, 247 
extraordinary resolution, for, 191, 192 
foreign company, ]>y, particulars in, 669 

on, serv’ice of, 668, 671 
forfeiture of shares, for, 713 
further issue of shares, of, 309 
general, interest of director, as to, 244, 246 

unnecessan,', 246 

meeting, of, 184, 720. 721 

procedure, 744 
to auditors. 384, 389 

irregularity, of, in share certificate, effect, 83. 84 
joint holders, to, 744 
matters outside prospectus, of, 269 
meeting, of, contents of, 185 

for arrangement or compromise, 398 
period, 182, 184 
service of, 182, 184, 185 
who arc entitled to, 184, 183 
members or debenture holders, to, 257, 265 

to, service of, 744 

mortgagee, to, satisfaction or payment, about 343 
persons outside India, to, 744 
post, by, 744 

posted, but lost, effect, 416 
prospectus, as. 7 

issued without knowledge, as to, 276, 280 
realisation of call, for, 131, 705 
receiver, by. ceasing to act, 338, 339 
redemption of preference shares, 306, 308 
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notice, — C(/ntinued. 

refusal, of. for transfer of shares. loo, 700 
r^'^istrar, hy. after <lefault of returns, etc., 6.jf) 

to, cancellation of share capital, 136 

consolidation of shares, 136, 137' 
conversion of shares, 136, 137 
division of shares, 13O, 137 
increase of share capital. 137 
rectification of members, 121, 122 
subdivision of share capital, i^i, n6 
registration of mortgage or charge as. 315. 328 

order and minute for recluction, publication of is2 
removal of defunct company, as to, 641, 642 01, 152 

sale. of. shares with lien. 704, 705 

servants, to. winding up order, upon. 470. 471 

service of. provisions. 63. 744 

upon foreign companv, 668. 671 
shares, for, commission for shares in 200 
situation of office, of. 164 
special resolution, for, 191, 193 

4. . . , , . authorising sale by liquidator 

statement of kinds of capital in. 170 luuiaror, 554 

transferor company, to. 406 

unlimited liability' of directors, for. 162 

withdrawal of consent, of, for prospectus, 275, 280 

notification, change of officials, as to. 221 

gazette of India, in. rate of interest out of capital, 311 
oath, public examination, at. 531 

object, abandiniment of. winding up for. 435 

idteration of. aft<r registration under Part VIII 6*;a 
borrowing included in, 315 ' ' 

inqiortance of. 38. 40 
st.itenient of. in memorandum. 23 

offence, (omp,i„i( s Act, under c<,f;nizauce of, 68 ) 

jurisdiction in, 689, 690 

. . non-cognizable. 680 

criniinal. by (ornpany, 70 

relallou to < omp^rny', |.roserution for, procedure, 622, 628 

Winding up. m ((,nneclion witli. 628. et st'tj. 
office, lirilish n-gi-tfr, f,,r. notice about. i2i 

( li.ingf of. o'l |. j/,5, 1^7 

of pf < y 1 11. 111f; 1 f I i ng. 

lygistfrcl. iMff.siiy cl. 164. 105 

officer, authenti-ation. f-.-r. 

coinealnig name o| ( n-ditor. 755' ' ^ 

(oncealmenl by. pen.dty. 629 ‘ * 

comluft ol. < \amin.itif)ij into. b|:: 

roniract ex.-mp(ing. liniilaticns as to. 210 21 r 

Y::uu,';yu'::;:<.06 
<l( fault by. allixing name. ib.S ' ^ 

<oini)]c!ing (crtiiKafe oi shares etc. ai2 

< on on I u it li manager or managing agent 210 
rredib.rs’ meeting. v»<» ^ 249 

^■nfering in register of mortgages u6 

;ntry ab<mt issue of share-warrant'. '126 

I mg .iniMMl list and sumniarv, 95 97 

bal.imc sheet. 367 ' ' 

notice of consoiidation. division etc.. 1^6 

increase of share capital. 138 
onler for compromise, jigj ^ 

reconstruction etc., 404 

t... * variation of shareholders’ rights t«;v 

prospectus alter conversion, 407, 408 
return as to ollicials, 221, 22] ^ 



INDEX 
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6jo 


officer,— continued, 

default by,— continued. 

keeping register of contracts, 2.(4 

. . officials, 221. 22 \ 

maintaining index of memliers. 93 

register of members. 91 
mentioning appointment of rccei\er. u8 

kinds of capital. 170 
notice of refusal of transfer, 100 

special or extraordinary resolution for winding ui> s 18 
unlimited lial>ility of director, 1^)7 i()7 1 ' • I 

noting discount. 3(>j, 305 ’ ^ 

minute of reduction, 152 
preference shares in l>alance slieet 306 
posting alteration in memorandum and Articles. 7G 

registering charge on property acquired sulqect to charge ^2.1 

def>enture series. 345 ^ 

mortgage or charge, 3.J5 

satisfaction of mortgage or charge 
return of allotment. 295. 297 

sending copy of register or index. 113, uG 
Lise of name. 168. 169 
delivery by, to liquidator, 629 

of property by, order for. 504. 
discovery by, to liquidator. 628 
failure to furnish copy of minutes. 19G 
false representation, before winding up, 
falsification etc., by, 622 

High Court, public examination by, 531 
indemnity to, 211, 212 
information from, by auditors, 383 
liability of, false balance sheet, for, 366 

loan to or by company under same managing agent, 231 
negligence etc., for, 211, 212 
meaning of, 6 

misfeasance etc., by, damages for, 615 et seq 
misrepresenting debt of creditor, 155 
negligence etc., of, relief against, 691, 692 
non-compliance as to balance sheet, 365. 3G6 

extraordinary resolution 194. 193 
income and expenditure account. 365. 3G6 
profit and loss account, 363, 3GO 
special resolution, 194, 195 
offence by, prosecution for, 622 et seq 
public examination of, after winding up, 530, 332 
refusal by, copy of trust deed, 347 

documents to inspector, 378 

information called by registrar, 370. 371, 373 
inspection of copy of mortgage instrument. 347 

index of members. 113, iiG 
minutes of proceedings. J9G 
register of debcnture-Iiolders. 347 

meml>ers, 113. iiG 
mortgages. 347 
officials. 211, 723 

statement of affairs by, to official liquidator, 484. 485 
using seal, contravention, 168, 169 

violation of restriction as to purchasing own shares. 140 

official assignee, official liquidator, distinction, 476 

position of. as to shares, no 
liquidator, accounts of, 479 

after resignation. 4S2 
audit and inspection of, 499 
control of court over, 515, 516 
filing copy with registrar, 499 
form of, 499 

inspection by committee. 489, 490 
payment into, 314 
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ofTicial 


,— iotitin ued. 

liquidator, accounts of,— continued. 

presentation of. 499 

acts of. aggrieved fiy, remedy, 500. 501. 502 

necessary for winding up. sanction for, 492. 497 
validation of, 475. 481 
ag<‘nt. as. 478 

appeal by. costs of. liability for. 494 

leave for. 494 

refusal oi public examination, against 's t ^ 
application iiy. for court's directions, 500. 501 

order for examination, how made, 527 
public examination, as tf), 530. 532. 534 

appoiiitnienl by. advocate, etc., 498 procedure. 533, 54, 

of. affected by, remedies, 477. J78 

court. f,y. 473. 376 
invalid, acts after. 475, 476. 481 
procedure. 475 
purposes. 473.' 476 
receiver unnecessary. 476. 481 
security upon. 473 

amount. 479 

ascertaining creditors. 479 

attorney, partner as legal assistant. 498 
bankruptcy notice by. 493 

petitions bv. 4(^3 

I-Ill of ..xchang,., Inimir < tc.. I.y, .,97 

Ixioks to lie ke()t by. 498 ' 

calling meeting of committee, .189 

calls l,y. how ma.I.^s''/"''" 500, 501 

leave for. 640 

not bound by articles or prospectus. 511 
objections against. 314 
suit for. 312 

through court, wlun allowed. 311 
carrying on business. 4(^3 

sanction when given. .i()s 
compromise or arrangement bv. 194, 4<.8 ’ ^ 

conduct by. proceeding f<>r exaniina’tion. 328 
(ontrart iiy. mode. 478 ^ 

costs et(.. of. payment of. 320 fi svq 

proceedings bv. 4(14 

custodv of. books and documents of companv. 

' cCiue eft. I.y. sanction for. 4<>r. 4,,^ 

<eega(i(>,i !<.. court's powers. (,^9. pb, 

<l'liv,ry .,1 hooks t„, hy r.c.-ivoV lor .lohentiiif-hoUlcrs soo 

Proiarly .ti., to. a|.plicalion for. 507 ^ 

liaiiility on whom. 504 cl sea 

'IcsrriptioM of. 

the companv bv. .ini 
‘h^^iuoge of. upon ilissolution.' 321 

• I/O. i;*). Id*) 

as ri“cei\<T. .177 

delegation. 

duty ol, being im|)a!iial. 30 * 

... "i 

olitaining dissolution order, 32 < 
preparing list of contributories'. 492 
taking custodv ol all proiHTtv iS"* 
en.ploycc luuU r. costs of. priority of sm ' 

pt-c.it.oi, of .Iccl.s I,,. 

further report hy. .(Sy, 

contents. 532 

wlien may be made. 333 


1 99. 500 



INDEX 


official, 


■continued. 

liquidator.— conti}}i{t'd, 

guidance of by committee of inspection, ,79 
how to he described, ^83 

impartiality of. ^78 

interference with, as contempt. 477 
legal assistance to, costs of. 498 

puldic examination, for, 531 
sanction for, 498 

I • • . of. effect, 498 

limhdVo !>y- to deceased contributory, 491. 497 

liquidator under superyision order as, when, 586. S87 ^ 

management by, sanction for, 480 ’ ^ " 

minute books of. 498 

inspection of. 499 
misappropriation by. 479 

more than one. acts by. 475, 476. 477 

choice of legal ad\iser, 49S 
remuneration. 481 
officer of court. 476. 478 

official assignee, distinction, 476 
receiyer as. 469 

payment by. costs of statement of affairs. 484. 18s 
position of. 477. 478 f 1 a 

powers of. 490. 492 

as to administration of assets, 500. 501 
distribution of assets, 500, 501 
unregistered company. '667 
control by committee of inspection, 500, 501 

creditors and contributories. 500, 501 
sanction for, how obtained. 492 

when dispensed with. 493. 497 
granted. 492 

w’ithout sanction, order for, appeal against, 497 

. form of, 497 

preliminary report by, 531 

consideration of. 487 
contents. 486 
object of, 487 
time for. 4S6 

preparation by, list of contributories and creditors. 413. 499, 502 
proof and claim by, insolyency of contributory. 491 
provisional, appointment of, 475. 476* 480 

application for. 480. 481 
procedure. 480 

duty of, custody of all property. 487, 4S8 
powers of, 480 

limitations to. 497 
remuneration and costs of, 521 
statement of affairs to, 483, 485 


public examination conducted by, 535 

raising money by, 491. 497 

realisation of security by, costs of, 522 

recovery by, debts from contributon,*, 508, 5 ’^ 9 * 5 ^'^ 

rectification of register by, leave for, 640 

removal of, 481, 482 

appeal against. 4S3 
application for, procedure, 483 

who may make, 482 

grounds and instances. 482 

remuneration of, 481 

payment of, 521 
reduction of, appeal. 541 
report by, dissolution order, about, default, 523 

object, 533 
privileged, 533 

representative of creditors and contributories, as, 4/7 
resignation by, 4S1, 4S2 

sale by, with sanction, appeal against. 490 


51b 


108 
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suit etc. i>v 


official ,—covtifi ucd. 

lifjiiidator ,—cottlm ucd. 

sa 1 e. —c a fi t i h it ed. 

of assets rii hlor liv. -j<j6 
property hy, ^91, .490 

sanction for. 496 

settlement by. list of creditors. 516 
statement hv, same as preliminary re-port. 4K6 

of affairs to. aelmission of debt in, effect. 486 

contents. 483. 484. 485 
costs and expenses of. 484, 485 
default in. 484. 485 
<lirecting officer to'submit. 484 
inspection and copy of. 485. 486 
preparation of, 483, 485 
time for, 484. 485 
whom. by. 48J. 484. 485 

Ibo. 4<>8 
costs of. 494 

security for, 494 
sanction for. obtaining of, 493 

pleading want of, 49s 
trustee, as. 477 ’ ' 

unregistered company, for. suits by or against, 66? 
use of seal by. 491 ' ' 

vacancy in. filling of, 468. 469. 481 

vesting in. property of unregistered company 667 
\oluntary liquidator, as. 587. 588 
rec(“j\-er. appointment of. 469. 476 

duty of, upon winding up, 469. 470 
filling vacancy in official liquidator. 469. 481 
intimation to. winding up order, of. 454. ,9, 
meaning, 468 

ollitial liquidator, as, .,65, .,76, 

jirovisional liquidator, as. 480 
remuneration of. 469, 470 
rrU-n;-. Ilif-h Courts, pul.lic cxamiuatiou by s,, 
cu-rous |„o|„.,tv, di.srlaim.r of, provisions as to, V,oo,' , 605 

me.uiiiig of. Ooj 

onus, (orrij)eling iuisiness. as to, 2 ^7 

''"iMHij-orv wiudiuK up. afte'r voluntary winding ui., lu 
Ir.iu.lulf'ril prelerencr-. as to. bo8 ' * 

iH)t i( e (,1 4 miMit, of. ,j j (i 

pfoot ttf all-.tnifnt. of. ) if) 

I (’■ ' ' uli'-ti, in, 931 

h I < ,| r ,111, 11 [)<,n I 

orders, i- jp,.! in. ftmmer.11 ion of instances. 541 
’ '*‘1. nihl'r. eriloracment of. 5 ^() 

■ "‘'M'- as (o. a|,p<Ml from. 395. 402*.'4()^ 

lonninong .dfi ratH-n ,.f memor.indum. filing'of st 
111'nl oi. bv another (ourt. mode s ^8 ’ 

'•-V />nW/', setting asidf. 5 |2 
fort ieii. fxec ntion of, ^7 

iH-h n niid p..vnH-nt to . n-ditor. appeal against, 541 
P'n,.b- .■xamuialion. as to. appeal fi-orn 5,1 
l>‘' •li' /xamiiMtion. <.f. .appeal against, s'.i 
''■*l'l(tion o| (apit.d as to. i-assiug of. 132 

\ c ■ registration of. 132 

nfiis.d. of. inspr, lion <,f notes, appeal from,' 5.1 

\Mnding n|i, appeal against, 5.11 
s.OK honing eoni|.roinise. Iiling of. p,, ,0^ 

. reconstriietion etc., filing'of, ,0, 

'.Miiiling uj), for, appe.il against, 5.(1 

enforcement liv'other courts, 5,7, , .s 
m. a])p(al Irom, proxisions, 5^8 ct sen 
enforcement l,y other court. 5,7 i\s 
judgment, as. 5 j<) - 

I , rehearing of. provisions, s ,8 , / xc- 
xx.thdrawal under, l.anUing hnsincss, as, 677, (4o '' 



INDEX 


^59 


ordinary meeting, agenda lor, 722 

meaning of. 719 

special business at, procedure. 722 
resolution, appointment of director under, 216. 217 
shares, division of shares as, 79 

‘original partners', meaning, 226 

outsiders, articles how far l)inding on. 12 

constructive notice of articles upon, 12. 13 

i^^moraiidum upon. 12 m 
internal management, affected by. i ^ 

rights of, copy of register and index of membc-rs. 113, 116 

inspection of register and imlex of memljers. 113. 

. , , <>t ol/icials, 221. 22 1 

unregistered compaiu-. in connection with, ^5 

delivery of. to liquidator, 629 
falsification of. befoR* winding up, 929 

Parliament, Act of, ('ompanies under, exemption. 30. 

registration ot. 950 

partnership, company, compared, in winding up, .,12 

distinction. 31 

exceeding certain number. prohibite<I, ^o 
unregistered, members of. liability of. 30 

pawn, winding up, before, 630, 631 
pawnee, winding up, before. 631 


116 


papers 


payment, account of official liqudator. into, 51.1 

improper, auditors' tluty as to, 3H7 
in cash, meaning. 263. zS6, 297 

pension fund, preferential payment as to, 597. boo 

person aggrieved', meaning, 502 
meaning of, 36 

plaintiff, pending action, in, examination in winding up, 527 

‘plan of business', foreign company, of, meaning, 670 

plant, expenses of, interest on. 310 

pleader, declaration of compliance by, 72 

official liquidator, for, appointment of. .p;S 

pledge, moveable property, of, exemption from registration. 313. 319. .1^.5 

winding up, before, 630, 631 
pledgee, shares, of, as contributory, 413 
winding up, before. 631 

policy, insurance, of, restricting liability. 411 

policyholder, participating, member of company, 84 

poll, demand of, 56 

whom, by. 55 
withdrawal of. 56 

extraordinary resolution, at, 19T, 192, 193 
general meeting, at, demand of, 725, 726 

taking of, 725, 726. 727 

meaning of, 55, 56 

private company, in, demand of, 182. 1S5 

reasons for 56 

scrutiniser for, 57 

special resolution, at, 191, i93 

taking of, procedure, 56 

vote by proxy at, 183 

post, notice by, effective when, 744 

preamble. Companies Act, to, i 

significance of, in construing statutes, 2 

preference shareholders, cumulative dividend, with, in winding up, 5^9 

rights of. getting lialance slieet. 389. 39^ 

® profit and loss account. 3S9. 390 

reports. 389. 390 

inspectuni of auditors’ report, 3S9. 390 
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preference shareholders.— C()uti)iued. 

riglUs of.— continued. 

inspection of.— continued. 

balance sheet. 389, 390 
profit arid loss account 389. 390 
reports. 389. 390 

interference with, when allowable. 138. 139. i.,o 
same as ordinary member. ^89, 390 
winding up. 80. 81. 519 
shares, articles as to. 306 

classes of. 80. 81 
division of shares, as. 79 
issue of, 79, 80 

articles as to, 701 
nature of. 80 

particulars of. in balance sheet, ^o6, 308 
redeemable, issue of. 305. 307 

stated in prospectus. 252 
red('ni]>tion of. conditions, 305, 306.‘307, 308 

issue of shares upon. 30O. ^07. 308 
out of what, 305. 307 
second, issue of. 81 


preferential payments, calculation of, date. 598 

cre<litor, to, appeal against, i 

etTect of. upon cretlitors, 598 ' 

possession by debeiitureholders, upon 3*53 

receiver for debentureholders. by. 35^ 

winding up. in. enumerated. 596. 597. 598, 599 

priority of. 59O. 597', 600 

■ I i , uiien and liow to be made. so6 *;o7 «;o8 

rights, interference with, by arrangement. 397 

prejinlice of, by scheme of arrangement, .)oo 

t 


preferred ordinary shares, issue of, 81 


‘prejudice/ meaning of, 580 

proof of, contributory, by. in super\'ision order, 583 

preliminary agreement, costs of. preliminarv expense. 264 

expenses, provision tor. 283. 280 

statement of. in pros|)ectus, 234, 237, 264 

stntutorv report. 1*74 

what are. 264 

ic|>ort, ollkial litiui.lator. Iiy, sre oriicial li<iuidat(.r. 
‘prescribed’, meaning of. 6, 327 

Presidency Magistrate, cognizance of olTence l>y, 689 

towns, arbitration outside, company, by. 393 

principal business, meaning. 233 

register, meaning. i 2 3 

priority, conipany. of. postponed to security upon shares 99 

costs, amongst. 520. 321 ' ^ 

in \-oluntarv winding up. 373 
winding up. 321 .3(.r>. '(nn) 

W. f>0,> 

secured enahtor. 322 

private company, annual list or return by. 03, ,)r> 

articles in. 34 

aiulitor'l» 7 . .|o8 

l-alaiice sheet of, fding of ^6 
below two members, with. 300 uir 

commencement of busimss bV >03 

old. 8 

-lircctcr nK.ndar of. oadract of sale ,-tc. l,v. 2,,. 2,6 
.linctors of. -f oinco l.y, ' 

■'!>P<anfnient etc. of. >o,. 202. 203 


219 
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private company.— contuimd. 

directors of.— cun (inucd. 

Iiolclitig oliice in another. 21S 2^0 
if conipulsorv. ig« 

interest of. 2^8 

loan from another as director. 219 
to. 213 

managing agent, es, ccjiitract for sale hy 

loan to. 232. 233. 2 u 
nomination hv managing agent -> ' 

number. 736 ' “ 

retirement of. 199, 200 
exemption o(. tiling balance sheet, 567 

inspection by debentiireholdeis. 389 

preference sliareholders, ^89 
receipt by deljenture iiolders. ^89 

preference shareholders, 38«j 
sending copy ol balance sheet etc. -556, 358 

statutory meeting aiul report. 17b.’ 177 
first allotment of. 283. 290 ^ ' 

freedom of. as to meetings and votes. 181 
managing agent. 223. 223 

commission to director, 175 
loan to, 232 

remuneration uf. 2^0 
maximum members of. 25 
meaning of, 7 

meeting of, polls at. 182. 185 

quorum at. 183, 186 

member as managing agent, contract for sale bv m’ 
minimum members for. 25 . ^ • a. 

partnership, distinction, 25 
public company. dilTercnce. 25 

reduction of members, winding up upon. 326. .1 18 
restrictions as to, 7 
share-warrant in, 123 

shares of. purchase of. assistance f)y company, 130 
statement in lieu of prospectus by, 272 
statutory meeting of, exemption, 2O 
transfer of shares in, 7, 25 
examination. Court, by, in winding up, 523. 528 

who can he present. 529 
depositions in. 530 
order as to, appeal from. 531 
public examination, distinction. 532 
what is. 525, 53 A 
"fitness in, see witness, 

privileged statement, in annual general meeting, 173 
proceedings, banking company, against, stay of. 687. 68<S 

costs of, application of fine towards. 690 
criminal procedure. Code, under, stay of. 3^3, 36S 
Magistrates, before, restraining. 351 
restraint of, after winding up petition. 350 

under superxfision. 383. 587 
stay of, application for compromise, upon. 393. 303 

supervision order, after, 386. 3S7 
voluntar}'^ winding up. in 572. 373 
winding up order, upon. 363 

under supervision, after, 3^8 

voluntary winding up, in. adoption in compulscay wiiuling up. 38 
process, service of, upon foreign company, 668. 671 

set ofif in respect of, 508 

profit and loss account, adopt on of, 368 

auditing of, 356, 358 

auditor's report on, 383, 383, 385, 388 

authentication of, 363. 363, 366 

non-compliance, 365, 366 

contents of, 358, 360. 362, 733 

non-compliance, 365. 366 
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profit and loss account,— continued. 

deposit of. at registered office, 356 
details as to. 54 
filing of. 308 
inspection of, 336 

by del)enturchokler, 389. 390 

preference shareholders, 389. 390 
laying of. b<*fore meeting. 172, 355, 357 

failure. 365, 366 
TTic-niljers' right to. 356. 368 
[ireparation etc. of. by directors, 743 
private c<impany. inspection etc. of, 389 
provisions as to. 355. 336 

non-compliance. 365. 366 
re(cipt of. by debentureholders. 3(89, 3(>o 

preference shareholders. 339, 490 

sending of. failure. 363. 366 

to nu-mber, 336. 338 

subsidiary company, of. 361. 362. ^(>4 

certain schemes, of. cliarge on. 323 

due to member, \\hether debt of comj)any, 411, 419 
meaning of. in directors’ remuneration. 262 

managing agents’ remuneration. 2^0 
previous report as to. in prospectus. 233. 256 
set-off in respe( t of, 308 


promissory note, company. l)y. making etc. of. 240, 241 

name to be mentioned in. \by, 168. 169 
drawing eft . of by litjuidator. .|9J. 49O 

voluntary winding up. 5b8 

promoter, commission by. 2<>9 

to. as misfeasance. 617 
(onduct of. (‘xamination into. 913 
<ontract with, ratification. 261 
definition of. 23<S. 23(^ 

exetiitor of. misfeasance proceetlings against. 620 
liabilitv of, allotments, for. 28^ 

false prospectus, for, 276. 280 

to whom, 273. 280 
for prospectus. 273. 27b. 277. 279' 
to shareholders. 2bo 
nieaiiing (*f. 277. 

pa\'inen1 O). staterneiit in prospectus, 234 
posjii(,ti n|. fidiuiarc’. 230. 2bo 

I'gal, 2bo 

[a'.pos,| bv. unlimited liabilitv of director, proceilure. 162. ibl 
'' ' i’ liiis 1.',-. iin".|c;tsan( e. as. (>17 

’ . I .:‘i,iii |,v. f,, oiiK-i.d 

I'll b\-, for renmiu 1,1 ( ion. 2bi 
\-du.ifion b\-, ,,| Mood will. 2<>() 


li<luidator. .184 


promotion, fi ind in. publii examination as to, 3^0, 3^2 

reports al'-.||t. b\- ]i<|uid,»tor. 48(> 

faking in. iiiisu etc. by. (>13. bib 

property, ai (jiiired oibject to »!i,iigc. registration of. ^29 

( om e.dmeiit of. pf-nihw f>2<i 

<r<-<lif. f)!!. bii.'ie winding u[>. f)y) 

<usfod\ ol, lit-I winding u[) order. 487. 488 

<ie|i\(rv ol, to li<|iiid,t ((>r. i> 2 () 

''llai.tl licpiidator. order lor. 304. 303. 
w in.hng np, in. 3^ j ‘ ' ' ’ 

'liscoxi ia' of. (<, liipiidatof, ^>28 
tlispos.il ol, alter winding up. 388, 381, 

l<e(or<- w in.ling up. f) o 
dis< (*\erv- as to. 028 
enriuiiA abtiiit. by auditor. ^S8 
meaning <4. 3b8 

in reioMstnu tion etc.. 404 
mortgage ami < barge on, registration of. 313. 
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263 


property ,—contin ued. 

obtaining of. Ijy fraud, liefore winding up. 6^0 
purchase of, statement in prospectus. 253, 254 >^6 

receiver of. before wimling up " 

removal of, penalt\'. 620 

sale by liquidator/552. 553. 554. 555 

of, statement in prospectus, 25 n 2^4 2^6 
wrongful application of, penalty. 694. 695 

oI)taining possession of, penaltv.'694. 695 
withholding possession of, penalty. 694, 695 

prosecution, delinquents, of, assistance at, 623. 627 

negligence. 624. 627 
procedure. 622. 628 

institution or defence of. by oflicial liquidator. 490, 49 ^ 
misfeasance etc., as to, Crown prosecution 6>j 
onus of proof in, 631 ' 

report of inspector, upon, 376, 377 

prospectus, advertisement, distinguished from, 2/ 

allotment, before, 272 


not made after, 283, 289 

Bengalee, translation from English, filing of, 252 
binding effect of, in calls by liquidator 511 
commencement of liusiness, after, contents, 257 
commission for shares in, 299 

company carrying on business, of, contents of. 255 
construction of, rules for, 268. 269 
contents of, 252, 237. 273 


existing company, of, 233 
contract referred to in, alterations of, 275 
costs of printing etc., preliminary expense, 2C4 
definition of, 26, 252 

document offering shares and debentures, as, 272. 273 
false, liability as to, survi\'al of. 282 

to whom. 273. 280 
persons liable under, 273. 279 
remedies against, 267 
rights as to, 275, 276. 278 

when barre<l. 281. 282 


statement in, liability for, 273. 276, 279 
filing of, 251 

after conversion into public cornpniiy. 407, 4('S 
statement as to. 231, 252 
foreign company, by, 669, 676 

meaning. 670. 673 
requirements for. 672. 673 

non-compliauce. 673, 

form of application with. 270 

further capital, for. liability as to. 276 

issue of, criminal liability of directors as to. 20> 

duties in respect to, 267 

person responsible for. duties and liaijilitits. 231 
statement about filing. 251. 232 
matters outside of, notice of. 269 
meaning of, 7 

minimum subscription in. 232, 282. 284, 2S3 
misleading statement in, liability for. 275. 276 
naming of directors in. restrictions. 201. 202 
newspaper advertisement, as, contents. 237 
particulars of, 252-257 

discount of. 303, 305 
person authorizing, liability of. 275, 279 

responsible for, contravention by, 269, 270 
private company, for, 25 
public company, for, essential, 26 
publication of, date of, 251 
registration of, 251 
requirements of, 252 
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prospectus,— continucfl. 

requirements of— continued. 

contravention of. 270 
^^aive^ of, 269, 270 
return of money «'ifter. 2^3. 289 
signinf? of. 251' 

statement in. first managing agent, as to, 227, 229 

lieu of, see statement in lieu of prospectus, infra 
tests for ascertaining. 26 
translation of, whether prospectus, 252 
underwriting agreement in. ^02 

year after commencement, exemptions for, 202, 203 

provident fuinl, contriliutions in, interest on, 696 

investment of, 6<>5, 696 
receipt for, inspection of, 696, 697 
preferential payment as to, 597, 600 
regulations as to. 695. G96 

non-compliance. 696 
object of. 696 

Insurance Societies Act. companies under statement of account by. 

savings for, 698 

societies, statement 1)\'. display of. 368, 3G9 

form. 771 

winding up of. 410 


provisional licpiidator, appointment of, 463, see also official liquidator, supra 

proxy, attestation of, 57 
blank, in. 57 

compromise or arrangement, in. 394, 398. 399 
costs of. 57. 181 

cT(‘ditors' meeting, at. for compromise, 394, 398, 399 
donee of, description of. 58 
expenses towards, liability for, i8i 
form of, 730 

deposit of. 57. 730 
instrument for, 729 

form. 182, 185, 730 
writing of. 183. 189. 729 
meaning of. 728 

members' meeting, at. for compromise, 394, 198, 399 

right after. 728, 729 
solicitation for, by director. 181 
stamp on, cancellation of. 38 
stamped, by directors, 7 ^c) 
valid until \anceIU-d. 38' 

\ ote by. 37. 728 

at [>oll. 183. i8(>. 728 
on show of hands, at. 727 
who may be 38. 183. 189. 729 


public company, ron\(Tsion to. 407. 408 

meaning of, 7 
luimljer of members of, 23 
l)rivate comiJany. <li(Ten'nce, 25 
examination, adjournment of. 5 

coiuluct of, entrustment of 353 

costs of, 5^,. 3,,. 3,3 

tiinctors, etc., of, .-.ftcr uiiuling up. 530. 532 
urt UT reporf by Ikp.i.lutor, after, 5^2 
holding o(. competency for, 3^! 
notes of, inspection of, 3^1. 

taking tlown, 331. 3^1 

used as evidence, 3^1 31c 

or<ler for, 330. 33., 

dischargt' of, 3^^ 

person examined at. appeal by. 3^4 

costs t<J. 331. 3^3 
discliarge appli'ca'tion by. 
lawyers for. 331, 53.J 


533 
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puh\ic,^continued. 

examination ,—con tin tied. 

private examination, distinction, 532 
purpose of. 530. 532 
questions at. 531, 534 
refusal of. appeal against, 533 
when competent 530, 532 
witness at. see witness, injra 

prosecutor, prosecution by, report of inspector, upon, 376, 377 

to. prosecution of delinquents, 623. 624, 627 
Publication, notice, of, removal of defunct company. 641. 642 

purchase money, property, of. provision for, 282. 286 

sold. of. statement in prospectus, 254. 263 

‘purchaser’ meaning of, 515 

payment by, into scheduled bank, 514 
qualification shares, directors, of, see director, supra 
Queen, part of name, sanction for, 46 

quorum, absent, fate of resolutions. 186 

board meeting, in. filling casual vacancy. 200 

fixing of. 7^8 
interested director, by. 248 
final general meeting in, 557. 565, 566 
general meeting, for, 183. 186. 723 
importance of, 186 
meeting, at. 183, 186 
one, by, 186 

part of indoor management, 13, 14 
proxy, by, 187 

representative of another company in, 190 
want of, ignored, 318 

railway companies, interest out of capital by, 311 

rates, meaning of. 599 

preferential payments of, 596, 598, 599 

reallotment, forfeited shares. of, 290 

reasonable care, auditor, by, meaning, 386 

receipts, accounts, of, in statutory report, 174 
books for, 354 

name of company in, 167, 168 

receiver, appointed by Court, position of, 3^6, 337 

debenture holder, instances. 335 
out of Court, accounts of. filing of, 33^. 339 
appointment of, after official liquidator, 476. 481 

before default, 336, 337 

Court, by, grounds, 336, 337 ... . 

or debentureholders. b3^ distinction, 330 

effect of, 337 

on floating charge, 326 
entry in register of mortgage or charge, ,335 
notice of, duty of, 335 
outside Court. 335 
‘ registration of, 335. 676 

stated in invoice, letters, etc., 338 
when just and convenient, 337 
ceasing to act, notice to registrar, 338, 339 

debenture holder, by, books of, delivery to official liquidator. 500 

position of, 337 
for, liquidator, as 580 

preferential payments by, 353 

^ failure,. 354 

default by, filing of accounts, 338, 339 q 

mentioning appointment in documents, 33 » 339 

delivery of property by, order for, 5 ® 4 ' 5 ^ 5 ' 5^7 
duty of, 338 
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receiver,— continued. 

foreign company, of. filing of accounts of, 676 

registration of appointment of, 676 

liability of, 336 
manager, as well, 335 
removal of, 336 

reconstruction, provisions as to, 403. 404. 405 

sale of property for, 553 
scheme of, 635 

recovery of property, action for, leave after winding up, 468 

rectification, omission to inform registrar about satisfaction, 339 

register, of, action for. leave after winding up, 468 

charge, of. 339, 340 

members, of, in winding up. 502, 503. 504 
mortgages, of. 339. 340 

redemption, capital, reserve fund for, 306. 307, 308 

reduced, and,’ addition of, when. 143, 150 

reduction, share capital, of. see share capital, infra 

reference, arbitration, to, by company, 392, 393 

register, accountants, of, maintenance of. 379 

charges, of, entry of appointment of receiver. 335 

ceasing by receiver, 338 
rectification of, 339. 340 
registrar, by, 332 

companies, of, existing, continuation of. 698 

removal from, 641 
restoration to, 642, 644. 665 

effect. 644 

contract, of. directors’ interest, as to. 244. 246 
<lebenture holders, of, closing of, 347 

copies of, 347 
inspection of, 347 

directors, of. 221. 222 

managers, of. 221, 222 

managing agents, of, 221. 222 

members, of, alteration of. noted in index. 93 

annual list and summary in, 95. 96 
as evidence, 413 

British, see British register. suf>ra 
closing of, 113. 114, I lO 

limitations and procedure. 116 
contents of, 90, 92. 97. 122 
copy from, provisions as to, 113, 114 
cntr>' in. after conversion of shares into stock, 137 

ceasing to be member, 116 
joint holders, as to, 91, 702 
onus of showing incorrect, 122 
presumption, 92 
sharewarrant. as to. 126, 127 
evidentiary value of. 122 
extract from, 113, 114 
fraudulent entry in. 116. 119 
inspection of. 113. 114. 390 
keeping of. 90. T13 

hen on, oflicinl liquidator not affected by, S07 
object of. 92. 217 y D / 

omission from. 116 

persons named in. members. 412 

placing name on. effect. 85 

. . wrongly, 89 

principal, meaning, 12 j 
rectification of. 26> 

befi>re <lissolution, 503 
l'\- liquidator. 58S 

(dlicial liquidator, 640 
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register,— contiyiued. 

members, of,— continued. 

rectification of,— continued. 

costs of, 121 

fraud and misrepresentation for. 116. 119 

grounds for, 116. 118 

in winding up, 502. 503, 504 

notice to registrar, 121, 122 

object of. 117 

parties to proceeding, 120, 121 
procedure, 120 

transfer after winding up, on. 515 
who may apply, 116, 118 
removal from. 92 
trust not to be entered in, 97 

wrongly in or omitted from, if contributory, 413, 415 
mortgages, of, by foreign companies, 675 

compulsory for all companies, 346 
entry of appointment of receiver, 335 
ceasing by receiver. 338 
kept by company, contents, 345 

inspection of, 346, 347 
omission in. effect, 346 
registrar. 332 

copies of. 332 
inspection of. 332 

lien on, official liquidator unaffected by. 507 
rectification of. 339, 340 
officials, of, inspection of, 221, 223 

keeping of, 221, 223 

rectification etc. of, action for, leave after winding up. 468 

courts' powers as to, delegation of, 640 
jurisdiction in, 118. 119 

registered office, absence of, 166 

alteration as to. filing of order in, 53 
change of, how^ and when allowable, 48, 49 

effected, 166 

foreign company, of, filing with registrar, 668 

jurisdiction for winding up, for, 28 

instrument of mortgage or charge at, 334 

minute books to be kept at. 195, 197 

necessity of, 164, 165 

sending to, report of inspector, 375 

service of demand at. 439, 44 1 

documents at, 391 
statement of, in memorandum. 23 

**egistrar. Act XXI of i860, under, meaning. 698 

application by, for Courts’ order for document, 370, 372 

enforcing returns etc., 646 
wdnding up. 426, 448 
appointment of, 645 

assistant, see assistant registrar, supra. 
certificate by, change of name, as to, 46, 48 

reduction of capital. 151. 152 
registration of mortgage or charge, 328, 333 

order and minute of reduction, 152 

transfer of registered office, 53 
upon registration under Part 655 

of incorporation by. 69 

conclusive, 72, 74, 75 
wrongly given, 75 
refused, 75 

Charitable Societies Act, under, meaning, 698 

complaint to, frivolous, 37 i» 373 

grounds. 370 - 372 

deputy. High Court, public examination ^'>>''^ 53 ^^ 
documents submitted to. insufficient, 369, 37 ^- 3/2 
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357 


676 


296 


registrar,— contifiued. 

duty of. entering notice of ceasing to act by receiver, 338. 330 
nling ot winding up order, upon, 470 
Jiiforming mortgagee about satisfaction, 343 
keeping liquidators’ statement. 636. 637 
prosecution for offence, in. 623. 626 

of delinquent persons. 622 et Sea. 
registering mortgage or charge. 327 
regulations as to, 645 
upon appointment of receiver, 335 
existing, acts to be done to or by, 645 

continuation ot. 698 

extension of time by. as to balance sheet, 3S6 
fees to. 391. 392. 646. 745 

credited to Crown. 646 

enumerated in Table B. 646, 745 

filing with, accounts by liquidator in creditors* winding up, 565. 566 

r . . rnembers' winding ud. Ksj 

of official liquidator, 409 
receiver. 438, 339 

affidavit for qualification shares. 201. 202 
altered memorandum and order, 54 
annual list, 95. 90 

statement by liquidator. 636. 647 
appointment of receiver of foreign company, 
balance-sheet, 367 r 

of foreign company. 669. 671 
charge under senes of debentures. 440 ^ 

commission etc. on debentures, 441 
consent of director. 201. 202 
contract for allotment other than cash, 295. 

qualification shares. 201, 202 
copy of extraordinary resolution, 194 los 
s])ecial resolution. 194. 105 
declaration by advocate etc., 72 

of solvency. 548. 549 

documents for registration of old companies 6S2 et sea 

fees for. 745. 746 

hrial accounts by liquidator. 557 
list of consenting directors. 202. 203 

members, after conversion of shares i 47 

mi.rtgag.’^o'r'd'a‘rge. 

notice ni cancellation of share capital. ,33, 136 

coiisolKlation of shares, i 16 i 17 
conversion and division of shares i ,6 
increase of share capital. 137 
olhee for British register, 123 

■'i'‘''<l'' >sion of share capital m , ,a 
ord. r confirming alteration of memorandum 53 

reduction of capital, 150, 132 
r<organization. 148 
‘ eclanng dissolution ns void. 64s 
'Kferring dissolution of creditors^^-inding up, 565, 56O 

for recoiistruclion etc tvinding up. 558 ^ 

I’n'i.raiuriois aXniB '“h's""''' 329 

pros])ectiis. 251 

r *^<>'iversion. ,07 ,08 

return of allotment. >93. 206 

hnal meeting by liquidator. 357 

HI creditors* winding up. 565, 566 
member s winding up. 557 
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registrar,— continued. 

filing with,— continued. 




178 


69 


687 

38J 


088 


special resolution. 194, 195 
statement about cash reserve 68s 
statutory report, 173 ’ 

default in, petition for 

summary, 95, gO 
winding up order. 470 

Hi^lh rn,f4‘ ^^ticles and memorandum. 

^igh Court, public examination by. 

information to. satisfaction of debt 

investigation by. 369. 370. 371 

. financial condition of banking company, 

keeping of, chronological index of mortgages or charges, 

register of mortgages and charges, iiz 

list of members filed with. con\’ersion of shares' after i i- 
rneaning of. 7 ' 

minute by, about dissolution. 32 

notice by, after default of returns etc.. 646 

to. appointment of liquidator in voluntary winding up 371 
British register. 123 o 1 a/ 

consolidation of shares. 1^6. 137 
conversion of. shares. 136, i ^7 
division of share. 1^6. 137 
increase of share capital, 137 
rectification of register, 121, 122 
registered office. 164, 165 
trust, 97 


power of, calling for information or explanation. 369, 370. 371, 372. 

requiring evidence for registration of okl companies. 634 
record by. fees. 745. 746 

refusal by, allotment return out of time, 298 

registration by, account etc. in creditors' winding up, 565, 366 

inemliers' winding up. 337 

articles. 69 
memorandum. 69 
refusal, 37 

satisfaction of mortgage or cliarge. 34 | 
removal by, defunct company, 641 
report by, banking company, about. 687. 688 

investigation upon, expenses. 376 
unsatisfactory affairs, 370 
of inspector to. 375 

keeping of, 376 
to, dissolution order, 523 

intended prosecution. 622, 627 
salary of, 645 

sanctions of, change ot name as to, 46, 48 

service upon, of documents. 391 

winding up petition by, circumstances. 431, 448 

registration, absence of, effect, 34, 35 

applicant for, liability of, 202 
appointment of receiver, 335 
articles, of, 69 

documents to be filed at, 202 
association not for profit, 76 
banking company, 681, 685 
certificate of, endorsed on debenture. 333 
charges, of, property acquired subject to charge, 329 
under series of debentures, of, 33 ^ 
commission etc. on debentures, 331 
companies Act, under, necessary when, 30 

under old Act, of, 630 et seq. 

requirements, 652 et aeq 


discount etc. on debentures, omission, 35 ^ • 332 


floating charge, 313. 3/9 
joint family partnership. 30, 32 
members, of, 125 


373 








870 


INDIAN COMPANIES ACT 


registration,— coulimted. 

memorandum, of. 69 

documents to be filed at, 202 
effect of, 69, 70 

modification of mortgage or charge. 334 
mortgage or charge, of, absence of. effect, 314. 319, 328 

as notice, 315, 328 
certificate of, 328, 333 
creditors' right before, 329, 341, 342 
effect of, 328 
interested person, by, 334 
non-compliance, 344 
procedure and effect, 313, 319, 327 
time for, 313. 314. 327 

extension of. 328, 339, 340 

effect, 340, ^43 

, . ^ , whose duty. 327. 334 

object of. 30 

offices, estafilishment of, 645 

existing, continuation of, 679 
old companies, of. certificate for, 655 

effect of. 656 et seq. 

on suits and decrees, 65G 
procedure, 650 et seq. 
saving of existing liabilities of, 655 
vesting of property upon, 655 
winding up after. 656. 657 
order and minute of reduction, pulilicatioii of, iS2 
Kegistration Act. under. 327 

transfer of shares, of. see transfer, injra 

regulations, Talde A, in. compulsory, what are. 54. 700 
‘rehearing’, meaning, 542 

orders in winding up. of. provisions. 538 et seq 
‘relevant date’, meaning. 485 

religions, j)romoting, association for 70 

payn.e„t d. 599 

Jinonty of, 573 

Repeal, Acts. of. extent, b9<>. 77^ 
effect of, 699 

report, a,alitor, hv, a.s to profit an<I dividen.ls in prospectus, 255. 25G 

contents. 383, 388. 389 ' n:)* 

inspection by i>reference shareholders. 389. :ioo 
members, to. j8 j ^ 

private company, of. inspection etc. of. 380 
false statement in. penaltv. 69 < 

jn«;re,st out of capital, as to. 5,0 
ay.UK of, at auMual Kcneral meeting, ,72 

shareholders. 389. 390 
256 

tinsati.sfactory allairs. 'ai;out!^370 

repre.sentnt.ve, decea.sed contributory, of, liahilitv of ,22 422 
reputnt.on, loss of, company's suit for. 

re-registrntion, limited company, of, if,o 

reserve account, amount recoinmende<l for. ^38. 33^ 3^,^, 

Reserve li,ud< of fndi.a Act. application of.' 680 ' 

part r)f name, sanction for, if) 

Sc 1 k‘(Iu 1 (“<I bank niufi'r. 514 


. inri'iiny, 172 
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reserve,— continued. 

capital, cancellation of. 16j 
charge upon, 162 

uncalled capital, distinction. 161. 162 
consideration of. in calculating trading result 2s6 
fund, amount recommended by directors. 358 ^so 
application of, 741. 742' 
articles as to. 359. 360. 741, 742 

banking company, of, see banking company, supra 
capital redemption, keeping of. 306, 307. 308 ^ 
creation of. by directors. 359, 741, 742 
directors powers as to maintaining. 80 
investment of, 360 

purposes of. 359, 360 
liability, of limited company, 161 
share capital, of unlimited company. 161 
resolution, circular, by, 59 

extraordinary, see extraordinary resolution, supra 
quorum, without, effect, 186 ^ 

reduction of capital, for, effective, when, 132 

meaning. 143 

special, see special resolution, infra 

statutory meeting, at, when allowable, 175. 178 

voluntary winding up, for, meaning of. 54 j 

. valid when, 545 

winding up, for, act of insolvency, as. 606 

restrictive, covenants, disclosure as to, in prospectus, 264 
returns, allotment, of. contents. 295. 296 
default in, enforcement of, 646 
director, as to, 221, 222, 223 
false statement in, penalty, 693 
manager, as to, 221, 222, 223 
managing agent, as to. 221. 222, 223 
revenue, meaning of, 599 

preferential payment of. 596, 598, 599 
review, includes rehearing, 542 

powers of Court as to, 542, 543 

Royal Charter, companies under, exemption. 30. 33 

winding up of. 409 
part of name, sanction for, 46 

rules, advertisement, for, of winding up petition. 433 
auditors' certificate, as to, 379, 381 
making of, by High Court, 639, 640 

powers, 392 
publication of, 392 
winding up petition, for, 432 
salary, definition of, 599, 600 

preferential payments of, 596 

sale, leave, without, void when, 609. 610 

liquidator, by, with sanction, appeal against, 496 
winding up order, before, effect, 449, 450 

sanction, Local government, interest out of capital, for, 310, 311 
Schedule, first, 700 

fourth, 773 
second, 747 
third. 754 

Scheduled bank, account of official liquidator in, payment into, 51 ^ 

allotment money kept in, 283, 289 
cash reserve of, 680, 685 
definition of, 514 

deposit with, securities of employees, 695 
payment into, by liquidator, 637, 638 
reserve fund of, 680, 685 

scheme. Amending Act, before, provisions, 405, 406 

arrangement, of, duty of court as to, 400, 401, 402 
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scheme,— continued. 

nrranRf‘ment. of.— continued. 

modification of, 401, 402 
sanctioning of. 394 

reconstruction etc., for, provisions, 403. 404. 405 
science, promoting, association for. 76 
scientific associations, unregistered, winding up of, 664 
scrip, delivery of, with transfer deed. 100 
scrutiniser, poll. for. 37, 726 


seal, authentication, for. 645 

company, of, authentication by, report of inspector, 378 

for use abroad, 242. 243 
name in. 167, 168 
preliminary expense. 264 
use of, 734 

by official liquidator. 491 

secretary, authentication of documents by, 391 

certificate [>y. accuraev of annual list and summary. OS 
commission to. 617 

declaration by. before commencement of business, 202 
default in-, giving iiotice of refvisal of transfer. 100. 109 

mentioning appointment of receiver, 338, 330 
description etc., of. in statutory report. 174 
duty of. calling board meeting, 738 

in connection with meetings. 734 
officer, as. 6 

position of. 734 

rights of, calling extraordinary general meeting. 180, 181 

general meeting. 720 
signature l>y, annual list. 95 

summary. 95 

signing of documents’by. 167. 168 

statement of affairs by. to official liquidator. 484. 485 
secretion, Iiooks etc. of. penalty. 622 

sections, lu-adlines to. significance of. 3 

in.irgin.'il notes to. irnjiortance of, 3 

secured creditor, piisition of. in winding up, 466. 467 

priority ol. o\er costs of realization. 522 

security, apiilicant. by. for imestigation. ^75 

costs, for, application for, 690 

bv limited company. 690. 691 

of inquiiv. for. as to i'nterest out of capital. 310 
creditor, of. application of. 594 ^ ^ 

cmfiloyec. of. deposit of. 695 

irujuiry about, iiy creditor. 388 

liqui(.lator. l»y, for costs of proceedings, 494 

in siiptTvision order. 58s 
loan for. company, by, 316 

irregularity in. effect, 317 
secretion etc. ol. penalty, 622 
ser^'iccs, for, whetlier creditor. 395 

Select Committee, report of, in construction of Act 4 

servant, < ontract, under, position of, upon winding up, 471 

disdiargc of. upon appointment of receiver. 3^8 

winding up c>rder. 470. 471 
meaning of. 399 

notice of dismissal, winding up resolution as, 547 
position of, business continuing after winding-up 471 

voluntary uiiuiiiig, upon, 47. ^ 

preferential pa\-nicnls to, 596, 509 ^ 

service, eontrarl of, securities in respect of, 695 
dcin.ind by creditor, of, 4 y,. 

.I<..ume',t. ,,r on eoinpanv and registrar, modes, V)i 
»"*'!((. (.ti.. of. uj)t>n eoinpanv. i(>5 *' 

loreign conqiany, 668 
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service,— continued. 

registrar, upon, of documents, ^gi 
winding up petition, of. 433 

set-off, calls, against, in \‘oIuntary winding up si:* 
contributory, by. 508. 509. 510. 513 514', 596 
in winding up, rules as to. 595. 596' 
insolvent contributorv, as to, 425 
secured creditor, by, 594 

settlement, arbitrator, by, 392 

share capital, absence of. procedure in registration, 35 

alteration of, general meeting, by, 133 

modes, 133, 134 
procedure, 133. 134, 135 
cancellation of, 133. 134. 136 

distinction from reduction. 133. 136 
notice to registrar. 133. 136' 
classes of. reduction of. 146, 147 
company limited by guarantee, of, 4^. 78 
consolidation of. 133, 134, 133 

notice to registrar. 1 ^C. 137 
conv^ersion of, 133. 134 

effect of. 137 

notice to registrar. 136, 137 
stock, into, 133 

distinction from other capital. 41 
division etc. of. 719 

notice to registrar. 136. 137 
full payment of. 284 
increase of. 133, 134 

notice of, 137 

registration of. fees for, 745 
issuing of, 41 

loss of, reduction of capital for. 142. 147 
what is, 147, 148 
mernorandum, in, 37, 41 
minimum subscription for, 282, 28.; 
paid up, cancellation of, 142 

paying off, 142 

payment of commission etc. out of. restrictions. 299. 302 
reduction of, by buying own shares, 140 

certificate as to. 132 
domestic concern, 143 
meaning, 142 

minutes of, part of memorandum. 132, 133 

registration of, 152 
modes of, 145, 146. 147 
object and utility, 144, 143 
objection by creditors, 144 
order for, 152 

registration of, 132 
procedure, 142, 146 
publication of reasons for. 133 
resolution for, effective when, 152 
sanction for, 142, 146 

necessity. 151 
scheme for, 143 

equity of, 146 

strict compliance of provisions, 142, 148 
use of 'and reduced’, 143 

reorganisation of, modes of, 138. 139 

procedure, 140 

return of, by way of reduction. 148 
statement of, in annual list and summary, 94 

articles, 54, 55 

subdivision of, I 33 » ^34 , 

notice to registrar, 133. 13^ 

certificate, articles as to, 702 


iio 






874 


INDIAN COMPANIES ACT 


share, 


■cofitiu ued. 

cortificate.— continued. 

ivsiie of. time for. 312 
loss of. renewal. 702 

holder, absent from meeting, how far bound, 188 
action Ijy, false prospectus, as to. 282 
in damages by, 266, 267 

agent of, right to inspect register and index, 115 
af)plication by, liolding annual general meeting, 171 

rectification of register. 116, 118, 265 
arrears, in, winding up petition by, ^30 
articles,- controlled by. 11 

bankrupt, liability for call, 132 
becoming. 313 

certificate to. demand of. 311. 312 

suit for, 313 

classes of, interests of, duty of directors as to, 360 

rights equal. 182 

of. statement in prospectus. 255, 265 
transaction in favour of another. ^90 
deceased, estate of. liability of. 112 

executor of. winding up petition by, 430 
further issue of shares, 309 

heirs as contriluitory. 422, 42^ 
lialiility for call. 132 
notice of call. 131 

to successors. 744 

persons entitled upon, 110. 710. 711. 713 

representative of. rights and liabilities of. iii, 1,2 
rights of companv. 112 

legal representatives, 111 
<leman<l of certificate by. ^12 

<lis[,oss(ssi<,n l.y, c<)ntr<;i ,4 .lircctors, from, so 
dissenting, notice to. 405 

rights of. as to transfer to transferee company, 40s 
entry in register, edect. 122 i ^ 

fully paid up. contributory, as. 420. 429. .no 
further issue of shares to. ^oc; 
llindu, deatli of. heirs upon. 71 i 
information to, by auditor, ^88 

mpinction by. company acting outside memorandum 21 
insolvency of. person entitle<l upon. 7^ 

vesting of shares. 110 
insolvent, notice to persons entitled. 711 

nreml,em, 390. 391 

li.t , f I f contrihiilorv. distinction, ,117 jm 

list ()f. before statutory meiding. ijk 178 

majority of. powers of. test ob i <9 

nuet.ng of. ascertaining views of majority. 411 

<Iutv of directors at 181 
minority of. remedies of. 138. 139 

variation of rights, in. 156. is7 iso 
n.isl.d, rights",ni-'jority, ,59 

nnsrcpn.scnt.-.tion to.' proof of. 266. 2(.7. ’f>8 

Mcu shn:" son’, fial.ility, .,22, .,23 

Xdrt*'t?’1"^ '<‘'v,"l.y, registration. ,01 

remedies of. 2()6 * ’ ^ 

liglits of, adjournment, as to. 72 j 

.-■djiistmcnt of. i,, w'iiuHng up si7 

•>"'H>.d gcm ral me ting. Tn. ‘iV'! ' 

tailing (Xtraordinary general meeting, ,78, 179 
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share ,—con i hi tied. 

holder ,—con tin ued. 

rights of.— continued. 

copy of index of member, 113 

register of members, 113, 114, 115 
equal. 79 

extract from index of members, 113 

register of members, 113. 114 
inspection of index of members, 112 

register of members. 113. 114 
management of company, i8 
notice of meeting, 185, 744 
promoter, against, 260 
proxy, after, 728, 729 
shares at discount, upon, 305 
transferring shares. loi 
\ariation of, meaning. 157 
voting, 183. 186. 188, 189 

special class of, variation of rights of. minority’s objection, 
stock holder, as, 717 

suit by, certificate of shares, for, 313 
trustee, as, effect, 97, 98 

liability, 99 

vote by. 183, 186,' 188, 189 
wishes of. in winding up, 473. 474. 475 
qualification, default in obtaining, effect, 218, 219 
register, custody of, official liquidator. 500 
scrip, blank transfer, with, negotiable how far, 108. 109 
share warrant, distinction. 124 
warrant, bearer of, position of, 125 

registration of name of, 125 
rights of, 124, 125. 718 
dividend on, coupons for, 124 
effect of, 124, 125, 718 
holder of, rights of, 125. 126 

winding up petition by. 430 
issue of. 124, 717, 718 

entry in register upon, 126, 127 
negotiability of, 124 
private company, by, 124 
rights of membership under, 125, 126 
share scrip, distinction. 124 
statement of, in annual list, 94 
surrender of, 125 

effect of, X27 

transfer of shares under. 124. 125 
shares, agreement for, avoidance of, grounds, 90 

proof of, 85, 86 
specific enforcement of. 89 
allotment of, see allotment, supra 

allotted, certificate by auditors, for statutory report, 175 
application for, acceptance of, 86 

agent, through, 86 
amount payable on. 2S3 
conditional, contributor^’ upon, 416 

effect, 87 


effect, 86 

form of. issue of, 269. 270 

misrepresentation, upon, contributory , 

waiver of, 283, 290 

withdrawal of, contributory upon, 415 
at discount, when allowable, 303. 304, 305 
par, allotment of, 302 
British register, in, transactions about, 123 
buying of, by the company, restrictions, 140 

misfeasance, as, 617 


classes of, 42, 79. 80, 81 

o l4-«»T-arion of rifrhts of 










articles, under, 701 

dividends to. statement in prospectus. 256 



15b. 


157 


158 
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shares, — conttniied. 

classes of,— continued. 

sjjecificatioa as to, practice, 42 

statement in prospectus, 255. 26s 
commission for. 298. 299, 300 

on, statement in annual list. 94 

balance sheet. 310 

statutory report, 174 

contract for, recission of. 93 

when complete. 28s 
conversion of. 717 

<lebentures. simultaneous offer for 2<>t 
deferred, 5ee deferred shares, suhya 
denotation of. 107 

differenl classes, of, consolidation of. j ig 

rights, with. 701 

disclaimer of. by liquidator. 600. 603, 60s 
discount, at. time for. 305 

lor, articles pro\ iding, eiTect. 10 

statement in balance sheet. 310 

<livision of. into different claIscs!*T38 
document ofTenng. prospectus. 272. 275 
fictitious name, m. inquiry in winding up. 527 
foreign company, of, meaning. 673 

forfcitcl, issue a,ul ^72 

liabilities upon, 715. 716 
sale of. 715 

statement in annual list. 94 
forfeiture of, contribiitorv upon. 417 

non-jiaynK iit of debts, upon, 71:1 
powers, as to. ^21 
procedure, 71^' 
nature (d. 81 

. , ■'^^■‘^(•irient in jirospectus. 2->.t 

lull\ p.ud u|), lien on. 70 ^ 

, , ■ transfer of. procedure. 100 

urti ( I issue of. proct'dure. 309 
I iMidii hens as to. I 10 
insol\ , Mt. of. \cstiiig of. I 10 

statement in prospectus -r 

j"-' 3 "'^- ^‘> 7 . 3 ^ 

cnfrv hi regisK'r. i)i, (,2 
,y ,lH.n (or direct..,Slii)., 20^ 

meanm,;'’;:;;' 

'"''rtK.,K,,|, ...(<■ ,s„ 

iiifure (.(, 7t, 

. issue of. 7,s. 7,<, 

'"' ''■'sim; .apital, („r. , „ , 

, , n-hls iin.l,.,-. I ,c ■ 

' 1 . l-liu h.ise ,4 ^ ' 

I'-'i rf i( uI,I f's 11 '7-ti^ It, i I a 

I-';: 

rer,(I.,| of' 'h!i ^ 

issue <.| s', '*t. > 3 S. 

.. -■ 


founders’ 


t; 


140 


os, ,30. t^c 

b-fleiJure * *»<-tions. 140, 141 

Min<-ii.Ier .i/ha t<-d 1,^. 


'll 
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shares ,—co ntimied. 

purchasers of, commission to, joo 
receipts from, in statutorv report, 174 

redemption of. unaffected by restriction against purchase no nr 
security upon, notice to company of go ^ 

share-warrant, under, transfer of. 124, ns 

special classes of, variations of rights of. 156. is7 is8 
stock, as, 7, 717 ^ 

subdivision of. rule-making as to, 639. 640 
subscribers for, liability to. for prospectus, 275, 279 

restriction for private companv. 7 
subsequent offer for. statement in prospectus 232 
summary of, f.ling of, 93. 94. 367, 368^^ " 

surrender of, contributory upon, 418 
transfer of, see transfer, infra 
transferability, 23. 79 

transferee of, in "A” list of contributories, 588 

presumption in favour of, 84 
rights of, 82. 83 

transferor of, in "B" list of contrihutories, 588 
transferred to infant, effect. 88. 89 
transmission of, loi, iio, 712 
vesting of, trustee in bankruptcy, no 
signature, subscriber, of, 44 

solicitor, appointment of. for deeds, on behalf of comp.any, 232 

liquidator under supervision, bv. 5S6 
under articles. 242 

company, of. affected by irregular administration. 318 
costs of, by liquidator, 494 

in winding up petition. 460 
declaration of compliance by, 72 
director as, 215 

irremoveable, under articles, effect, ti 
lien of, books of company, on, how far extends, 300 
registration of, 319 
liquidator, of, costs of, payment. 522 
misfeasance proceedings against, 620 
official liquidator, for, appointment of. 498 
retainer of. end with dissolution, 523 
right of, inspecting register and index. 115 
service on, winding up petition. 433 
witness, for, in private examination. 529 

solvency, declaration of, auditors’ report to, 5.J8, 5 ;9 

filing of, 548. 549 
object, 549 
procedure, 54S, 349 

‘solvent’, meaning of. 612 

special resolution, alteration of articles, for, 64. 66 

memorandum for, 4''' 

unlimited b:i! dity of dir-dors. 163 
appointing inspector, for investigativ-n, 
assignment of office of directors, etc., in. 209 
authorization by, for sale by liquidator, 332. 333 

invalid wiien. 552, 533 
notice for, 354 


copy, of, annexing to articles, 194, 195 

certified by officer, 194, 193 
filing of, 194, 195 
forwarding to members, 194. 195 
interest out of capital, for, 310, 311 

manager's remuneration in profit and Joss account, for. 360. 362 
managing agents' remuneration, for, 230, 231 

notice for, 191, 193 

period, 184 

poll at, 191. 193. 

reduction of capital, for, 142 
reorganisation of capital, for, 13S' ^39 
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special resolution,— cotttiniied. 

reserving liability of company, i6i 

sulKstitution of memorandum and articles, after registration under 

t . • f r Part VIII, 650 

voluntary winding up. for. notice of, 54S 

, . upon, 54J. 544 

what IS. 191. 192 

winding up by court, for, 426. 434 

specific performance, action for, lea\'e after winding up, 468 

agreerneiit for debentures, of, 452 
contract to lend money, exception, 352 
I<<]ief Act. jurisdiction under, in rectification of register, 119 

stamp, contract, upon, in allotment other than cash. 295, 296 

duty, new shares, upon, upon redemption of preference shares, ^07 208 

re-issue of <lehentures. as to. 349. 331. 332 
proxy, on. 729. 730 

cancellation of, 58 
costs of. 730 

State, part of name, sanction for. 49 

statement, afTairs, of. to official liquidator, mc official liquidator, suhra 

in lieu of prospectus, allotment, before. 272 

commission for shares in. 299 

contract referred to in. alteration of. 275 

filing of. alter coiuersion of private company, 407, 108 

before commencement of business. 29 < 
form of. 272 

new. 747. 749 
old. 732 
issue of. 272 

naming of director in, 201, 202 

. . statement as to first managing agent. 227 220 

l'<J»i'lator, l,y, in creditor's win.ling up. 5O,, ^ ^ ^^ 7 . 229 

jxnding Ii<iuidation, 636 

. insj)ectioii of, 636. 6^7 

\Mn(iing up. of. by liquidator in members' winding up. 556 357 

Statutes, construction of. rules for. i. sec ^/.so^Act, supra 

loreign comj)aiiv. of. filing with registrar ()()8 
special, companies under, winding up of. .,0,4 

statutory meeting, adjourned, powers of. 173 

adjournment of, i 75 

resolutions at. 173 
contracts submitted to, 174 
flefault in. winding up upon, 426. 411 
<lis<ussions allowable at. 17'; 177 

bolding of. ,73 

default in. n-medies. 173, 178 
ofqect of, 177 

under court’s direction. 4^1 
list of memb(‘rs at. 173. 177. 178 
I^rivate compaiiv. of. /o. ,7(>, ,-7 
I)rovisions ,is to. 173-178 

, .. i»‘>n-compliance with, nonaltv i?*; 

n'soliifion allowable at 173 178 ^ • /D 

report, certification of. 174 ■ ' 

auditor. b\', 173 
contents. 174. 178 

•li^cusMoM <>l. ut Statutorv meeting, 175 178 
OIn.K ol. .lelault in, petition as to. 17I, 178 

Winding up upon.'426. 4^4 
under courts ifirection h 4 
wall registrar. 173 
forwarding of. 17^ 

l)rivate company, of. 26. 170. 177 
stay, Proc<-e.li„gs, <,f proce.alings, 

^-uits, of. .see suit. lUjlil ‘ 

"iiHling uj., of. 172. .,7,. ,7. 
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stock, advantages of. o\-er shares, 136 

certificate of, issue of, time for, 312 
conversion of, into shares, 717 ’ 

notice to registrar, 136, 137 
procedure, 133. 136 
shares into, effect. 137 

debenture, endorsement on. certificate of registration, 

issue of. certificate of registration, without, ^45 
registration certificate. 333, 345 

disclaimer of. by liquidator, 600, 603 
holder, shareholder, as. 717 

of. vote by. nundier of. 183, 188 
in-trade, mortgage or charge of. 313, 319, 32^ 
investigation into, auditor, by, 385, 386 
re-conversion of, 717 
registration. 333. 343 
share, as, 7. 717 

share-warrant, under, transfer of. 124. 123 
transfer of. 717 

registration of, certificate after. 312 
subdivision, shares, of, meaning, 139 
submission, arbitration, to, I^y company. 392. 393 
sub-mortgagee, registration of mortgage by. 327 
sub-purchase, meaning, 269 

subscriber, memoran(Ium, of, change of articles liefore registration, cfi'ect on. qci 

contributory, as, in winding up. 85, 412 
directors, as, 199 
first directors by, 198. 199 
liability of. avoidance of. 85 

for call. 131 
limited company, of. 37 
member. 84. 412 

notice to, remo\'ed of dehinct company. 642 
number of. 3b 
position of. 90 
signature by, 44 

of articles i>y, 63. G\ 
who may be. 36. 37 
withdrawal by. 90 

subscribing, meaning, 300 

subscription, meaning, 279 

return of, when no allotment, 283, 289 

with interest, occasion, 283, 289 


subsidiary company. 


auditors' report of. in balance-sheet of liolding company. 3bf, 362, 363 
balance-sheet of. in balance-siieet of holding company, yy2 
banking company, of, st’e banking comparjy, .sa/va 
books of account. 364 

inspection bv liolding company. 364 

contract by, director’s interest in. 248. 249 
definition of, 7, 8. 27 

details of, in balance-sheet of liolding company. 361. 362 
director of, if compulsory. 198 

powers of. 217 

holding company, relationship. 686 
investigation of, by inspector, 364 

loss of. in balance sheet of holding compan>*. 36:. 362, 363 
meaning, 363. 364 

profit and loss account of. in .balance-sheet of liol<]ing company. 

361, 362, 363. 364 

of, balance-sheet of subsidiary' company, in, 362, 363 
meaning, 363, 364 
shares of, buying of. 140 


substitution, winding up petition, in 457 
Substratum gone, winding up petition on, 43^- 43^ 
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suit, continuation of. after re^^istratitjn under Part VIII, O56 
institution or defence of, by official liquidator, 490. 493 
leave, without, after winding up, 464, 465 

exemptions, 466 
objections. 465 

member, against, business with less than minimum members, 390. ^91 
pending, stay of. in voluntary winding up, 568 
restraining of, in winding up under supervision, 584. 587 
stay of. after registration under Part VIII. 660 

application for compromise, upon, 395. 403 
in voluntary winding up. 574 

winding up of unregistered company. 666 
provisional liquidator, upon. 463 
supervision order, after, 586. 587 
winding up order, uptni. 463 

under supervision, after. 468 
unregistered company, by or against. 667 


summary, accuracy of, certificate as to. 95. 96 

cont<-nts of. 94 
copy of. II j 

filit)g of, witli registrar. 95, 96 
preparation of. 93. 94. 99' 
j)roce<lure. misfeasance etc., as to, 615. 618 
share capital, of. form. 761 

supervision order, nu'aning of. 581, 582 

winding uj) under, set' winding up, infra 

surplus, <lis1ril>ution of, 517, 518. 519 

undisposed, after clissolution, disposal. 524 

surrender, imputations and effect of. 141. 142 

shares, of. mode of ceasing member. 9^ 

unaffected by restrictions against purchase of own shares 

Tabic A. Alt of 1882. untier, application of, 699 

adoption of, 54. 700 

In- companies registered under Part VUI. 657 
.ipf)htabdity of. t,. ^>3. 700 

t<» compaaits undcT former Acts. 618 
rcKuUt.ons coinpulsory, what aif, y, 5.,, 700 
Ji. At t \IX of 1837, under, 774 

application of. 699 
articles, as, 3 
<*t 1913, under. 745 
alteration of, 64 

lees mentioned in. 946 
J ir.st Schedule, in. alteration of. 391. ^9.2 

altered, effeet of. 392 

publication of. 391. ^92 

taxation, payment of. ascertaining trading result. 256 
taxes, prcderential jjavineiit of, 3<,9, 3(>8. 599 
Third Schedule, forms in. use of. 3*,,, 

time li.ibilifies. meaning of. 9.S5 

I' gisf ration ol mortgage charge, for, -ti^ 

extension by court. 3^0. 340 
title (Ice.Is, morlgagi- by deposit of. ^27 
qiKsfioii of, as to >haie.s. 117 

tort, vomj).my. to, suit for. 71 
t omp ,1,^ ’s lialalily for. ; 1 

trade adva i (is--mrnl , not as pr osju-i t us.. 7 

trading company, borrow ing powers of. 

■ hv. wlu n iMi.U i- si-al, 

law n-l.ifiug («,, I 

‘"in-isirred. u inding up of. (,(),. 961 

Tramways Act, In,I,an. , inlnn-st .nit of capital bv 

coinp.ain-. winding up of. (,94 • * 


141, 142 



INDEX 


881 

transfer, debenture stock, of. iS 

office of managing agent, of. 226, 228 
operation of law, by. loi. no 
shares, of, administrator, by, 112 

after call, effect.' 132 
blank, 107 

company registered under old Acts, of. 649 

compulsory winding up. after, effect. 588. s8q 

consideration for. 107. 108 

contributories upon. 410. 412. 416 

effect of, 107 

executor, by, 112 

forged, 109' 

form of, 104. 708 

instrument of. execution of, 100. 102, 70S 

loss of, 100 

procedure upon. 104 

, , repealed enactment, under, 697 

legal representative, by, iii. 112 

mode of ceasing to be'member. 92 

operation of, 103 

power of refusal, loi 

private company, in. 7, 25 

procedure, 82, 100. loi 

provisions. 82, 100, loi 

refusal of, 100, 709 

duties of companies in. 105 
fraud or misrepresentation, for. 108 
grounds for, 104. 106. 107, 710 
notice of. 100, 104, 709 
provisions, loi. iii 
registration of, certificate after, 312 

courts' interference in, 106 
duties of company in, 105 
instance of transferor, at, 102 
irregular, effect, 318 
liquidator, by. 588 
refusal of. 100. 709 
share warrant, without. 125 
winding up, after, 504. 515, 58S 

before, 450 

restrictions for, 7, 25, lor, 103. 104 

statement in prospectus, 255 
transferor's obligation in, 102 
supervision order, after, effect. 588, 589 
under share-warrant. 124. 125 
voluntary winding up, after, effect. 5S8, 589 
winding up, after, 515 

registration of, 504 
order, before, 450 
stock, of, see stock, supra 
transferee company, to, approv'al of. 405 

dissent from, 405 
notice, after, 406 
transmission, distinction, 712 
ransferee company, allotment to, 404 

meaning of, 403, 405 

in sale of property, 552 
proceedings against, continuation of. • 404 
transfer of undertaking to. 403, 404, 405 

indemnity by, 109 

legal representative, from, duties of, 112 
notice to, refusal of transfer, 100 

transfer of shares. 100, 102 
objection by, transfer of shares, to. 100 
party to rectification proceedings, 121 
title complete when, 103 
transfer application by, 100, loi 
winding up, after, as contributorJ^ 515 


III 
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transferor company, tlissentient member of, rigTits of. 552, 555, 55b 

meaning of. 40J, 405 

in sale of property, 552 
notice to. 406 

shareholders of, receiving partly paid up shares, 555 
trustee, as, for shareholders, 406 
death of. effect, 109 

delivery of certificate and deed by, effect, 108 
implied obligations of, 108 
liability for call, 132 

notice to, refusal of transfer of shares, 100 
party to rectification proceeding. 121 
position of, before registration, 103 
rights and obligations of, 102. 103 
transfer application by. 100. loi 
winding up. after, as contributory, 515 

transmission, shares, of, loi, no, 712 

treason, company, by. 71 


trespass, action for. leav’e after winding up. 468 

trunk lines, charges for, preferential payment of. 599 

trust, constructixe notice of, company how far bound, 97, 99 
deed, debentures, for, see debenture, supra 
equitable, notice of, company bound by, 98 
notice of, entry in register of member, 97 
undertaking, banking company, by. 678 


trustee, banking company as, 679 

bankruptcy, in, position of. as to shares, iio 
debenture holders, for, registration of, 330 

of, director as, 215 
trust deed, under, rights of. 17 
delivery of property by, order for. 504. 505. 507 
directors as, 19. 20 
funds, of, officer, as, 620 
official liquidator as, 477 
register of members, in, 97 
shareholder, as. liability. 99 
shares, of, as director, 205 

transfer to, for benefit of creditors. Noid. (>o() 


‘unable to pay debts,’ determination by court. 440. 446 

when deemed, 439 ei seq. 
uncalled capital, meaning, 320 

mortgage or charge on. registration of, 313. 319. 320 

'vhen allowable. 320 

reduction of, forfeiture of shares, by. 321 

‘under his hand,’ demand t>y creditor, significance. .1.11 et sea 
undertaking, floating charge on. entry in register of mortgages, 345 

registration of. 313, 319 

transfer of. scheme for. provisions. 403. 404. 405 
underwriter, business of. 300. 301 

commission to. 263. 300 

fitness of. directors’ declaration as to. 25 ^ 26^. ^o^ 
name of, statement in prospectus. 25^ 26^ 
position of. 300 

shares etc., of. particulars from. 274 
underwriting agreement, disclosure in prospectus, 302 

form of application as to, 270 

submission to statutory meetinc 17a 
when made. 301 

United Kingdom, register in, see British register. s,.pra 
unlimited company, allotment by. avoidance of. 291 

articles of, alteration of. 64 

compulsory. 54 
form of. 700' 

capital of, increase of. 161 


reserve. 161 


INDEX 


unlimited,— continued. 

company— continued. 

contributory in, set-oiT by, 508. 510 
conversion of, as limited. 160 
formation of, 36 
memorandum of, 43 

form. 760 

registration of, as limited, procedure and effect, 160 
reserve share capital of. 161 
share capital of. 44 

liability, director, of, see director, supra. 

unpaid capital, meaning, 42 

unprofitable contracts, disclaimer of, by liquidator, 600, 603 

unregistered company, contributories in, 666 

meaning of, 661 

unable to pay debts, wlien. 662 

voluntary winding up of, 661 

winding up of, additional provisions for, 667 

circumstances, 661 
contributories in, 666 
procedure, 661 et seq. 
stay of proceedings in, 666 
supervision, under, 661 
order for, stay of suits upon, 666 

suits by or against after, 667 

unsaleable property, disclaimer of, by liquidator, 600, 603 

unsecured creditor, filing suit, position of, 395. 397 

obtaining decrees, position of. 395, 397 

unsound mind, director, of, effect, 218, 220 

variation, meaning of, 157 

vendor, commission by, 299 

to, misfeasance, as. 617 
fully paid up shares to, 304 
lien of. need no registration, 319 
meaning of, 269 

particulars of, statement in prospectus, 253, 263 

vesting of property, registration under Part VIII, after, 655 

voluntary winding up, after. 347 
order, in disclaimer,. 602, 605 

Vice-consul, seal etc. of, judicial notice of, 639 

swearing of affidavit before, 639 

voluntary winding up, amalgamation after, 547 

arrangement with creditors in, 571, 572 

attachment etc., if void. 610 

bar against, compulsory winding up, 545 

of. against compulsory winding up. 545 
calls in, set-off against. 513, 514 
circumstances, 543 
classes of, 544 
commencement of, 545* 54 ^ 

transfer of shares after. 588. 589 

' compulsory winding up after, 545, 575 

contributory’s petition for compulsory winding up, 431 

corporate existence after, 547 

costs etc. in, priority of, 575 

court’s powers in, invocation of, 572. 573, 574 

creditors', see creditors’ voluntaiy^ winding up, supra 

discharge of ser\^ants upon, 472, 547 

disclaimer in. see liquidator, supra 

discovery etc. in, 628 et. seq. 

disposal of documents after, 634 

distribution in, 566 

effect of, 545* 547 

execution stayed in, 567 
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voluntary winding up,— cofitinued. 

extraordinary resolution for, 543. 545 

notice of, 548 

insolvent company. 560 

invocation of Courts’ powers in, 572, 573. 574 
irregular, supervision order after. sSz. 
liatiilities. for. 543. 345 
liquidator, in. duties of, 570 

negligence of. 546 
position of. 545. 546. 570 

members , members' voluntary winding up, supra 

modes, 409. 410. 543 o t- r 

ordinary resolution for. 543 
position in. of secured creditors, 575 

servants after, 547' 

pr'oorof"<1el."s /f’Ption compulsory winding up, 580. 58, 

questions in, <lctermination by Court, S72 '^■7a 

rent in. priority of, 575 ' ‘ 

resolution for, act of insolvency, as, 606 

fraud etc. in. remedy, 580 
meaning. 543 

right of, restric^^ Sri’ f • 

special re^oTuTion'/or, 5-8 

. notice of. 548 

stay in. pending actions. 568 

473 

by court. 574 

superseded by Court, commencement, when 346 
supervision order after. 580 

termination of managing agency. 226, 229 
Nesting of property after. 547 ^ 

votes, CO,npulsory provisions as to. i8r. ',82. 181 
contributories mc^eting. at. 632 * 

corporation or compaiiv. I>v. 190 
creditors' meeting, at, 6^2 
increase of, 727 
int<-rested director, by, 2.18 
joint holders, l»y, 728 
lunatic, by. 728 
members, by. 727 

when eligible, 728 
mof|e of ri'coRling, 53 

liK.rlgagc,., at instance of, i8<, 

no 7 nin#*(»^ 7^7 

numl.er of,' l,y each, i8.y ,««, jgy 
poll. by. jirocedure. 33. cf, 37 - >c 
Itrivate enmpany, in,''freedom as- L i8i 
i-n.xy, l,y, procedure, 57, 58 7^8 ' 

nght to, nature, T«p ’ ^ 

sl'ow of ha.Kis, on. pr„..,y , 

voting, preference in. 8o 

'■'gids of, .statement in prospectus. ,55 26s 
vouchors, auditors- .-.ccess .0, ,8, ,8s 

<-xam,n.,tio„ of. ,-,u,li|or,* 1.'^- ' 

"■■■'ges, def.nitiou of, ■ ■ ■ ' 

preferenti.d jxiymeuts of, ^pf,, 507 
wa.vor, ■■i;i;|i-;'Mt_for shares, l,y, 28.5, ^po 

--to, appoinln.ent of receicer upon ,,7 ^ 

r works companv, n n.ding ’ ^ 

‘Nvilfi,!\ ne niing of. ,.r,( 

'wilfully*^ i,up],,.,lions (d. -(, 


ni» of. 66.1 



INDEX 


unlimited ,—con tin ued. 

company —contin ued, 

contributory in, set-off by, 508, 510 
conversion of, as limited, 160 
formation of. 36 
memorandum of, 43 

form. 760 

registration of, as limited, procedure and effect, 160 
reserve share capital of, 161 
share capital of, 44 

liability, director, of, see director, supra. 

unpaid capital, meaning, 42 

unprofitable contracts, disclaimer of. ])y liquidator. 600, 603 

unregistered company, contributories in, 666 

meaning of, 661 
unable to pay debts, when, 662 
voluntary winding up of, 661 
^ winding up of, additional provisions for, 667 

circumstances, 66i 
contributories in, 666 
procedure, 661 et seq. 
stay of proceedings in, 666 
supervision, under, 661 
order for, stay of suits upon, 666 

suits by or against after, 667 

unsaleable property, disclaimer of, by liquidator. 600, 603 

unsecured creditor, filing suit, position of, 395. 397 

obtaining decrees, position of. 395. 397 

unsound mind, director, of. effect, 218, 220 

variation, meaning of. 157 

vendor, commission by, 299 

to, misfeasance, as, 617 
fully paid up shares to, 304 
lien of, need no registration, 319 
meaning of, 269 

particulars of. statement in prospectus. 253, 263 

vesting of property, registration under Part VIII, after, 655 

voluntary winding up. after. 547 
order, in disclaimer,, 602, 605 

Vice-consul, seal etc. of, judicial notice of, 639 

swearing of affidavit before, 639 

voluntary winding up, amalgamation after, 547 

arrangement with creditors in, 571, 572 

attachment etc., if void. 610 

bar against, compulsory winding up, 545 

of. against compulsory winding up. 545 
calls in, set-off against, 513. 5^4 
circumstances, 543 
classes of, 544 
commencement of, 545, 546 

transfer of shares after. 588, 589 

' compulsory winding up after, 545, 575 

contributory's petition for compulsory winding up, 431 

corporate existence after, 547 

costs etc. in, priority of, 575 

court’s powers in, invocation of, 572, 573, 574 

creditors', see creditors' voluntar>^ winding up. supra 

discharge of ser\'ants upon, 472, 547 

disclaimer in, see liquidator, supra 

discovery etc. in, 628 et. seq. 

disposal of documents after, 634 

distribution in, 566 

effect of, 545 ' 547 
execution stayed in, 567 
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winding up,— rf))i t i>i Ui d. 

expenses of. calls for satisfying, 510 

enumerated. 520 ct scq. 
false representation before. 630 
falsification before. 629 
floating charge before, 326, 610. 611 
forfeiture before. 716 
fraudulent company, of, 437 

High Court, by, referred to District Court, 447 
illegal company, of. 437 

inability to pay dei>ts, for, 440 

inspection after, tfirough Court,, 63 

jurisdiction in, importance of registered office, 28 

leave for suits or proceedings upon, principles. 4O6. 467, 468 

limib'd company, of. reserve liability in. 161 » 

malicirius prosecution of, suit by company for 71 

meaning of. 421. 547 

memliers , see memliers’ winding up. supra 
modes rif. classified, 409, 410 
no confidence in management, for. 4 
intention of business, for, 4^9 
normal mode of. 54 ^ 

object of. 430. 3^'7.'5bf>. 5f>7. 59i 
order for. appeal against. 46r. 541 

binding on whom. 462 
challenging of. 462 

company registered under part VIII, 660 
copy to be filed. 470 

custody of property after. 487, 488 
eflect. 449 

enforcement by other Court. 3^7 338 

filing of. 470 

interim .acts of company, 449 
intimation of, to official receiver, 434. 463 
legal proceedings stayed on. 465 
notification as to, 470 
position of servants upon, 470, 

(juestioned liy contributory. 31, 
retrospective effect of. 449 ' 
stay of. circumstances. 472, 471 
suits stayed upon, 463 
vacation or revision of, 472 

wishes of creditors and contributories. 473, 47. 
appeal from, 338 seq. 
enforcement by other suit. 317 3 iS 
rehearing of. 338 et seq. 
for. advertisement of. 4^1 
affidavit as to. 432 

in opposition. 433 

after voluntary one. prejudice shown. 432 

, service of. 4^3 

amendment of. 433 

assignee of debt. liy. 427 

commercially insolvent, for 137 
contents, 432 ’ ' 

's,;’';" 

i^n-ditor, by, limit of debt, ^.,o. 

when security 
tleath of jietitioner in, 439 
deiienlure holder, by. 427. 

<lebt being deposited'. 443 
decree unsatisfied. 4 ,0. 443 

executor of sliarebolder. by , .0 
form. 432 

rules as to. 4 32 
garnislu't'. i>y. 427 
grounds, 42(>. 434 


III 


petition 


void. 318 
4 28 

•M b ■\A 5 


INDEX 


winding up,— continued. 

petition for,— continued. 

hearing of, 434 

adjournment of. 454, 456, 457 
orders upon. 454, 556 
procedure, 455 
questions considered, 455 
security for costs in, 456 
who may be heard. 454. 455 
holder of share-warrants, by. 430 
insolvency, upon, 446 
interim order in. 454, 457 
issues in, appeal, 541 
judgment creditor, by. defences, 428 
majority preventing voluntary winding up, 435, 436 
malicious, lemedies, 446. 447 
mode of enforcing debt, 428 
mushroom company, of. 437 
necessary, 447 

order on, interim action of company, 449. 450 

terms of, 454 
past members, by, 430 
registrar, by, circumstances, 431. 448 

sanction for. 341, 448. 449 
restraining proceedings after. 450. 452 

jurisdiction in. 451 
nature and extent. 451, 452 

service of. 433 

several, commencement of order, 449 
shareholder in arrear, by. 430 
statutory report not filing. I75, 179 
subsequent. 432, 458, 459 
substitution in, 458 
withdrawal of, 457, 458 

on payment, 458 

petioner for, costs of, priority, 521 

death of, 459 
discovery by, 433. 434 
duty to file order, 470 
pledge etc. before, 630, 631 

position in, of secured creditors, etc. 591, 592 
preference in capital in, 80 

shareholders in, 519 

preferential payments in, see preferential payments, supra 

preliminary report on, 486, 487 

position of advance call in, 132 

proof of debts in, 591 

property undisposed in, 524 

purpose of, 609 

refusal of, appeal against, 541 

when no assets, 430 

registration of companies for purposes of, 650, 652 

removal of company from register in, procedure, 641, 642, 644 

property before, 629 
rule-making as to, 639, 640 

several petitions for, commencement of order, 449 

shareholders’ instance, at, 474, 475 

solvent company, of, how possible, 544 

subscriber as contributory, 85 

subsequent petition for, 458, 459 

substratum gone, for, 438 

supervision, under, advantages of, 587 

after special resolution for sale, 552 
voluntary winding up, 580 
application for, effect of, 584 

procedure, 584 
whom by, 58I, 582, 583 
attachment etc., void, when, 609, 610 
calls in, 582, 586, 587 
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winding up,— continued. 

supervision, under,— continued. 

commencement of. 546 

transfer of shares after, 588, 589 
ct)mpulsory winding up after, 587, 588 
costs under, 584 
courts powers in, 581. 583 
creditors’ instance, 475 
disclaimer in, see liquidator, supra 
discovery etc, in, 628 ei seq 
disposal of documents after, 634 
effect of. 586, 597 
inspection of documents after, 633 
liquidator in, see liquidator, supra. 
mode, 409, 410 

order for, circumstances. 581, 582, 583 

effect, 581, 582 
grounds for, 583 
terms of. 584 

petition for. act of insolvency, as, 60O 
proof of <lel)ts in. 591 

restraint of proceedings etc. after, 5S4. 587 
sale by liquidator in, 553 
stay of suits after, 468 

wishes c>f creditors and contributories in, 584 
suspicious companv. of. 437 

transfer of. by High Court. 447 

to District Court, 447 

treatment of due di\ idend and profit after, 411 
unlimited company, of. reserve capital in. i6r 
unregistered company, of. see unregistered company, supra 
voluntary, see voluntary winding up. supra 
what companies capable of. 409. 410 
when complete, 558 

wishes of creditors or contributories in, 473. 474 
withdrawal, uinding up j)etition, of. 437, 538 

‘without prejudice to any other lialulity’ meaning. 294 
witness, public examination, at, arrest of. 5^4 

costs to. 531. 535 

depositions of, signing of, 534, 535 

use of. 531; 535 
lawyers for. 5^1. 5^5 

summoned for examination, appeal'by.' 528 

attachment against, 529 
attendance of. 528 
costs payalde by, 529 
counsel or solicitor for, 529 
depositions by. 5^0 
(xpenses of. 528 
notes regarding, use of. 530 

allowable, 529 

working capital, j)ro\ision for, 28^, 286 
workman, prcfcrcnti.il paviiu-nls to. j.,; 
works, con,str.Ktion ,,r, i„t,.na.t on cxpi-nsos of. ,io 

- '/i! •• 
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